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2667,  2,  15;  7,  152,  159;  13,  205, 
267;  16,  343. 

2667  et  aeq.,  15,  379. 

2668,  7,  237. 

2670.  27,  21;  35,  268. 

2672,  2,98;  3,384;  4^177. 

2684  et  aeq.,  7,  257. 

2685,  1,  373;  3,  122;  8,  308;  3, 

243,  448. 
2687,  1,  373. 

2689,  29,  69. 

2690,  23,  69. 

2692,  30,  329. 

2693,  3,  435. 

2694,  2,  226;  25, 158;  31,  310;  35, 
27. 

2695,  2,  226,  230;  4,  11;  15,  390, 
406;  17,  214;  20, 102;  26,  285; 
31,1. 

2695  et  8eq.,  5,  50. 

2696,  4,  11. 

2697,  2,  230;  4,  11. 

2698,  1,  264.  267;  15,  406;  31,  1. 

2699,  19,  435. 

2700,  20,  102;  29,  243;  31,  1;  32, 
334. 

2701,  20^  102;  31,  310;  32,  334. 

2702,  4,  441;  5,  50;  17,  214;  32, 
334. 

2703,  1,  455;  2,  226. 

2704,  1,  267,  455;  31,  1. 

2705,  1,  267,  455. 

2706,  1,  375. 

2706-2714.  1,  319;  12,  1;  24,  264; 
23,  397;  32,  239. 


2712,  32,  158. 

2713,  28,  79. 
2715,  1,59;  9,  231. 

2717.  2,  98,  115;  4,  218;  9,  197. 
378;  12,  208;  22,  72. 

2718.  2,  98,  115;  4,  218;  9,  197, 
378;  15,  211;  24,  263;  25,  348; 
33,101. 

2719.  2,  98;  9,  378;  15,  45;  31,  99. 

2720.  27,  199. 

2722  et  8€q.,  15,  54;  29,  243;  35, 
35. 

2723,  6,  85,  88;  14,  38;  20,  270. 

2724,  14,  38;  17,  68. 

2726,  14,  38;  15,  54;  33,  241. 

2727,  33,  241. 

2728,  24,  363;  34,  279. 

2729,  1,  162;  31,  57;  33,  146. 

2730,  25,  78,  240;  23,  214,  108; 

30,  405;  32,  381;  34,  150. 

2731,  26,  250. 

2732,  29,  388;  30,  270;  31,  140; 
32,  327;  33,  211;  35,  35. 

2733,  30,  135. 

2735,  14,  52. 

2736,  4,  280;  7,  92. 

2737,  7,  92. 

2739,  4,  370;  5,  267;  14,  52. 

2740,  4,  370;  5,  267. 

2742,  29,  178;  30,  168. 

2743,  3,  39;  4, 129;  3,  245;  24,  68; 
25,  357;  30,  166;  34,  150;  35, 
35. 

2745,  14,  64;  35,  35. 
2747,  14,  195. 

2749,  10,  175;  23,  128;  29,  238; 

31,  99. 

2749  et  seq.,  6,  50;  11,  115.  315; 
18,  115;  32,  213. 

2750,  6,  62;  7,  267;  10,  201;  14, 
357;  17,  92;  31,  99;  35,  250. 

2750  et  seq,,  9,  197. 

2752,  14,  357;  21,  326;  25,  301. 
2754,  21,  326. 
2755  et  seq.,  20,  8. 
^'7^'^,  10,  201;  25,  316. 

\   11,  315. 

'  et  seq.,  5,  421. 

h  11,  315. 

),  11,  315;  20,  357;  25,  301; 

28,  220,  163;  32,  213. 

t.  14,  357. 

],  2,  272;  5,  421;  28,  220. 

]  sub.  7,  11,  115. 

i,  2,  272. 

I,  28,  102,  220. 
2,  272;  28,  220. 
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2802.  7,  152;  M»  108. 

2944,  11,  217,  220.  327;  U,  164; 

2810,  S2,  381. 

17,  352^  21,  66;  88,  90.  363; 

2811,  4,  280. 

84,170. 

2812,  14,  64. 

2945-2950,  28,  90. 

2814,  Se,  108. 

2947,  18,  5. 

2948  Bub.  1,  18,  5. 

2817,  8,  155;  8,  397. 

2818,  %  397;  M»  108;  ttp  370. 

2950,  28,  288. 

2819.  2,  115. 

2951,  2,  254;  18,  252;  28,  230; 

8S, 

2820.  7,  152. 

417. 

2821,  SI,  342. 

2952,  18,  252;  28,  230;  28,  417. 

2822,  2fis  357. 

2953,  22,  230. 

2827.  26,  42. 

2954,  22,  230. 

2830,  2fis  42. 

2955,  28,  230. 

2832.  8,  159;  %  243. 

2956,  22,  230. 

2838,  20,  332;  24,  239. 

2959,  20,  296. 

2839,  20,  332. 

2960.  12,  358;  28,  296. 

2840,  20^  332;  24^  239. 

2961,  20^  296. 

2850,  1ft,  282. 

2966.  8,  28. 

2852,  18,  262;  25,  42. 

2969.  24,  126. 

2858,  8,  159. 

2971.  27,  192. 

2861,  8,  99;  19,  109. 

2974  et  seq.,  27,  192. 

2862,  8,  99;  18,  216;  20,  315. 

2980.  18,  29. 

2863,  18,  317;  18,  50;  28,  315;  28, 

2986.  8,  255. 

230;  28,  288. 

2988.  2,  319. 

2863  Bub.  4,  4,  227,  311;  8^  840, 

2990.  26, 191. 

347;  28,  90. 

2993.  27,  150. 

2864.  18,  114. 

3001,  27,  192,  296. 

2865  et  seq,,  18,  216. 

3002,  8,  250. 

2868.  12,  50;  18,  241. 

3011,  18, 114. 

2869,  18,  109;  21,  58. 

3013.  21,  74. 

2876,  6,  253. 

3015.2,278;  18,246;  18,431; 

17, 

2878,  244  126. 

325. 

2879,  22,  433. 

3016.  6,  56. 

2883,  20,  147. 

3017,  4,  220;  8,  48;  8,  93; 

12, 

28  5,  18,  241. 

256;  16,  56.  172;  17,  333; 

la 

2886,  14^  110;  28,  291. 

159;  18,  7.  210,  446;  28,  297; 

2889,  14,  110. 

28^39. 

2890,  21,  58. 

3018,  2,  464. 

2892,  17,121;  28,6. 

3020.  28,  297. 

2894-2904,  6,  184. 

3022.  8,  48;  18,  159. 

2901.  6,  184,  253. 

3029,  16,  363;  21,  21. 

2902.  6, 184,  253. 

3031,  16,  363. 

2905  et  aeq,,  20,  427. 

3039,  18,  363. 

2909,  20,  214. 

3043,  8,  48;  18,  159;  18,  210. 

2912,  26,  359. 

3044,  244  45;  SO,  221. 

2916,  6,  253;  28,  228. 

3045,  13,  147. 

2917,  8,287;  6,253;  7,186. 

3046.  2,  319;  8,  141;  6,  333; 

IS, 

2918,  28,  228. 

92;  18,  107.  199. 

2919,  IS,  377. 

3047.  2,  67;  8,  281;  8,  141; 

19, 

2920,  8,  253. 

199;  28,  86. 

2924,  12,  99. 

3048.  6,  333. 

2925,  6,  253. 

3049.  8,  81.  141;  18,  378. 

2927.  12,  99. 

3050.  8,  81;  22,  290. 

2931.  2,  222. 

3053.  2,  420;  25,  342;  28,  60; 

85, 

2933.  2,  222;  6,  253;  17,  172. 

2934,  21,  74;  28,  363. 

325. 

3056.  17,  367. 

2940,  18,  111, 

3067,  16,  448;  18,  109;  22,  ] 

L57; 
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85,  325. 
3060,  1,  298;  8,  281;  18,  259;  28, 
86. 

3062.  15,  431. 

3063.  2,  142;  6,  253;  12,  99;  15, 
431;  21,56;  2S,  228;  29,394; 
80,  291. 

3064,  8,  ISO;  16,  408;  19,  109;  29, 
392. 

3065,  84,  189. 

3066  sub  i,  19,  252. 

3067,  1,  298;  18,  259;  19,  142;  80, 
221 

3068,  7,*  141;  18,  92;  17,  99,  172; 
18,378;  28,288. 

3069,  5,  81. 

3070,  8,  56;  18,  5;  15,  131;  17, 
121;  28,  256;  29,  296. 

3072.  17,  121;  19,  172;  28,  256. 
3120,  15,  239. 

3126,  2,  319. 

3127,  84,  189. 
3135,  20,  296. 
3137,  10,  92. 

3140,  19,  107. 

3141,  19,  107. 

3156,  24,  427;  28,  89. 
3160,  4,  104;  8,  138;  15,  239;  16, 
320;  25,  390. 

3165,  15,  330;  21,  224;  22,  356; 
24,  217. 

3166,  18,  213. 

3169,  4,  319;  18,  63;  21,  217;  25, 

251;  28,  78. 
3169  sub.  1,  22,  314. 
3169  sub  5.  7,  144,  150;  20,  6. 
3174,  8,  357. 
3176.  8,  60;  11,  200. 

3188,  17,  43. 

3189,  17,  43. 

3190,  17,  43. 

3191,  8,  191;  9,  222;  12,  89;  18, 
398;  17,43;  18,377;  19,105; 
20,  10,  150;  22,  430;  28,  37; 
24,  121;  25,35. 

3192,  12,  379;  17,  43;  18,  377;  28, 
140. 

3193,  28,  375. 

3194,  7,  248;  14,  318. 

3195,  7,  248;  14,318. 

3209,  8,  184. 

3210,  8,  184;  7,135;  28,298. 

3211,  8,  287;  6,  184;  7,  135. 

3213.  1,  298;  2,  319,  420;  18,  259; 
24,  45;  80,  29. 

3214,  2,  362. 

8215,  88,  90;  28,  63. 


3216,  11,  217,  220;  18,  134;  18, 
324;  19,  346;  24,  409;  28,  32. 

3220,  17,  333;  19,  446;  20,  78;  28, 
338. 

3228,  1,  269.  298,  338;  4,  311;  8, 
46,  388;  9,  137;  18,  138,  196, 
256,  317,  395,  434;  14»  388; 
15,  168.  451;  16,  50.  64,  153; 
18,  248,  338;  19,  442;  20,  36, 
77,  127,  202,  204,  315;  21, 
284;  22,  41,  51,  190;  28,  216; 
26,  238;  28,  118,  90;  29,  296, 
120;  85,  276. 

3228  sub  1,  11,325;  17,145. 
3228  sub.  3,  4,  227;  8,  340,  347. 
3228  eub.  4,  4,  25;  28,  374;  81, 
274. 

3228  et  seq,,  14,  411;  17,  23,  238; 
18,  67;  19,  84,  203,  290;  21, 
208,  331. 

3229,  1,  269;  8,  85,  359;  9,  48;  18, 
196.  317;  14,  204.  388;  15, 
389,  451;  16,  64,  178;  17,  16; 
18,  178,  338;  20,  77;  21,  329; 
22,  51,  190;  28,  284;  24,408; 
28,90;  29,276;  85,296. 

3229  et  seq.,  5,  93. 

3230,  4,  25;  5,  306;  8,  163,  431; 
9,  137;  14,  388;  16,  64;  18, 
125,  131;  81,  207;  85,276. 

3232,  10,  80,  88;  12,  254;  18,  98; 
17,46;  20,146,284. 

3233,  28, 146. 

3234,  8,  9,  452;  7,  242;  8,  298; 
9,  322;  18,  434;  15,  4^1;  16, 
153;  17,  46,  238,  272,  275,  277; 
18,  207;  ?1,  333;  22,43,  193; 
28,  170. 

3235,  2,  254;  15,  384;  28,  108. 

3236,  7,58;  28,216. 

3238,  1,  298,  306,  309,  318,  448; 
8,  86.  116,  266;  9,  446;  18, 
434;  14,  411;  16,  64;  20,  78; 
28,97;  81,207. 

3239,  2,  302;  12,  121;  16,  64;  18, 
248;  20,  209. 

3240,  7,  112;  11,  416;  12,  417;  18, 
338;  21,  255;  22,  294;  24, 
117;  25,14. 

3244,  18,  101. 

3245,  1,  269. 

3246,  1,  233;  8,  159;  7,  333;  S, 
11;  10,  8;  11,  298,  301;  17, 
213;  26,  141;  81,  69. 

3247,  6,  79;  7,  82;  11,  90.  106; 
20,  397;  21,  268,  272;  22, 
392;  28,  188;  24,  394;  85,  81. 
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3248,  1»269;  11,138. 

3249.  1,  231;  17»  102. 

3251.  2,  18;  8,  362.  884;  6,  315;  8» 
212;  9,  43;  10,  57;  12,  421; 
IS,  160,  206,  255;  16»  333. 
389;  18,  1.  172;  20,  80;  21; 
125;  22,  10;  28,  216.  61,  65» 
113,  295;  24,  404;  SO,  221. 

3251  sub.  3.  S,  169;  8,  397;  %  177; 

10,  6;  11,  319;  IS,  150;  IS, 

142;  29,  395. 
3251  sub.  4.  12,  121;  16,  460;  18, 

248;  19,147. 
3251  sub  5,  4,  221;  14,  125. 

3252.  1,  33;  8,  220,  249,  254;  20, 
183;  24,  117. 

3253,  1,  194.  350;  S,  410;  4,  305. 
365;  6,164;  «,  25.  224;  8,212, 
224.  229.  230.  431;  11,  54; 
IS,  125,  258.  290;  14,  340; 
15,  36.  171;  10,  310,  323;  17, 
115.  158;  18,  127,  131,  164; 
19,  78.  80.  82,  87,  203,  255, 
422;  20,  160,  183,  195;  21, 
159.  204;  22,  1,  6;  2S,  180, 
239;  26,  372;  26,  75.  392;  SI, 
207. 

3254,  4,  305. 

3255,  17,  375,  377. 

3256.  2,  302;  S,  80;  4,  148;  8, 
212,  249;  9,  421;  10,  57;  11, 
160;  IS,  206.  434;  15,  333; 
10,  64;  17,  110.  377;  18,  119, 
256;  19,  20.  166.  326;  22, 
100;  2S,  46,  61,  65.  286;  24, 
402. 

3258,  16,  333. 

8262,  1,  194;  2,  302;  8,  220;  12, 

170;  IS,  5;  10,  218;  17,  110; 

19,  420. 
,?262  et  8eq,,  17,  320;  2S,  143. 
iS263.  16,  218. 
3263  et  aeq.,  18,  125. 

3264.  S,  157;  16,  218. 

3265.  1,  306,  312;  S,  157;  9,  236; 
14»  399;  16,  218. 

2266.  16,  218;  17,  110;  19,  420. 
8267.  S,156;  12,171;  17,110. 
3268.  1,  15,  26.  231;  2,  9,  21.  375; 

S,  38.  428;  4,  76.  79.  80,  84, 

104.  105;  6,  413;  6,  156,  371; 

7,  200.  320;  8,  138;  IS,  123, 

343;  14,  114:  16,  114.  237. 

239;  16, 320;  18,  324;  2S,  238; 

24,  247.  400;  28,  174;  29,  59; 

SS,  173. 
3268  et  aeq.,   4,  82;  12,  93,  329, 


399;  13,  11;  14»  277,  384;  16, 
245;  16,  107,  109,  270,  367; 
17,  432;  18,  195;  19,  76;  21, 
355;  24,  83. 

3269,  1,  15,  26;  4,  104;  6,  156; 
IS,  343;  16,  114,  237,  241. 

3269  et  aeq.,  6,  155;  16,  239;  16^ 
320. 

3270.  1,  15;  4,  103;  IS,  123;  16, 
237.  21,  355. 

3271.  1,  15.  231,  233;  2,  68;  4, 
80;  7,  399;  12,  72;  IS,  286. 
343;  14,  172;  16,  114,  237; 
22,  161;  26,  23,  29,  59;  SS, 
173. 

3271  et  aeq,,  19,  88. 

3272.  1,  15;  S,  428;  4,  102;  7, 
200;  9,  li;  14,  9.  15;  15^ 
114;  16,  138;  270;  21,  16; 
24.  83;  26,  23,  53;  29,  59. 

3273,  16,  270;  19,  76;  2S,  288; 
26.345. 

3274,  16,  270. 

3275.  16,  270. 

3276,  14»  9;  16,  270;  24,  83;  S6, 
124. 

3277,  4,  41;  14,  171;  16,  138;  S6, 
124. 

3278.  2,  108;  6,  416;  14,  15,  114; 

28,  98. 

3287.  6,  241;  IS,  167,  202. 

3296.  6,  413;  9,  284;  18,  256;  20, 
167;  22,  146;  28,  46;  27,  412. 

3297.  1,  158.  407;  6,  413;  9,  284; 
10,  1;  28,  286;  24,  105;  26, 
100;  27,  143;  28,  192;  SO, 
184;  S3,  363. 

3298.  SO,  322. 

3307.  1,  158.  407;  &  232;  4,  148. 
265;  18,202;  20,12;  27,143: 
28, 192;  SO,  184. 

3307  sub.  4,  84,  20. 
3307  sub.  6.  20,  376. 
3307  sub.  7.  6,  286. 
3307  sub  9.  10,  1. 

3308.  1, 158,  407;  28,  192. 

3309.  6,  286. 
3320.  9,  113. 
3323  8,  325. 
3324.  8,  325. 

3333,  12,  417;  16,  279.  18,  354; 
19,  7.  420;  21,  255;  29.  28; 
82,  104. 

3334.  12,  417;  18,  354;  19,  7.  420: 

29,  67;  32,  73. 

3339.  16,  151.  2t;0;  28,  443. 
3342.  28,  146. 
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3343,  1,  484;  8,  830;  4,  79;  9, 

3352,  11,  90;  20,  81;  21,  403. 

249;  16,250,434;  82,  59;  28» 

3355,  9,  96;  16,  375. 

82;  ^  187. 

3357  et  seq„  18,  420;  80,  12. 

3343  sub.  9,  SO,  36. 

3367,  81,  72. 

3343  Bub.  18,  11,  61;  18,  380. 

3369,  81,  72. 

3343  sub.  21,  18,  372. 

3370,  81,  72. 

3347,  1,  39,  298;  14,  392;  15, 

8371.  29,  61. 

434;  21  403;  22,  41;  28,363; 

3372,  24,  117;  25,  14« 

2&,  257;  28,  98;  80,  242. 

3377,  29,  61. 

3347  8ub.  11,  12,  388. 

3383,  25,  233. 
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ABATEMEHT.  paos 

Plea  of  another  action  pending xx.  187 

ABATBHEirr  AND  BEYIYAL. 

Substitution  of  executor,  laches xxix.  290 

Terms  imposed xxix,.  291 

Practice  in  Surrogates*  Courts xxxiii.  120 

AOCX>Uirr  STATED. 

Promise  to  pay  upon  condition,  not  available  as 
defense,  when xxviii.  251 

AGGOuimiro. 

Power  of  Surrogate xxiv.     75 

In  Surrogate's  Court.  Creditor  entitled  to  become 

party  to  a  contest  over  executor's  accounts  . .  .xxiv.  367 

Of  executors;  death  of  one xxx.  333 

ACnOH. 

To  recover  damages  for  wrongful  act,  etc ii.     16 

For  penalty,   when   indorsement  on  summons 

served  without  complaint,  not  suflScient . .  ix.  261 ,  264,  266 

Expiration  of  the  period  limited  for  commencing 

an  action  upon  other  remedies xix.     15 

Revival  of,  for  assault  and  battery  against  trus- 
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tees  of  corporation  upon  its  dissolution xxii.  407 

To  annul  marriage,  default xxiv.  188 

' For  damages,  order  for  examination  before  trial. 

xxiv.  276 

To  compel  accounting  of  administrator.  Statute 

of  Limitations xxviii.  234 

To  enforce  statutory  liability  against  stock- 
holders, constitutionality  of ^ xxx.     30 

Consolidation  of,  when  ordered xii.  357 

ACnOH  TO  CHABOE  DEFENDAHTS  HOT  SUMMOITED. 

"-^  Amount  of  claim  is  the  amount  remaining  unpaid 
at  time  of  verification  of  complaint xxxi.    41 

Defenses  pleaded  must  have  existed  when  action 

was  instituted,  or  if  against  the  judgment  itself,  must 
be  as  to  its  validity  or  binding  efficacy xxxi.     41 

Defense  of  Statute  of  Limitations  prohibited  un- 
less it  existed  at  time  of  original  defense.  Likewise 
as  to  defense  of  payment,  release  and  discharge  in 
bankruptcy xxxi.     42 

Form  of  judgment xxxi.    41 

ABMINISTRATOH. 

Action  to  compel  accounting,  Statute  of  Limi- 
tations  xxviii.  234 

ADMINISTRATOH  OH  EXEGUTOH. 

Costs  against xxix.  152 

AFFIDAVIT. 

Out  of  State .* vi.  117 

Of  merit i.  166-167 

Sufficiency  of,  to  support  order  of  publication  of 

summons xxv.     21 

agbeemeht. 

To  refer iv.     75 

To  discontinue iv.  253 

alleoatioh. 

As  to  presentation  of  claim,  in  action  against  city 
of  New  York i.  270 
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Pendente  lite  in  action  for  separation xi.  181 

In  action  for  annulment xxix.  228 

Note  on  alimony  in  action  to   annul   marriage, 

and  for  divorce xxxv.  174 

ALLOWANCES. 

Additional viii.  215 

By  statute viii.  216 

When  extra,  not  granted xviii.  131 

AHENDINO  SUMMONS. 

Correcting  misnomer,  stating  representative  ca- 
pacity   xxviii.  244 

Amending  character  in  which  sued xxviii.  245 

AMENDMENT. 

Of  sections  2710,  2711  by  chap.  535  of  the  Laws 
of  1881 i.  320 

Raising  new  issues,  notice  of  trial. xxviii.  345n 

Power  of  Judge  over  date  of  issue xxviii.  346n 

Going  to  trial  without  objection,  waiver. xxviii.  346n 

Of  complaint,  when  denied  for  laches xxx.  238 

Of  complaint,  when  allowed  to  conform  to  proof 

xxx.  238 

ANSWEB. 

In  summary  proceedings i.  446-447 

Amendment  of,  when  not  allowed  in  action  re- 
moved from  District  Court  to  N.  Y.  Court  of  Com- 
mon Pleas xi.  220 

Denial  in,  may  be  on  information  and  belief,  .xiv.  447 

Partial  defense  must  be  expressly  stated,. *xxiv» 

347-348 

Inconsistent  defenses ;  allowable xxix.    47 

Inconsistent  defenses,  striking  out xxix.    47 

See  Interpleader xxxii. 

Pleading  former  adjudication  is  defective  unless 

it  alleges  that  judgment  was  upon  the  merits .  .xxxiii.     24 
APPEAL. 

Undertaking  on vii.  134 

When  a  new  trial  should  be  ordered  on,  and  not 
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a  modification  of  the  judgment viii.       4 

From  order  denying  motion  to  vacate  an  order  of 

arrest xi.  225 

To  County  Court  from  Justice's  Court,  amend- 
ment of  pleading xvii.  355 

When  lies  to  Court  of  Appeals  from  order  vacat- 
ing attachment xvii.  395 

Continuance  of  action  for  purposes  of xviii.     90 

Right  to  appeal  to  Supreme  Court  from  County 

Court  in  action  not  commenced  therein  or  brought 

by  appeal  thereto xix.       4 

When  order  directing  interlocutory  judgment  not 

reviewed  because  not  specified  in  notice  of  appeal. 

XX.  201 

What  notice  of  entry  of  judgment  not  sufficient 

to  limit  time  for  taking xxi.  213,  215 

From  judgment  of  Justice's  Court  taken  by  de- 
fault   xxiv.     48 

From  denial  of  motion  for  new  trial  on  exception 

and  order  sending  exceptions  to  General  Term. xxiv.  165 

Undertaking  on,  where  to  apply  for  order  fixing 

the  amount  xxiv.  306 

From  short  decision,  exceptions  necessary .  .xxix. 

215,  219 

When  may  not  be  taken xxx.  377 

Who  may  appeal xxx.  377 

A  reversal  of  decision  of  trial  court  upon  a  ques- 
tion of  fact  should  be  made  to  so  appear  in  the  record 

of  the  judgment  or  order xxxi.     57 

Questions  of  law  reviewable  on  appeal  from  judg- 
ment of  reversal xxxii.  103 

What  the  case  must  contain xxxii.  192 

An  appeal  lies  from  an  order  denying  a  new  trial, 

although  time  to  appeal  from  the  judgment  has  ex- 
pired, but  an  order  cannot  be  vacated  denying  mo- 
tion for  new  trial,  made  at  Trial  Term,  and  a  re- 
hearing had  at  Special  Term,  the  only  way  to  review 
is  by  appeal xxxii.  193 


VOt.  XXXVI.    IlfDEX.  31 

AFYEAL—Cantinued.  pagb 

Leave  to  appeal  to  the  Court  of  Appeals  generally 

xxxiv.  132 

Form  of  the  questions  to  be  certified xxxiv.  132 

Power  of  Appellate  Court  to  modify  or  change 

judgment  in  whole  or  in  part xxxiv.  185 

Has  reference  only  to  conceded  or  disputed  facts 

^ xxxiv.  185 

Dismissal  of  complaint xxxiv.  185 

APPEALABLES. 

Non- appealable  orders xxix.  258 

APPEAL  BOND. 

Notice  before  instituting  suit  on xxviii.     23 

ARBTFRATIOH. 

Revocation  of  submission,  costs,  fees xxix.     16 

ARBEST. 

When  right  to,  depends  upon  facts  extrinsic  to 
the  cause  of  action viii.  289 

ABBEST,  OBDBB  OF. 

iii.  389,  vi.  267 

Discharge  from  imprisonment  under xii.  126 

When  properly  granted  in  action  for  money  had 

and  received  through  fraud xvii.  295 

Liability  of  sureties  in  undertaking  given  on  pro- 
ceeding   XX.  243 

Fraud xxiv.  280 

On  foreign  judgment,  when xxviii.  219 

ASSESSMENT. 

To  review  an  erroneous  decision,  mandamus  is        '* 
not  the  proper  remedy xxxi.     28 

Whether  a  default  shall  be  opened  and  a  rehear- 
ing had,  purely  a  matter  of  discretion xxxi.     28 

Determination  is  not  subject  for  an  appeal. xxxi.     28 

ASSIGNEE. 

Pinal  decree  upon  accounting  of  an xviii.     90 

See  vacating  order  of  arrest 28,  366 
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Of  debt  passes  collateral v.     21 

Of  judgment  carries  remedies v.     21 

ATTAGHMEirr. 

Vacating i.     411-413 

Note  on iii.  287 

Grounds  for  vacating vi.  268 

Sufficiency  of  affidavits vii.  150 

Affidavit  as  to  non-existence  of  counter-claims. 

vii.     298,  300 

Will  not  issue  in  an  action  seeking  equitable  re- 
lief  xii.  342 

Parties  to  action,  misjoinder  of xiv.  328 

What  proof  of  junior  levy  insufficient  on  motion 

to  vacate xx.  344 

What  proof  of  counter-claims  sufficient xxi.  139 

When  affidavit  sufficient  in  action  upon  assigned 

claim xxi.  141 

When  properly  granted  on  ground  that  defendants 

have  disposed  of  their  property  with  intent  to  defraud 
their  creditors xxi.  147 

When  domestic  corporation  having  office  in  city 

of  New  York  a  non-resident  of  the  city xxi.  218 

I^vy  on  real  property xxiv.     21,  27 

Cannot  be  granted  in  an  equitable  action,  .xxiv.     31 

Not  a  common -law  right,  but  exists  by  virtue  of 

the  statute xxiv.  197 

Transfer  of  demand  to  forestall xxiv.  436 

Foreign  corporation,  recital  as  to,   motion  on 

papers xxviii.  415 

Foreign  corporation,  warrant  of  attachment,  suffi- 
ciency of xxviii.  416 

Affidavit,  must  show  amount  due  over  all  counter- 
claims   xxviii.  416 

Affidavit,  upon  information,  stating  source  of. 

xxviii.  416 

Failure  to  serve  or  present  summons,  effect .  .28,  417 

Grounds,  fraudulent  transfer xxviii.  417 

Property  capable  of xxx.     37 
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Manual  delivery xxx.  38 

All^ations  in  complaint  in xxx.  38 

Insurance  policy xxx.  38 

Notice  to  Sheriff xxx.  38 

Practice  in xxx.  38 

Sufficiency  of  levy  in , xxx.  167 

Sufficiency  of  affidavit    xxxii.  41 

When  it  cannot  be  raised xxxii.  41 

When  will  not  issue xxxii.  41 

When  an  appeal  lies  to  Court  of  Appeal  from  order 

vacating  an  attachment.  Liability  of  Sheriff.  Lien 
of.  When  properly  panted.  Priority.  When  de- 
nied. Foreign  corporations.  Unincorporated  as- 
sociations   xxxii.  41 

Not  a  matter  of  right.  Will  not  lie  against  a  per- 
sonal representative  for  a  demand  due  from  the  es- 
tate   xxxii.  41 

When  against  a  foreign  administrator.  Is  a  stat- 
utory right xxxii.  42 

ATTUrDDrO  PHTSIGIAH  AT  JAIL. 

Disclosures  by,  what  within  prohibition  of  Code  of 

Civil  Procedure,  section  834 xxvii.  287 

Striking  out  testimony xxvii.  287 

ATTORVBY  AH D  GLIBHT. 

Stipulation  by  attorney,  when  binds  client,  .xxiv.  53 

Relation  of xxxii.  8 

ATIOBVEY'S  UEN. 

Mode  of  enforcing - vii.  389 

Attorney,  before  proceeding  in  the  action  to  en- 
force his  lien,  must  secure  leave  of  the  Court  . . .  .xi.  199 
When  enforcible  and  how  enforced xxii.  70 

Effect  of  certain  assignments  on xxii.  279 

Assignment  of  judgment xxiv.  57 

Assignment  of  judgment  does  not  deprive  .  .xxiv.  239 

Upon  counter-claim xxvii.  251 

For  services xxvii.  252 

Note  on xxviii.  113,  116,  305,  319 
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Note  on , TKiy .  305 

Not  destroyed  by  set-off xxx.     76 

Attaches  to  counter-claim xxx.     76 

Prior  adjudication  on , xxx.     76 

May  be  determined  in  summary  procfce<iings.  xxx.     76 

Who  may  take  notice  of xxx.     76 

May  not  stand  in  way  of  settlement xxx.     76 

BAIL. 

Repayment  of  money  deposited  as  ... ; xvii.  429 

BENEFIdABY. 

When  need  not  be  joined. .  •  - xxx.  191 

BILL  OF  PASTIGULARS. 

Cases  under  section  531 i.  464 

The  Code ii.  240 

Power  to  order,  discretionary,  instances  when  ap- 
plication granted ii.  241 

Power  to  order,  discretion^iry,  instances  whea  ap- 
plication denied , , ii.  243 

How  obtained ii.  244 

The  application ii.  245 

loaches,  time  of  application ii.  245 

The  order ii.  246 

Its  form  and  contents ii.  246 

Service ii.  247 

Non-service,  effect  of , , . , ii.  247 

Amending ,  _ ii.  247 

Defective  bill , ,    ii.  247 

Effect  upon  proofs ii.  248 

I/imiting  recovery ii.  249 

When   further  ordered,    whcn^   one   voluntarily 

served   vii.  131 

When  should  be  verified xiii.       5 

GASES  ON  COSTS. 

To  **  abide  event,"  etc i.  309 

GASES. 

Under  section  531,  bill  of  particulars i.  464 

Under  sections  982,  983,  986,  987 i.  368-369 
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Under  section  999 i.  292 

CAVSES  OF  AcrnoH. 

Not  affecting  all  tiie  parties 27,  425 

gebhorabi. 

Where  writ  is  issued  more  than  four  months  after 
the  determination  sought  to  be  reviewed  thereby  be- 
came final  and  binding  upon  relator,  the  writ  may  upon 
motion  of  defendant  be  quashed xxxi.     28 

Practice xxxi.     28 

CHAMPEBTT. 

What  constitutes iv.  413 

CHAMFEHTT  AND  MAINTENANCE. 

Compensation  contingent  and  payable  out  of  re- 
covery   xxix.     37 

Prohibition  of  section  73  of  Code xxix.     37 

Prohibition  of  section  73  of  Code,  assignment  of 

judgment  to  attorney xxix.     37 

Prohibition  of  section  73  of  Code,  purchase  of 

bond,  note,  etc. ,  by  attorney xxix.     38 

Prohibition  of  section  73  of  Code,  purchase  of  es- 
tate witii  intent  to  bring  action xxix.     38 

Defense  of,^  form  of  judgment xxix.  254 

GOMXITICENT. 

Section  111  of  the  Code  of  Civil  Procedure  applies 
to  final  judgments  only xxx.     60 

GOMUSSION. 

Settiement  of  interrogatories xvii.  253 

To  take  testimony  issued  by  foreign  Court,  remedy 

for  refusal  of  witness  to  answer xxvii.  302 

COMMON  LAW  BULE. 

Re-enacted xxxii.       8 

COMPLAINT. 

Two  causes  of  action ii.  252 

Extrinic  matters v.     18 

Dismissed.     A  motion  for  a  new  trial  may  be 

granted  by  the  judge  upon  the  minutes xxxii.  193 
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What  is  suflScient  allegation  of  performance  of 

conditions   precedent.     Use  of  the  word    **duly." 
Word  of  substance  and  not  merely  of  form. .  .xxxiii.       5 
Setting  forth  two  or  more  causes  of  action,  xxxiii.  293 

OOJIFIDBirnAL  OOMMITNIGATIONS. 

Refusal  to  testify xxxii.       7 

OONTSMFT. 

Falsely  justifying  as  surety  on  order  of  arrest  pun- 
ishable as viii.  377 

Effect  on  order  adjudging  party  in  contempt  of 

modification  on  appeal  of  order,  the  disobedience  of 
which  constituted  the  contempt x.     48 

When  attorney  procuring  acceptance  of  worthless 

undertaking  is  guilty  of xviii.  192 

False  justification  of  surety  upon  bond  to  dis- 
charge mechanic's  lien xxiv.     43 

When  party  can  be  punished  for xxiv.  167 

When  attachment  therefor  will  lie xxiv.  225 

Punishment  for,   in   interlocutory  orders,    dis- 
tinguished   XXX.     60 

Failure  to  produce  a  non-resident,  in  habeas  cor- 
pus proceedings,  not  contempt xxx.  118 

OONTRACT. 

Condition  precedent,  what  is.    Application  of  sec- 
tion 533  Code  Civil  Procedure xxxiii.       5 

OOBFORATION. 

When  Court  obtains  jurisdiction  in  proceedings 

for  voluntary  dissolution xxi.  250 

, Dissolution  of,  all  actions  pending  must  be  revived 

in  name  of  receiver xxiv.  203 

Action  for   sequestration.     Complaint.     Parties. 

Separate  actions.  Judgment -creditor's  actions.  Judg- 
ment   xxxii.  353 

Who  may  apply  for  a  receiver.     Title  of  receiver.  , 

When  receiver  not  appointed.     Supplementary  pro- 
ceedings against  a  foreign xxxiii.  353 
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When  both  parties  entitled  to,  in  action  of  eject- 
ment   viii.     293,  294 

When  plaintiff  entitled  to,  on  recovering  less  than 

$50 viii.  347 

Against  infant  plaintiff ix.     50 

Recovery  of  by  defendant  when  plaintiff  is  not  en- 
titled to  costs ix.     51 

Award  of,  on  determining  demurrer  where  there  is 

also  an  issue  of  fact,  before  the  Revised  Statutes,  .x.     88 

Award  of,  on  determining  demurrer  where  there  is 

also  an  issue  of  fact,  under  the  Revised  Statutes,  .x.     89 

Award  of,  on  determining  demurrer,  where  there 

is  also  an  issue  of  fact  under  the  Code  of  Ci^l  Pro- 
cedure   X.     90 

Award  of,  on  determining  demurrer,  where  there 

is  also  an  issue  of  fact,  under  the  Code  of  Civil  Pro- 
cedure   ' X.     91 

What  term  taxable xiii.  208 

Taxation  of,  fees  paid  title  company  for  searches 

properly  disallowed xviii.  121 

Right  to,  upon  reference  of  claim  against  estate. 

xxi.     258,  262 

Disbursements  made  for  extra  advertising  in  action 

for  partition  cannot  be  taxed xxiii.  287 

Award  of,    against   executors  or  administrators. 

xxii.    .65 

Motion  for  interpleader,  on  discontinuance  of  ac- 
tion, interest  and  costs  allowed xxiv.  393 

Executors'  liability  for xxviii.     63 

Against  administrator  or  executor,  refusal  without 

offer  to  refer,  verbal  offer  to  refer xxix.  152 

Against  administrator  or  executor,  costs  on   ref- 
erence, to  plaintiff xxix.  152 

Against  administrator  or  executor,  construction  of 

section  1836 xxix.  152 

Against  administrator  or  executor,  refusal  with- 
out offer  to  refer  ••.•,,,• xxix.  152 
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Against  administrator  or  executor,  to  defendant, 

discontinuance  of  reference xxix.  153 

Against  administrator  or  executor,  costs  on  ref- 
erence, on  appeal  by  defendants ,.xxix.  153 

Against  administrator  or  executor,  to  defendant. 

xxix.  153 

In  supplemental  pleading xxx.  183 

In  an  action  by  sheriff  to  compel  delivery  of  per- 
sonal property,  sheriff  is  a  nominal  party  not  liable. 
Against  executor  or  administrator  may  be  granted. 
Other  illustrations  when  granted.     What  must  occur 

for  costs  to  be  awarded  against  administrators.  Gen  - 
eral  rule  will  not  be  awarded  against  executor. 
Disbursements  allowed.  Costs  on  appeal  allowed. 
xxxi.    70,  72 

Non-payment  of  costs  of  prior  action,  effect  of.     24 

When  shall  be  allowed xxxiii.  105 

The   Court  has   power  to  set  off  interlocutory 

costs xxxiii.  296 

Motion  costs  in  actions  and  special  proceedings. 

xxxiii.  296 

Non-payment  of,  not  a  stay xxxiii.  296 

To  abide  the  event  upon  condition xxxiii.  296 

When  judgment  for  motion  costs  cannot  be  en- 
tered   xxxiii.  296 

A  judgment  creditor  who  secures  the  appointment 

of  a  receiver  and  then  requests  him  to  bring  an  action 
is  liable  for  the  costs xxxv.     83 

Where  an  action  is  brought  without  authority  of 

a  school  district  by  the  trustees,  they  as  well  as  their 
successors  are  liable   for  costs xxxv.     83 

OOUIfTEH-GLAIM. 

History  of  legislation iii.  212 

: Statutory  provisions iii.  213 

General  requisites iii.  215 

Judgment  on  joint  liability  cannot  be  offset  against 

individual  demand x.     64 
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When  an  individual  demand  may  be  set  up  as  a, 

by  a  person  sued  as  trustee x.  235 

In  the  answer  may  be  met  by  one  in  reply,  .xxiv.  215 

Independent  transaction,  tort xxix.  255 

OOUHTY  OOTJKT. 

What  must  be  alleged  in  complaint  to  confer  juris- 
diction  xii.  347 

COURT  OF  APPEALS. 

When  order  allowing  appeal  set  aside xxxv.  142 

CRITICISMS. 

On  the  Matter  of  Beebe  (20  Hun,  462) .  .i.     320,  321 
DAMAGES. 

Special,  amount  of,  recoverable xxx.  275 

DEBTOR. 

Judgment,  discharge  of  from  imprisonment,  .viii.     10 

DECISIONS. 

Finding  of  facts  and  law  necessary xxix.  365 

Statement  of  grounds  of  refusal  of  Judge  to  find. 

xxix.  366 

When  omissions  prevent  review xx.  367 

DEFENDANT. 

Application  to  be  made  party  when  not  granted. 
xxiv.  358 

DEMURRER. 

Note  on iii.       5 

Lies  only  to  a  counter-claim  or  a  defense  consist- 
ing of  new  matter xi.  451 

Order  for  judgment  not  required xvii.   192 

Form  of  decision xxiii.  209 

Bad  in  substance,  when xxviii.  219 

Action  against  trustee,  counter-claim. . .  .xxviii.  380n 

Stating  grounds  of xxix.  270 

DENIALS. 

Forms  of  denials  and  form  of  verification  .  .i.  252-255 

When  stricken  out  as  sham vii.     35 
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When  allowed xxxiii.  105 

BI800YBBT. 

Of  books,  papers,  etc i.     176-193 

Costs xxix.  202 

DISPOSITION. 

Of  surplus   moneys   on    mortgage    foreclosure. 

xxviii.     102,  106 

DISMISSAL. 

Of  judgment  on  merits xxix.  369 

DISTRICT  COURT. 

In  city  of  New  York,  when  objection  to  juris- 
diction may  be  taken xviii.  101 

DOMICILE. 

Distinguished xxx.     10 

DUTT  OF  COUH  SEL. 

When  he  may  produce  papers xxxii.       7 

EJECTMEET. 

New  trial xi.  368 

Recovery  of  mesne  profits xi.  371 

When  possession  will  be  presumed xi.  399 

Severance  where  one    of    two    plaintiffs    dies 

pendente  lite xxii.  198 

EQUITY. 

Right  of  party  to  intervene vi.  192 

EVIDENCE. 

When  testimony  incompetent  because  to  personal 

transactions xvii.  422 

Of  party  disqualified  under  section  829  of  the 

Code,  when  admissible xxiv.  209 

Transaction  with  deceased  persons xxix.  352 

What  proof  may  be  used  to  take  case  out  of 

Statute  of  Limitations xxxv.      4 

EXAMINATION. 

Of  parties  before  trial i.     72-118 

^i—-  Of  pvty  before  tri^. .  ,.,,.•...........  .iv.    37,  38 
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Of  party  before  trial,   when  properly  ordered. 

xxiii.     69 

Of  party  before  trial xxviii.  160 

Of  adverse  party  and  inspection  of  his  books  and 

papers  cannot  be  had  in  one  proceeding xxiv.  328 

excbfuons. 

An  exception  must  be  taken  to  each  proposition 

separately  xxxiii.  277 

Value  of  exceptions  taken  during  trial  on  appeal. 

xxxiii^.  277 

EXSGUnON. 

Form  of viii.     67 

Against  the  person viii.  419 

Against  the  person,  supersedas  granted. . .  .xviii.     97 

On  Justice's  judgment,  when  equitable  action  to 

enjoin  and  cancel  the  judgment  maintainable. .  .xvi.  449 

Liability  of  Sheriff  for  failure  to  return xvii.  401 

Exemption  from,  to  whom  extends xx.  405 

Second,  presumption  raised  thereby xxx.     60 

EZEC7UTOB  AND  ADMINISTKATOB. 

Liability  for  costs xxviii.  163 

Or  administrator,  costs  against xxix.  152 

Executor's    account.     Practice    in    Surrogate's 

Court.  Decision  by  referee.  When  not  necessary 
for  Surrogate  to  file  a  decision.  Practice.  Absence 
of  findings.  When  tried  by  Surrogate.  Findings  are 
indispensable.    When  it  is  the  duty  of  the  party 

appealing  to  procure  same xxxi.  237 

What  evidence  admitted  is  error  in  order  to  charge 

executor  in  an  executor's  accounting.     Appeal   in 

excutor's  accounting,  how  construed xxxi.  238 

Of  deceased  executor  or  administrator,    what 

property  he  may  be  compelled  to  turn   over  by 

Surrogate xxxii.  199 

Voluntary  accounting — who  cited.     Application 

of  Statute  of  Limitations.  Allowances.  Death  of. 
Execution  . , , . , ,,.,,  t  •  f  *  t  •••««••••«  •  txxxii.  200 
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Examination  of  third  party  as  to  property  alleged 

to  belong  to  decedent — discovery  of  assets xxxii.  250 

Actions  against,  either  personally  or  in  represen- 
tative capacity  xxxiii.  293 

Executors  and  administrators  cannot  revive  a  debt 

against  decedent's  estate,  barred  by  Statute  of  Limi - 
tations xxxv.       6 

FINDINGS. 

Must  be  passed  upon  by  Referee  appointed  by 

Surrogate's  Court xxv.  61 

FORCIBLE. 

Entry  and  detainer,  insuflScient  petition. . .  .xxii.  271 
FORECLOSURE. 

Of  mortgage iv.  159 

Parties  defendant  in  action  to  foreclose  mortgage. 

V.  108 

Of  mortgage,  section  1626 xxi.  374 

Appeal,  undertaking xxviii.  41 

Defence  of  fraud xxviii.  332 

Defense  of  want  of  consideration xxviii.  332 

FOREIGN  CORPORATION. 

Suits  by  and  against  limited,  under  section  1780 

of  the  Code  of  Civil  Procedure xxx.  38 

FOREIGN  JUDGMENT. 

Arrest  on,  when xxviii.  184 

FRIVOLOUS  ANSWER. 

Judgment  ordered,  when xxviii.  55 

A  frivolous  answer  not  stricken  out xxviii.  260 

Aflftdavit  of  good  faith  and  merits xxviii.  260 

A  frivolous  answer  is  what xxviii.  260 

Answer  good  upon  its  face xxviii.  261 

Answer  denying  material  allegations xxviii.  261 

Denial  of  knowledge  and  information  . . .  .xxviii.  261 

Denial  on  information  and  belief xxviii.  261 

Misconception  of  attorney xxviii.  261 

Answer  to  be  treated  as  a  whole xxviii.  261 
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Where  judgment  granted xxviii.  261 

Falsity  must  appear xxviii.  261 

Where  two  answers  are  united xxviii.  262 

GUABDIAH. 

Ad  litem,  appointment  of ,  for  insane  person,  .xii.  147 

Rights  and  duties xxxv.     54 

HUSBAlfD  AND  WIFE. 

Husband  primarily  liable  for  wife's  doctor  bills. 

xxix.     69 

INFAHT. 

Service  of  summons  upon,  in  action  for  partition. 
xiii.  431 

Right  of,  to  sue  in  forma  pauperis xxiii.  367 

DrJUHGIIONS. 

In  summary  proceedings i.     425-443 

When  granted  to  restrain  multiplicity  of  suits . .  xx.  393 

Pendente  lite,  when  not  upheld xxviii.  230 

IHTBBMEDIATE  ORDEB. 

Order  denying  a  motion  for  a  new  trial  is  an  in- 
termediate order xxxii.  193 

IHTEEFLBADEB. 

When  not  ordered vii.  306 

Proof  necessary  to  procure xxvii.  266 

Proof  necessary  to  procure,  old  and  new  practice. 

xxvii.  266 

Notice  of  motion xxvii.  268 

Discretion  of  Court xxvii.  268 

Sufficiency  of  claim xxix.  f99 

Court  has  power  to  compel,  after  answer,  .xxxii.    48 

Suflftciency  of  papers  upon  motion  for.     When 

refused  and  when  allowed.     Costs  in xxxii.     49 

nULELEYAKT. 

And  redundant  matter  in  return  to  certiorari. .  .i.  331 
JUDICIAL. 

Settlement,  upon  whom  conclusive,  undef  section 
2742 XXX.   176 
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Offer  of iv.  295;  xxix.  340 

Final,  order  denying  a  motion  for x.  122 

Final xii.  351 

Offer  of,  when  extra  allowance  not  granted,  xviii.  131 

Entered  by  clerk  upon  Referee's  report  held  void. 

XXV.   10,  12 

Joint  and  several,  liability  as  co-partners. . .  .xxv.  256 

Of  Justice  of  Peace,  Municipal  Court,  power  of 

Supreme  Court  to  correct xxix.  284 

Of  Justice  of  Peace,  when  reversed xxix.  395 

Dismissal  of  complaint — non-suit.     Trial   upon 

the  merits.  Dismissal  of  complaint  on  the  merits. 
Remedy  for  erroneous  insertion  of  woid  ''merits." 
xxxiii.     24 

JUDGMEin:  BBBTOB. 

Discharge  of,  from  imprisonment viii.     10 

JURI8BIGII0N. 

When  Court  of  this  State  has  not,  of  foreign  cor- 
poration  XV.     94 

Of  the  Surrogate  under  section  2481 xxx.  175 

JUBISDIGTION  OF  MUNICIPAL  OOURT. 

xxxi.  175 

JUBT. 

Amount  of  pecuniary  benefit  for  jury  to  decide. 

xxx.  275 

JUBT  TBIAL. 

xxi.     441,  445,  453,  462 

JUSTICE'S  COUBT. 

Appeal,  payment  of  costs  necessary  to  perfect, 

payment  nunc  pro  tunc xxix.  299 

LACHES. 

Under  section  3268,  time  when  security  for  costs 

may  be  required  under  section  3271 i.     16 

LEVY. 

Execution  of  bond  to  Sheriff  indemnifying  him 
from  unlawful.  • ,.,...,, 3pciv.  342 
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On  property  capable  of  mannal  delivery,  a  chose 

in  action xxviii.  144 

On  property    capable    of    manual    delivery,    a 

promissory   note xxviii.  144 

On  property  capable  of  manual  delivery,  a  life 

insurance  policy xxviii,  144 

On  property  not  capable  of  manual  delivery,  in- 
surance benefits xxviii.  145 

On  property  not  capable  of  manual    delivery, 

property  subject  to  impost  duties xxviii.   146 

On  property  not  capable  of  manual  delivery,  stock 

in  a  foreign  corporation xxviii.  146 

UABILITT. 

Of  executors  for  costs xxviii.  163 

LIMITATIONS,  STATUTE  OF. 

When  begins  to  run  as  to  claim  against  decedent's 

estate xxiii.  427 

What  rejection  of  claim  is  sufficient xxiii.  429 

Action    against   administrator    for     accounting. 

xxviii.  234 

Competent  evidence  to  take  case  out  of  operation 

of XXXV.       4 

Burden  of  proof,  as  to , xxxv.       4 

LLOTDS  FniB  INSUSAHCB. 

The  complaint  must  follow  terms    of    policy. 

xxxiii.   166 

Liability  of  underwriter xxxiii.  166 

MANDAMirS. 

When  issue  of  fact  must  be  tried  by  jury. .  .xxx.     17 
ICABTDATE. 

Sending  into  another  county xxviii.  205 

KAKRim)  WOMEN. 

XV.   187 

ICABRIAOE,  ANHULMEIIT  OF. 

Alimony —  Counsel  fees  —  Residence  —  Service — 
Age  limit — Right  to  bring  action xxxiv.     55 
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Motion  for  a  new  trial  upon  these  grounds  must 
be  made  at  Special  Term  ;  cannot  be  made  at  Trial 

Term xxxii.  192 

MISJOINBBB  OF  ACTIONS. 

Court  has  power  to  separate  causes  of  action,  im- 
properly joined xxxiii.  397 

MOBTOAQB  FOBEGLOSUBE. 

Defense  of  fraud xxviii.  332 

Defense  of  want  of  consideration xxviii.  332 

MUNICIPAL  COUBT. 

Removal  of  case  from,  practice  on xxviii.     34 

Sending  process  of  mandate  into  another  county. 

xxviii.  205 

Power  of  the  Appellate  Court  to  review  a  judg- 
ment on  the  facts xxx.  297 

NEGLIGENCE. 

Of  carrier,  presumptive  negligence xxvii.  386 

Of  carrier.  New  York  rule xxvii.  387 

Of  carrier,  rule  res  ipsa  loquitur  applies. .  .xxvii.  388 

Of  carrier,  cannot  contract  against  liability.xxvii.  389 

Of  carrier,  stipulating  value  of  goods  or  animal. 

xxvii.  391 

Of  carrier,  accepting  bill  of  lading  limiting  lia- 
bility   xxvii.  392 

Of  carrier,  releasing  from  all   except  *  *  gross ' ' 

negligence    xxvii.  393 

Injury  to  person,  damages,   rule  of   computing. 

xxviii.     48 

Injury  to  person  and  property,  two  causes  of  ac- 
tion   , xxviii.     63 

Injury  to  person  and  property,  doctrine  of  Mul- 
ligan V.  Knickerbocker  Ice  Co xxviii.     63 

Injury  to   person    and    property,    Brunsden   v. 

Humphrey xxviii.     65 

Injury  to  person  and  property,  English  doctrine. 

Lord  Coleridge's  flippant  remarks xxviii.     65 

Injury  to  person  and  property,  doctrine  of  Court 

of  Appeals xxviii.     65 
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See  Trial. 

NEXT  OF  EXN. 

Meaning  of xxx.  154 

Who  they  are,  determined  from  time  of  death. 

xxx.   154 

Term  defined xxx.  274 

What  is  the  reasonable  expectation  of  pecuniary 

benefit  to xxx.  275 

NOTE. 

Promissory,  notice  of  dishonor,  by  maiL.xxiv.  182, 187 

NOTE  OF  ISSUE. 

When  to  be  filed xxviii.  348n 

Of  issue,  when  to  be  filed,  filing  before  expiration 

of  time  to  serve  amended  pleading,  effect. . .  .xxviii.  348n 

NOTICE. 

What  is  a  suflBcient xxiv.  252 

NITMBEE  OF  TRIALS. 

There  is  no  limit  to  the   number   of  times   the 
Court  may  set  aside  a  verdict xxxii.  193 

OFFEE  OF  JUDGMENT.      * 

Effect  on  costs xxix.  340 

Form  of xxix.  340 

Must  be  of  specific  sum xxix.  340 

Amendment xxix.  341 

OEBEE. 

When  unavailable  ..\ iv.  202 

To  show  cause  why  an  assignment  of  insolvent's 

property  should  not  be  made ix.  194 

Directing  issues  to  be  tried,  time  of  serving.,  xxviii.  213 

Directing   issues  to  be  tried,   effect  of    order. 

xxviii.  213 

-  Directing    issues    to    be    tried,    construction   of 
statute xxviii.  214 

Directing  issues  to  be  tried,   indorser   of  nego- 
tiable instrument xxviii.  214 
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Directing  issues  to  be  tried,  when  order  granted. 

xxviii.  214 

Discretion  of  Court xxix.  393 

PARTIES. 

Who  are,  in  case xxx.  191 

Distinction,  when  claim  acquired  after  decedent's 

death xxx.  191 

Bringing  in  additional,  in  action  to  set  aside  gen- 
eral assignments  in  Surrogate's  Court—In  equity — 
Foreclosure  —  Action  for  accounting.  Ejectment. 
xxxi.     56 

When  party  to  an  action  dies,  while  action   is 

pending,  the  action  cannot  legally  proceed  to  judg- 
ment without  bringing  in  his  personal  represen- 
tatives  xxxi.     57 

PARTmON. 

Cause  of  action ii.  297 

xiii.  112 

Of  real  property,  action  for,  by  an  heir-in-law 

who  asserts  that  an  apparent  devise  thereof  is  void. 
xxii.     87 

PERISHABLE  PROPBRTT. 

, i.  387-398 

PSRSONAL  PROFERTT. 

Attachment  of,  when xxx.  167 

PHTSIGIAN. 

What  disclosures  by  jail  physician  come  under 

section  834 ». xxvii.  287 

Evidence  by,  information  acquired  in  professional 

capacity xxviii.  389 

PLEADING. 

On  the  facts iv.  117 

Form  of  denial  in  answer v.  179 

Form  of  denial  in  answer v.  224 

Irrelevant  matter v.     73 

Supplemental v.  328 
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Verification  of viii.  438 

When  complaint  may  set  up  value  and  promise  to 

pay xii.  105 

Proving  quantum  meruit  where  special  contract 

pleaded,  motion  for  new  trial  on  newly -discovered 

evidence xii.  107 

When  amended,  need  not  be  verified xiii.  368 

Amendment  of,  when  may  be  allowed xv.     64 

When  complaint  in  action  does  not  state  sufficient 

facts XV.  350 

When  complaint  in  action  for  slander  sufficient. 

xix.  131 

Counter-claim  in  action  for  foreclosure  of  mort- 
gage  XX.     46 

As  evidence xxi.     57 

Sight  to  omit  verification  of xxiv.      4 

Defense,  when  shammed xxiv.  104 

Verification  of,  when  it  may  be  omitted. . .  .xxiv.  443 

And  proofs  considered  jointly,  whether  legal  or 

equitable ^ xxiv.  140 

Incorporating  matter  by  reference xxviii.  242 

Amendment .xxix.  318 

FOOB  PEE80N. 

When  non-resident  may  sue  as xiii.     15 

PRE7ESEN0E. 

Right  to,  not  appearing  on  face  of  pleadings,  no- 
tice of  application  to  be  served,  when xxviii.     11 

Right  to,  appearing  on  face  of  pleadings,  notice 

of  application  to  be  served,  when xxviii.     12 

FRIYILEGSD. 

Communications xxii.     50 

xxxii.       7 

PROBATE  ISSUES. 

New  trials  in.     Practice xxxii.  193 

PROCESS. 

Municipal  Court,  sending   into  another  county. 
xxviii.  205 
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For  probate  of  will,  when  action  cannot  be 
maintained ix.  303 

PROOF  OF  CLAIM. 

The  requirements  as  to,  is  to  prevent  imposition 
upon  estates  and  confers  no  jurisdiction xxxiii.  X05 

P&OPIBTY. 

Purchased  with  pension  moneys  is  exempt  from 
seizure  for  non-payment  of  taxes xxv.  270 

PROVISIONS. 

Of  Revised  Statutes  in  regard  to  competency  of 
executor i.  303 

QUESTION  OF  FACT. 

When  to  be  reviewed.     Presumption xxxii.  287 

Judgment,    form   of.     Question   of   fact.     What 

questions  reviewable xxxii.  286 

QUESTIONS  OF  LAW. 

Any  questions  can  be  raised  on  a  motion  for  a 
new  trial  on  the  minutes,  on  a  case  and  exceptions 
on  appeal.  Grounds  for  new  trial,  insufficient 
damages xxxii.  193 

REAL  PARTT  IN  INTEREST. 

Action  must  be  prosecuted  by xxix.  314 

Assignee  not,  how  question  raised xxix.  314 

Action  on  bond  for  costs xxix.  315 

REAL  FROPERTT. 

Cannot  be  sold  on  judgments  against  an  execu- 
tor  xxiv.  376 

Action  to  determine  claim  to xxix.  376 

Action  affecting xxix.  359 

RECITALS. 

In,  and  form  of,  common-law  certiorari  adapted 
to  the  Code i.  331-335 
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When  may  be  had xxxi.  189 

— r—  Meaning  of  words  **  rent  "  and  **  costs  *' .  .xxxi.  190 

Tender — its  object,  when  sufficient xxxi.  190 

When  a  tenant  cannot  redeem xxxi.  190 

Power  of  receiver  in— to  maintain xxxi.  190 

RBFERSB. 

What  issues  to  be  determined  by  Referee xii.  343 

Report  should  be  delivered  to  successful  party. 

xxiv.  253 

Referee  not  bound  to  give  up  his  report  until  his 

fees  are  paid .xxiv.  253 

Referee's  report,  extension  of  time xxiv.  254 

Stipulation  that  he  may  fix  fees xxvii.  418 

What  is  not  legal  error  to  admit  in  report.     An 

omission  to  find  does  not  constitute  error  of  law. 
Not  applicable  to  si)ecial  verdicts .  For  reversal ,  what 
the  Court  of  Appeals  must  presume.  Questions  of 
fact.  Appellate  Division  must  base  reversal  upon 
questions  of  fact  if  Court  of  Appeals  is  to  consider. 
Presumption  is  that  the  reversal  is  upon  the  law. 
xxxii.  104 

Provisional,  in  District  and  Justices'  Courts,  .vii.  140 

ESMrmTUB. 

Request  a  return xxviii.     98 

RSMOYAL. 

Of  cause  from    Municipal   Court,   practice    on. 
xxviii.     34 

REPLSVIV. 

Note  on ii.  289 

Delivery  contemplated  by  the  section  is  a  manual 

delivery.  Property  is  in  custodio  logis.  Claim  of 
third  party.     How  ascertained xxxii.     72 

RBSJLUJSJIX. 

In  transfer  tax,  what  constitutes xxx.     10 
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Reversal  of  an  order  of  the  Appellate  Division. 

XXXV.  168 

SALE. 

Of  lands  in  separate  parcels  on  execution  sale  of 
lands  divided  into  parcels  subsequent  to  mortgage..!.  127 
SBCmON  111. 

Code  of  Civil  Procedure x.  171 

481,  subd.  7,  section  1207,  cases  under iv.  128 

2253,  Code  of  Civil  Procedure xv.  342 

2463,  Code  of  Civil  Procedure x.  213 

3245,  history  of i.  269 

Construction  of  section  829 xxxi.  261 

When  fraud  is  alleged,  who  is  a  competent  wit- 
ness. The  rule  at  common  law  defined.  Attorney's 
lien  does  not  make  him  an  interested  party  within 
the  prohibition  of  the  section.  Promissory  note, 
where  the  obligation  is  joint  as  well  as  several, 
prohibition  of  statute  does  not  apply.  Applies  to  a 
surviving  partner,  and  executor  of  a  party  examined 
before  trial.     Statute  must  be  strictly  construed. 

To  be  brought  within  the  spirit  of  the  statute  is  not 
sufficient.  How  it  affects  husband.  Mortgage, 
when  not  affected.  Title  to  real  estate,  testimony 
not  permitted  of  a  party  claiming  title  through  a 
deceased  person.  Receipt  inadmissible,  when. 
Counter-claim  affected,  when.  Contradiction  of  liv- 
ing witness,  not  prevented  by  operation  of  statute. 

xxxi.  262 

Corporation  not  affected  by  the  statute,  when. 

Interrogatories,  when  allowed.  Personal  communi- 
cations with  the  deceased,  test  of.  Dower,  testi- 
mony of  wife  incompetent.  Appeal,  stipulation 
cannot  affect  or  prevent  the  operation  of  the  statute. 
Agent,  transaction  had  through,  is  a  personal  trans- 
action within  the  meaning  of  the  statute.  Attorney, 
when  not  interested  he  is  competent  to  testify. 
Conversion,  value  of    property  converted  may  be 
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testified  to  only.  Curtesy,  husband  not  affected. 
Replevin,  evidence  of  the  delivery  of  property  in, 
may  be  excluded.  Cross  examination  may  open  the 
door  to  further  testimony,  otherwise  inadmissible. 
xxxi.  263 

Executor,  when  interested,  and  not  a  competent 

witness.  Mortgagor  an  interested  party,  when  seeks 
to  be  relieved.  Surety,  when  the  testimony  of  ad- 
missible. Mutual  mistake,  how  the  statute  may 
affect xxxi.  264 

BECITRITT  FOK  COSTS. 

Undertaking  given  on  procuring  injunction  does 
not  affect  defendant's  right  to ii.  9,  14 

Right  to   lost  by  laches xiv.  386 

Right  to  require  not  absolute xv.  247 

Cannot  be  required  in  a  court  not  of  record.. xviii.  326 

Cannot  be  ordered  in  an  action  in  Supreme  Court, 

by  county  judge xxi.     17 

Order  requiring,  receiver  to  fil6  should  be  made 

by  Court xxv.     23 

Effect  of  laches  in  applying  for  order xxv.     54 

Where  plaintiff  non-resident,  right  to,  waiver. 

xxviii.  176 

Where  plaintiff  non-resident,    security   required 

although  undertaking  given  on  arrest xxviii.  176 

Where  plaintiff  non-resident,  two  or  more  de- 
fendants, one  undertaking  only xxiii.  176,  177 

Where  plaintiff  non-resident,  exceptions  to  the 

rule,  suits  by  infants xxviii.  177 

Where  plaintiff  non-resident,  who  may  be  re- 
quired to  give,  foreign  State  a  *'  person  *\  . .  .xxviii.  177 

Where  plaintiff  non-resident,  exceptions  to  the 

rule,  suits  in  forma  pauperis xxviii.  177 

Where  plaintiff    non-resident,  not   an   absolute 

right xxviii.  177 

WTiere  plaintiff  non-resident,  exceptions  to  the 

rule,  suits  by  ancillary  administrator. xxvii*    178 
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Cannot  be  required  of  a  non- resident  .relator  in 

habeas  corpus  proceedings xxx.  118 

Cannot  be  required  when  party  has  absolute  right 

to  be  brought  in  as  defendant,  as  a  condition  for 
granting  such  right xxxi.     56 

In  certain  cases  discretionary xxxiii.  176 

How  order  may  be  granted xxxiii.  176 

SERVICE. 

Upon  the  infant,  when  necessary viii.  210 

When  service  of   process  may  be  made  upon 

legal  holiday xviii.  372 

Of  papers ix.  125 

Of  summons,  exemption  from  service  of,  while 

attending  Court,  does  not  extend  to  taking  of  testi- 
mony for  use  in  another  State xxi.  373 

By  publication i.  143-150 ;  xviii.  346 

SHAM  ANSWERS. 

Striking  out xxix.  50 

SHERIFF. 

Compensation iv.  152 

Action  to  compel  delivery  of  personal  property 

to,  must  be  instituted  in  his  name,  or  in  the  name 
of  the  debtor — may  bring  an  action  to  collect  a  debt 
attached  before  judgment  in  the  action  in  which  the 
attachment  was  granted.  Power  of  court  over  money 
due  him.  Property  held  by  fraudulent  transfer, 
attackable  in  such  actions xxxi.     70 

SHERIFF'S 

Sale  of  real  property xxi.  174,  192 

SPECIAL  PROCEEDING. 

A  commission  cannot  issue xxii.  211 

SPECIAL  VERDICT. 

When  not  sufficient,  what  must  be  determined 

by X.  38 

STAT  OF  PROCEEDDIGS. 

For  non-payment  of  interlocutory  cost xxiv.      9 
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When  attorney  is xxxii.       8 

SUBMIBSION. 

Oral iv.  253 

Affidavits,  by  whom  made,  and  what  to  contain. 

Court  confined  to  facts  agreed  upon.  When  court 
must  dismiss  submission  of  controversy xxxi.  125 

SUKMABY  PEOOEEDUfGB. 

When  may  be  maintained  in  case  of  forcible  entry 

and  detainer xxi.  118,  1 19 

Amendment  of  case xxix.  382 

Answer  must  be  verified.     Counter  affidavit  not 

accepted.  Adjournment  in  power  of  clerk.  When 
answer  may  be  received  in.  What  is  meant  by  affirm- 
ative relief  and  equitable  defense,  or  counter-claim 
in.  When  counter-claim  not  allowed  in.  What  an- 
swer must  contain xxxi.  87,  88 

SUMMONS. 

Who  is  managing  agent  of  a  corporation  upon 

whom  service  can  be  made xviii.  283 

Service  by  publication,   or  without  the  State. 

xviii.  346 

Sufficient  service  of,  on  foreign  corporation.. xxv.     51 

SUPPLEMENTAL  PLEADINO. 

Necessary  parties xxx.  183 

Persons  interested  joined xxx.  183 

SUPPLEMENTARY  PROCEEDINGS. 

Nature  of lii.  242 

In  what  cases  may  be  taken iii.  243 

Who  may  take iii.  244 

Against  whom iii.  244 

The  order,  where  served iii.  246 

Witnesses iii.  247 

Extent  of  inquiry iii.  247 

Wl^^t  is  not  punishable iii.  248 

What  property  may  be  reached iii.  249 

-  How  property  may  be  reached iii.  250 
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Liens Hi.  252 

Priorities iii.  253 

Appointment  of  receivers vi.  396 

Extent  of  examination  of  judgment  debtor,  .viii.  246 

Fact  that  execution  was  issued  out  of  Court  of 

record,  when  sufl&ciently  appears ix.  347 

Form  of  order  made  in  one  county  for  examina- 
tion in  another xi.  226 

Power  of  Judge  to  direct  transfer  of  property 

without  the  State  to  receiver  in  jurisdiction  of  Su*^ 
preme  Court xi.  349 

Subpoena  issued  by  clerk  of  the  Court  is  insuflS- 

cient xvii.  142 

Right  of  a  judgment  debtor  to  recover  for  per- 
sonal tort xvii.  443 

Appointment  of  receiver  in xviii.     60 

Corporation  may  be  examined  in,  and  required  to 

show  its  books  and  papers xviii.  200 

What  earnings  are  personal  and  cannot  be  seized. 

XX.  276 

When  witness  not  exempt  from  service  of  order 

for  examination  in xxi.     35 

Under  what  circumstances  second  examination 

granted xxiv.  270 

Are  special  proceedings  and  depositions  of  wit- 
nesses must  be  filed  with  county  clerk xxiv.  294 

Power  to  order  receiver  to  deliver  personal  prop- 
erty is  limited xxv.     47 

SURPLUS  MOITEYS. 

Contracts  of  executors xxiv.  374 

On  mortgage  foreclosure,  disposition  of. .  .xxviii.  102 

On  mortgage  foreclosure,  distribution. xxviii.  102,  106 

Lien  creditors  entitled  to  share  in xxviii.  106 

Mechanics  entitled  to  share  in xxviii.  107 

Death  of  mortgagor  before  sale,  general  creditors 

entitled  to  share  in xxviii.  107 

"TT^  Peath  of  mor^agor  before  sale jqcviii*  107 
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Material  men  entitied  to  share  in xxviii.  107 

Contract  creditors  not  entitled  to  share  in. xxviii.  107 

SUBROGATE. 

Jurisdiction  of xxx.  10;  xxxii.  200 

SURROGATE'S  COURT. 

Presumption  of  jurisdiction  in  collateral  attack. 

xxxiii.  316 

All  persons  interested  in  an  accounting  should  be 

cited xxxiv.  286 

Who  are  parties  interested xxxiv.  286 

A  distributable  surplus  must  be  apparent  from 

the  accounting  filed xxxiv.  286 

TAXPAYER'S  ACTION. 

When  maintainable xxxiii.  209 

TRIAL. 

Change  of  place  of ii.  269,  271 

When,  of  cause  of  action  set  forth  in  a  complaint 

stayed   until  after  trial  of   equitable  counter-claim 

pleaded  in  answer xx.  354 

By  jury  of  issue  as  to  value  and  damages. .  .xxi.  403 

Notice  of,  effect  of  defect  in xxiii.  353 

By  jury,  waiver  of xxiii.  410 

When  trial  is  on  its  merits.  •  • , ,  .xxxiii.     24 

TRIAL,  NEW. 

Motion  for,  of  specific  questions  of  fact  referred 

to  jury  in  action  triable  by  Court vii.  167 

New,  note  on  section  998 ix.     45 

New,  note  on  section  999 i.  292 

New,  when  not  granted  on  ground  that  there  is 

newly -discovered  evidence xiii.  404 

New,  order  denying  a  motion  for,  is  not  brought 

before  General  Term  and  is  not  reviewable  on,  ap- 
peal from  a  judgment  as  an  intermediate  order. 
xxiv.  287 

'. New,  motion  for , .xxi.  303 
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Motion  for  a  new  trial  on  the  minutes  cannot  be 

entertained,  unless  there  has  been  a  verdict.  There 
is  no  verdict  when  the  complaint  is  dismissed.  Ex- 
ception. Objection  taken  when  defendant  asks  for 
direction  of  verdict,  party  not  prejudiced.  Failure 
to  take  exceptions  or  make  request  during  the  trial, 
does  not  prevent  the  party  moving  on  the  minutes. 
xxxii.  192 

The  determination  of  the  judge  in  granting,  will 

not  be  reversed,  even  if  in  error xxxii.  192 

On  ground   of   prejudice.      Same  must   appear 

from  minutes xxxii.  193 

TRIALS  WITHOUT  JURY. 

Practice.  Same  purposes  accomplished  where 
decision  is  filed.  Remarks  of  the  Judge  upon  the 
trial  can  be  reviewed.  They  are  part  of  the  case. 
Motion  for  new  trial  need  not  be  made  at  the  term 
at  which  the  case  is  tried xxxii.  193 

TENDER. 

Conditional  effect xxix.  336 

Withdrawal  of xxix.  337 

TESTIMOirr. 

Of  third  party iii.  330 

UNDERTAKIlfO. 

Obligors  upon  a  bond  or  undertaking,  when  es- 
topped from  questioning  the  validity  of  the  same. 

XXX.  252 

On  appeal,  when  it  may  be  amended xxx.  252 

Omission  of  seal  does  not  affect  the  jurisdiction 

of  Court  or  liability  of  sureties xxx.  253 

Can  be  corrected  on  motion xxx.  258 

VACATING. 

Attachment,  section  672,  etc i.  411-413 
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Grounds  of  arrest  and  cause  of  action  the  same, 
defendants  acting  in  fiduciary  capacity  are  joint  tort 
feasors xxviii.  366n 

Grounds  of  arrest  and  cause  of  action  the  same, 

defendants,  partners,  each  is  liable  to  arrest. xxviii.  367n 

Grounds  of  arrest  and  cause  of  action  the  same, 

defendants,  partners,  each  is  liable  to. arrest,  ques- 
tion of  partnership  not  to  be  determined  on  ex  parte 
affidavits xxviii.  368n 

Grounds  of  arrest  and  cause  of  action  the  same, 

defendants,  partners,  each  is  liable  to  arrest,  es- 
toppel to  deny  partnership xxviii.  368n 

Grounds  of  arrest  and  cause  of  action  the  same, 

constitutional  right  to  have  issues  tried  by  jury. 
xxviii.  372n 

Grounds  of  arrest  and  cause  of  action  the  same, 

discretion  in  granting  order  will  not  be  disturbed, 
when xxviii.  372n 

YSBDICT. 

When  judgment  may  be  ordered  by  the  Appellate 

Court XXX.     67 

When  issues  submitted  on  appeal,  how  disposed 

of XXX.     67 

When  special  findings  may  be  disregarded,  .xxx.     67 

Directed,  errors  of  Court xxiv.  163 

Against  weight  of  evidence xxxii.  193 

Court  not  limited  as  to  the  number  of  times  the 

same  may  be  set  aside xxxii.  193 

VEBIFIGATION. 

By  whom  made  on  behalf  of  corporation xv.  259 

YOLUirTABY. 

Associations,  controversy  in xxx.  360 

WAIYEB. 

Under  section  3268 i.     17 

WASTE. 

Tenant  not  liable  for  waste  by  his  assignee  of  the 
.  erm  .    ..    ,   xxiv.   191,  195 
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WILLS.  PAGE 

I/)St  or  destroyed,  how  proved xviii.  108 

WILL. 

Executed  in  foreign  country,   probate  without 
production,  when xxviii.     28 

Note  on  action  to  establish  will  of  real  property 

—Jurisdiction  of  the  Court  is  statutory xxxiv.     91 

In  an  action  brought  to  partition  real  and  per- 
sonal property,  when  the  complaint  is  insuflScient. 

xxxiv.     91 

WITH  ESSES. 

Exemption  from  arrest  and  from  service  of  pro- 
cess  xxiv.  130 

Examination  of  interested,  under  section  829  of 

the  Code xxiv.  210 

See  **  section  829  **  for  construction  of,  and  note 

on..., , xxxi.  261 
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See  Divorce.     Statute  of  Limitations xxxii. 

ABATEMENT. 

Payment  of  note  by  indorser  after  action  brought 
against  the  maker  does  not  abate  the  action,  but  the 
indorser  is  entitled  to  continue  it iii.  56,  445 

Action  for  penalties  imposed  upon  trustee  of  cor- 
poration by  act  of  1848,  for  not  filing  report,  etc., 
does  not  abate  on  death  of  plaintiff viii.  280 

An  action  abates  when  it  is  defeated  or  fails  and 

the  legal  power  to  continue  it  is  terminated xiii.  377 

Action  in  district  court  abates  upon  the  failure  of 

justice  to  decide  it  within  time  allowed  therefor. xiii.  377 

See  Action ;  Subrogation. 

When  plea  of  another  action  pending  insufl&cient. 

XX.   186 

— —  What  actions  against  corporation  abate  upon  its 
dissolution xx.  238 

Note  en  defence  ot  farmer  action  pending. xx.  187 

When  plea  of  former  action  pending  sustained. 

xxi.  42 

Action  against  sheriff  to  enforce  his  liability  as 

bail  does  not  abate  on  the  death  of  the  sheriff,  .xxv.     70 
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Revival   and  continuance  of  action   in  case  of 
death vi.  144 

May  be  by  assignee  of  executor  or  administrator. 

vi.  144 

Effect  on  counter-claim  set  up  in  answer vi.  144 

When  order  reviving  and  continuing  action  of 

ejectment  brought  by  grantee  in  the  names  of  his 
grantors,  nunc  pro  tunc  as  of  the  day  before  the  trial, 
denied  after  verdict,  where  two  of  such  grantors  died 
before ix.  103 

The  proper  practice  in  such  a  case  stated ix.  103 

Effect  of  death  of  plaintiff  in  foreclosure  action 

before  entry  of  judgment xi.  257 

When  action  should  be  revived  before  entry  of 

judgment xi.  257 

When  report  of  referee  to  compute  amount  due 

does  not  authorize  entry  of  judgment  without  re- 
vival  xi.  257 

When  judgment  void  because  rendered  after  party 

thereto  died xi.  257 

At  common  law  a  personal  right  of  action  died 

with  the  person xii.  348 

Judgment  by  default  in  action  for  personal  ia- 

juries,  opened  but  allowed  to  stand  as  security,  does 
not  prevent  action  abating  by  death  of  party xii.  348 

When  final  judgment  may  be  entered  against  one 

dying  after  entry  of  interlocutory  judgment xii.  383 

Force  and  effect  of  final  judgment,  entered  on 

interlocutory  judgment  on  demurrer  after  debtor  has 
died xii.  383 

Where  party   improperly  made  defendant  dies, 

plaintiff  may  proceed  against  such  of  the  parties  as 

are  properly  defendants xv.  171 

What  considered  on  motion  to  continue  action 

after  death  of  sole  plaintiff xvi.  123 

When  action  may  be  continued  after  death  of  sole 

plaintiff xvi.  123 
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Action  cannot  be  continued  against  foreign  ad- 
ministrator of  deceased  decedent  to  whom  letters  of 
administration  have  not  been  issued  in  this  State. 
xvi.  109 

Action  for  fraud  and  conspiracy  by  which  plain- 
tiff was  induced  to  transfer  to  one  of  the  defendants 
a  valuable  contract  does  not  abate  upon  death  if 
only  defendant  served,  as  the  cause  of  action  sur- 
vives   xvi.  109 

Where  a  cause  of  action  is  joint  and  several,  the 

plaintiff  upon  the  death  of  one  of  the  defendants 
may  proceed  against  the  survivor  without  bringing 
in  the  personal  representative  of  the  deceased  de- 
fendant   xvi.   109 

Where  a  cause  of  action  survives,  the  action  may 

be  continued,  notwithstanding  the  case  is  not  one  of 
those  mentioned  in  sections  757  to  759  of  the  Code 

of  Civil  Procedure xvi.   109 

Instance  of  a  case  in  which  an  action  did  not 

abate  by  the  death  of  two  defendants,  but  could 
properly  be  continued  against  the  personal  represen- 
tative of  only  one  of  them xvi.  109 

Where  a  cause  of  action  survives,  and  the  action 

therefor  does  not  abate,  an  application  to  the  Court 
is  necessary  to  authorize  its  revival  and  continuance, 
and  the  Court  may  deny  the  application  for  inexcus- 
able laches xvi.  109 

The  fact  that  a  defendant  is  entitled  to  a  dismissal 

of  a  complaint  because  of  the  failure  of  the  plaintiff 
to  give  security  for  costs,  and  that  the  court  refused 
to  excuse  such  failure,  and  permit  the  giving  of  the 
security,  would  justify  the  denial  of  a  motion  to  re- 
vive and  continue  the  action  after  the  death  of  the 
defendant xvi.  109 

Non-payment  by  party  now  deceased  of  motion 

costs  will  not  defeat  motion  by  his  successor  to  re- 
vive and  continue  the  action xvi.   123 


I 
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Where,  pending  an  action  by  a  trustee  under  a 

marriage  settlement  and  the  beneficiary  to  set  aside 
a  judgment  and  contract  as  fraudulent  and  collusive 
and  tending  to  diminish  the  trust  estate,  the  trustee 
dies,  the  cause  of  action  does  not  survive  to  the  ben- 
eficiary, but  a  successor  to  the  trustee  should  be 

appointed  and  made  a  party  to  the  action xvii.  234 

Action  against  trustees  of  corporation  to  recover 

value  of  property  misappropriated  does  not  abate 
upon  death  of  one  defendant,  but  may  be  severed  and 
continued  against  the  survivors  and  against  his  per- 
sonal representatives,  and  this  although  it  was  in 
equity xvij.  124 

Actions  in  equity,  as  well  as  those  at  law,  for 

wrongs  to  property  rights  survive  and  may  be  con- 
tinued on  decease  of  wrong-doer xvii.  124 

Against  whom  action  revived  on  death  of  defend- 
ant sued  individually  and  as  executrix xvii.  245 

When  action  to  charge  special  partner  as  gen- 
eral, revived xviii.  209 

Action  to  charge  special  partner  as  general  is  on 

contract,  and  survives  death  of  party xviii.  209 

Section  758  of  the  Code  of  Civil  Procedure  is  not 


confined,  so  far  as  it  relates  to  the  revival  of  an  ac- 
tion, to  cases  where  the  liability  is  several  as  well  as 
joint xviii.  209 

When  revival  of  action  must  be  ordered,  notwith- 
standing laches  on  part  of  moving  party xviii.  301 

When  action  revived  to  permit  executor  to  con- 
test liability  for  costs,  although  cause  of  action  has 
abated xviii.     90 

When  right  to  appeal  requires  revival  of  action. 

xviii.     90 

When  action  cannot  be  continued  by  one  plain- 
tiff as  successor  in  interest  of  another xviii.  141 

Note  on  continuance  of  action  for  purpose  of  ap- 
peal  xviii.     90 
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When  motion  for  judgment  on  pleadings  abated 

by  their  amendment xix.     48 

Security  for  costs  may  be  required  as  condition 

of  revivmg  action  in  equity  against  executrix  of  de- 
ceased defendant xxii.  161 

Right  to  revive  suit  in  equity  after  death  of  sole 

defendant  not  absolute  and  unqualified ..xxii.  161 

Action  for  personal  injury  caused  by  negligence 

of  servants  of  a  corporation  abates  on  its  dissolution 
pendente  lite^  and  may  not  be  continued  against  its 
trustees xxii.  402 

The  rule  at  common  law  and  under  the  statute 

stated xxii.  402 

Action  for  assault  and  battery  brought  against 

corporation  does  not  abate  upon  its  dissolution 
pendente  lite,  but  may  be  revived  and  continued 
against  its  trustees xxii.  407  note 

Where  cause  of  action  survives,  action  should  be 

revived  if  necessary  facts  shown xxiii.  153 

Delay  of  original  plaintiff,  or  fact  that  action  is 

not  meritorious  no  ground  for  denying  motion  to  re- 
vive   xxiii.  153 

Security  for  costs,  when  should  not  be  required 

as  condition  of  granting  motion  to  revive xxiii.  153 

Under  section  755,  providing  that  where  a  cause 

of  action  survives,  an  action  thereon  does  not  abate, 
a  cause  of  action  for  partition  survives  the  death  of 
a  sole  party xxix.  285 

Under  section  757,  the  grantee  of  an  heir  of  lands 

is  a  successor  in  interest  to  the  intestate,  and  is  en- 
titled, as  matter  of  right,  to  an  order  reviving  the 
action xxix.  285 

Under  section  761,  providing  that,  after  the  death 

of  a  sole  plaintiff,  the  Court  may,  on  notice  and  on 
application  of  the  adverse  party,  direct  that  the  ac- 
tion abate,  etc.,  the  death  of  a  sole  plaintiff  in  parti- 
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tion  does  not  effect  an  abatement  of  the  action,  but 
it  survives  until  abated  in  the  manner  provided,  .xxix.  285 

Where  suit  for  partition  is  not  dismissed  nor 

abated  by  order  of  Court,  as  required  by  section  761, 
on  the  death  of  a  sole  plaintiff,  it  is  a  bar  to  a  new 
action  for  the  same  cause  between  substantially  the 
same  parties xxix.  *285 

In  foreclosure  of  mortgage,  upon  death  of  party. 

When  abatement  does  not  happen xxx.     89 

AOdDEirr. 

When  party  occasioning,    liable    for    damages 
resulting  from xxi.  364 

Attorney's  lien  in  accident  suits xxx.  276 

See  Negligence. 

ACCORD  An)  SATISFACTION. 

When  not  complete xviii.     45 

See  Payment. 

Accounr. 

Right  to   demand  copy  of,    is  not  limited    to 
account  stated ii.  409 

Motion  to  set  aside  demand  for,  is  not  proper  prac- 
tice   s ii.  409 

Plaintiff  is  not  precluded  from  giving  evidence  as 

to  account  where  a  copy  has  been  demanded  unless 
there  was  a  total  failure  to  serve  one iii.  412 

Payments  on ,  go  in  extinguishment  of  the  debt . .  iv.  311 

Rule  as  to  pleading,  and  failure  to  serve  copy, 

does  not  apply  to  reference  of  claim  against  executor, 

etc iv.  398 

Instance  of  action  that  did  not  involve  an ix.  226 

Where  original  is  verified,  further  must  be.  .xiii.       1 

When  evidence  excluded  for  failure  to  serve  copy 

of  account  upon  demand xiii.     43 

Order  excluding  evidence  for  such  failure,  when 

necessary xiii.     43 

Party  may  be  required  to  serve,  where  it  contains 
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items  including  an  account  stated,  if  it  contains  items, 
but  not  otherwise xv.  134 

When  evidence,  not  excluded  for  failu^^  to  serve 

because  bill  of  particulars  containing  items  has  been 
required  and  served xv.     24 

When  evidence  of,  not  excluded  for  failure  to 

serve  upon  demand .'. xviii.  244 

When  failure  to  serve  is  immaterial. xviii.  244 

^  When  copy  of,  cannot  be  procured  by  demand  in 

action  to  foreclose  mechanic's  lien xix.  207 

See  Bill  of  Particulars;  Executor  and  Adminis- 
trator; Evidence;  Reference. 

Account  stated,  promise  to  pay  upon  condition. 

xxviii.  245 

Account  stated,  when  of  completed  transactions, 

held  binding xxx.  135 

ACCOUHTINO. 

Survival  of  action  for i.  129  . 

When  petition  for,  of  executor  not  denied  on  the 

ground  of  laches vi.     85 

When  accounting  of  executor,  administrator  or 

guardian  should  be  opened vi.     16 

When  not  opened vi.  389 

Parties  to  a  contract  under  which  a  joint  enterprise 

for  mutual  profit  has  been  engaged  in,  may,  in  a  prop- 
er case,  maintain  an  action  for  an  accounting. .  .xiv.  438 

In  the  regular  course  of  the  proceedings  in  an 

action  for  an  accounting,  the  defendant  could  and 
ordinarily  would  be  required  to  file  an  account;  this 
direction  would  regularly  be  given  by  an  interlocutory 
judgment  and  the  non-compliance  therewith  pun- 
ished as  a  contempt xiv.  438 

When  accounting  with  respect  to  rents  and  profits 

of  premises  directed  to  be  conveyed  to  plaintiff 
should  be  obtained  by  application  for  direction  at  foot 
of  judgment  rather  than  by  new  action xiv.  106 
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When  court  of  common  pleas  has  jurisdiction  of 

action  for,  of  executors  and  trustees xx.  149 

See  Arrest;  Executor;' Executor  and  Adminis- 
trator; Parties  to  Action;  Surrogate's  Court. 

On  an  accounting,  creditors  must  be  cited,  though 

the  executor  claims  to  have  paid  them  in  full  and 
presents  vouchers  for  said  payment xxiv.  363 

On  an  accounting  by  a  testamentary  trustee  un- 
der section  2730  of  the  Code,  only  necessary  dis- 
bursements will  be  allowed xxv.  240 

Where  an  action  involves  the  examination  of  a 

long  account  the  interposition  of  a  counter-claim  in 
such  an  action  does  not  prevent  its  reference. .  .xxv.  377 

Application  to  open  is  a  special  proceeding . .  xxix.     57 

And  distribution.  See  Executors  and  Adminis- 
trators   xxix. 

When  a  new  accounting  should  be  ordered. xxxi.     57 

By  guardian  ad  litem.     Death  of  general  guardian 

who  instituted  proceedings.  Continuance  of  real 
party  in  interest.  Failure  to  file  exceptions  to  referee's 
report .xxxiii.  115 

See  Administrator xxxiii.  241 

AGEHOWLEDQMENT. 

Is  no  part  of  the  contract  expressed  in  a  deed,  but 
merely  an  admission  of  its  execution xiv.  216 

See  Administration,  Letters  of;  Arbitration. 

• 

ACnON. 

Survival  of  action  for  accounting i.  129 

Cannot  be  revived  by  administrators,  when  both 

parties  are  dead ii.     48 

When  court  should  order  revival  of  action   and 

substitution  of  successor  of  deceased  party ii.  194 

When  equitable  and  in  nature  of  creditor's  action. 

iii.       1 

Trial,  findings  and  judgment  in  such  action,  .iii.       1 

When  action  did  not  abate  by  the  death  of  the 
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defendant  both  parties  have  an  absolute  right  to  a 
continuance vi.     73 

The  presenting  of  a  claim  to   an   executor   and 

agreeing  to  refer  it,  without  naming  a  referee,  does 
not  bar  the  continuance  against  the  executor  of  an 
action  on  said  claim  begun  against  the  decedent  be- 
fore his  death vi.     73 

-  In  case  of  a  transfer  of  interest,  an  action  may  be 
continued  by  the  original  party vi.  76 

The  granting  of  an  order  substituting  the  person 

to  whom  the  interest  was  transferred  is  in  the  dis- 
cretion of  the  court vi.     76 

Cause  of,  for  money  had  and  received  in  fiduciary 

capacity  when  ex  contractu v.       1 

When  party  in  interest  not  party  to  action  may 

apply  to  court  for  protection  of  his  interest vi.     90 

Joinder  of,  for  obtaining  signature  to  bond  by 

false  representations  with  one  for  conversion vi.  121 

Against  heirs  to  charge  estate  with  debt  of  de- 
cedent cannot  be  joined  with  one  to  impress  lien  for 
debt  contracted  by  executor  upon  estate vii.  100 

When  plaintiff  in  two  actions  for  same  cause,  one 

in  this  State  and  the  other  in  another  State,  required 

to  elect  between  them x.  146 

Defence  of  pendency  of  another  action  for  the  same 

cause  is  a  dilatory  one  and  requires  full  and  complete 
proof  to  sustain  it x.     92 

Instance  of  case  in  which  proof  did  not  sustain 

such  defense x.     92 

The  procedure  to  establish  such  defense  stated. 

X.     92 

An  action  may  be  commenced  in  the  name  of  a 

person  of  unsound  mind  before  he  is  judicially  de- 
clared such xi.  383 

When  causes  of,  identical xiv.  147 

Distinction  between  legal  and  equitable,  abol- 


ished  XV.  151,  250 
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See  Abatement;  Attachment;  Death;  Discon- 
tinuance; Joint  Debtors;  Prisoner;  Security  for 
Costs;  Trial. 

On  a  jud^ent  can  be  maintained  by  the  assignee 

or  transferee  of  the  judgment  without  obtaining  an 
order  of  the  Court  to  that  effect xxiv.  331 

Against  a  corporation,  pending  at  the  time  of  its 

dissolution,  cannot  be  continued  unless  by  order  of 
the  Court  by  whom  the  judgment  of  dissolution  was 
rendered xxiv.  201 

Actions  that  do  not  abate  are  those  where  the 

right  of  action  survives  or  continues xxiv.  201 

On  promissory  note  for  a  money  judgment  ;  gen- 
eral assignee  of  makers  permitted  to  intervene,  .xxv.  332 

Under  section  410  of  the  Code,  the  time  within 

which  an  action  on  a  check  must  be  commenced, 
must  be  computed  from  the  time  when  the  right  to 
make  the  demand  of  payment  was  complete,  that  is 
from  the  time  of  the  delivery  of  the  check ....  xxv.  403 

For  recovery  of  legacy  may  be  maintained,  when. 

xxvii.  303 

Statute  of  Limitation  begins  to  run  against  action 

for  legacy,  when xxvii.  303 

To  recover  money  paid  on  judgment,  under  mis- 
take of  fact xxix.     51 

See  Judgment. 

Survival  of,  for  benefit  of  kin,  statutory xxx.   149 

To  enforce  statutory  liability  of  stockholders. xxx.     24 

To  charge  debt  of  decedent  upon  land  ;  when 

cannot  be  maintained xxxi.  198 

To  recover  damages  for  negligently  causing  death, 

survives.     Who  is  sole  beneficiary  in xxxi.  239 

To  determine  claim  to  real  property xxxii.       9 

For  causing  death.     An  action  may  be  maintained 

for  causing  the  death  of  an  intestate,  notwith- 
standing his  widow  and  next  of  kin  are  non-resident 
aliens , xxxv.   104 
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Upon  official  bond.     When  town  is  authorized  to 

bring xxxv.  Ill 

To  annul  probate.  The  award  of  costs  is  dis- 
cretionary, and  the  successful  party  to  the  action  is 
not  entitled  to  costs  as  of  right xxxv.  276 

aghon  for  a  ghatiel. 

See  Justice  of  the  Peace  ;  Pleading  ;  Replevin. 

ACmON  TO  RECOVER  REAL  FKOFEKTT. 

Grantee  of  premises  held  adversely  cannot  main- 
tain, in  name  of  remote  grantor iii.  396 

Plaintiff  in,  claiming  an  entire  lot  cannot  recover 

an  undivided  part  of  it  without  amending  his  com- 
plaint   iii.  396 

ADDITIOlf  AL  ALLOWANCE. 

Basis  of  extra,  in  action  for  causing  death. . .  .vi.  222 
What  is  sufficient  monetary  basis  for  extra  al- 
lowance   vi.     25 

See  Costs  ;  Injunction. 

But  one,  can  be  granted  to  same  action  to  pre- 
vailing party viii.  212 

Basis  on  which  computed,    in  action  in  which 

attachment  was  issued,  etc viii.  220,  note 

Basis  on  which  computed,  in  action  to  set  aside 


chattel  mortgage  for  fraud,  and  for  an   accounting. 

viii. 

—  Basis  on  which  computed,  in  action  for  causing 


death viii.  254,  note 

—  Basis  on  which  it  may  be  computed  must  exist 

and  be  shown  before  one  will  be  granted 

viii.  229,  note;  230,  note 

—  Value  of  property  on  which  computed,  in  case  in 
which  attachment  issued;    how  shown viii.  220,  tiote 

—  When  not  imposed  as  condition  of  discontinuing 
matrimonial  action viii.  224,  note 

—  Court  no  power  to  grant,  on  acceptance  of  offer 

of  judgment viii.  232,  note 
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Note  an  Additional  Allowance viii.  214 

See  Costs. 

ADDITIONAL  PAKTIE8. 

Code  provisions  for  bringing  in  additional  parties 
or  substituting  parties,  who,  pendente  lite^  have  suc- 
ceeded to  the  interest  of  the  original  party xxv.  122 

ADJOUBNED  SPECIAL  TEBM. 
See  Mandamus ;  Motion. 
ADMINISTRATION,  LETTERS  OF. 

To  whom  ancillary  letters  should  be  issued ii.  230 

When  ancillary  letters  will  be  granted ii.  226 

Limitations  in  limited,  to  be  removed  or  modified, 

by  order  of  surrogate,  on  giving  further  security,  .ii.     15 

Proper  practice  under  section  2667  of  the  Code.ii.     15 

Section  2667  of  the  Code  does  not  authorize  sur- 
rogate to  accept  less  security,  than  double  the  value 
of  the  personal  property,  exclusive  of  any  claim  con- 
nected with  right  of  action,  granted  by  special  pro- 
vision of  law,  nor  does  it  authorize  him  to  limit  the 
authority  of  the  executor  over  any  of  said  property 

except  such  claim  or  right  of  action ii.     15 

Unmarried  women  entitled  to,  in  preference  to 

married  women  of  equal  degree  of  kindred  to  de- 
ceased   .ii.  411 

A  debtor  is  not  a  person  interested  in  the  estate 

of  the  decedent  within  the  meaning  of  section  2685  of 
the  Code,  and  he  cannot  apply  for  revocation  of  letters 
testamentary iii.  122 

Proof  required  on  issuing  ancillary iv.     11 

Such  letters  not  void  nor  to  be  disregarded  in  col- 
lateral proceeding  because  proof  on  which  they  were 
granted  was  defective  or  irregular,  if  surrogate  ac- 
quired jurisdiction iv.     11 

Power  of  attorney  to  receive  such  letters  properly 

acknowledged  before  vice  consul  of  U.  S iv.     11 

When  petition  for  letters  of,  does  not  authorize 

grant  of  ancillary  but  of  principal  letters v.     50 


VOL.  XXXVI.     INDEX.  73 


ADMnnSTRATION,  LBTTEBS  O^—Continued.  pagic 

When  principal  letter  of,  cum  tesiamento  annexe, 

may  be  granted  on  will  admitted  to  probate  in  for- 
eign State V.     50 

Priority  of  right  to xix.  278 

What  bond  should  be  required  on  granting  ancil- 
lary letters  of xix.  435 

When  one  occupying  representative  capacity  not 

entitled  to  letters  of,  in  right  of  the  person  he  repre- 
sents   xix.  278 

See  Surrogate's  Court. 

When  a  Surrogate  may  issue  ancillary  letters  of 

administration  with  will  annexed xxxv.  127 

ADMIHI8TEAT0B. 

With  will  annexed;  bond  of,  not  reduced  on  con- 
sent of  legatees ;  what  security  required  from i.   164 

Temporary.     When  application  for  appointment 

of,  is  premature i.  373 

Surrogate  no  power  to  direct,  to  pay  his  counsel 

for  services ii.  162 

Per  diem  allowances  to ii.  162 

See  Action;  Administration,  Letters  of;  Con- 
tempt ;  Evidence ;  Executor  and  Administrator ;  Resi- 
dence; Security  for;  Surrogate's  Court. 

Donee  in  gift  may  recover  bank  deposit  without 

appointment  of,  when xxvii.  263 

Accounting,  retention  of  money  to  meet  disputed 

claims xxviii.     98 

Action  against,  right  to  preference xxviii.     55 

Action  brought  in  a  Surrogate's  Court  by  next  of 

kin,  to  compel  an  accounting  by  Administrator,  is 
barred  in  six  years xxviii.  233 

Costs  against.     See  Costs. 

Under  Code  Civil  Procedure,  sections  1835,  1836 

do  not  forbid  the  allowance  of  costs  on  appeal 
by  an  administrator,  or  motion  for  a  new  trial,  but 
to  refer  solely  to  costs  of  trial  preceding  judgment. 
xxix.  121 
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In  an  action  against  the  administrator  of  a  surety 

on  a  note,  held,  the  maker,  who  was  not  a  party  to 
the  action,  is  not  incompetent  to  testify  that  he  in- 
formed the  surety  that  the  note  had  been  diverted 
from  its  original  purpose  and  that  the  surety  assented, 
under  Code  Civil  Procedure,  section  829,  prohibiting 
a  witness  interested  in  the  result  of  a  suit  against  an 
administrator  from  testifying  as  to  transactions  with 
the  decedent ; xxix.  120 

Ancillary.     General  powers  of xxxii.  334 

Pledge  of  bond  belonging  to  the  estate xxxii.  334 

New  accounting  at  the  instance  of  person  not  a 

party  to  former  accounting xxxiii.  241 

ADMISSION. 

Effect  of  admitting  amount  due,  when  complaint 

alleges  fraudulent  contracting  of  debt i.  211 

OF  SERVICE. 

When  admission  of  due  and  timely  service  of  a 

paper  cures  defects  therein ix.  122 

Effect  of XV.     22 

ADVANCEMENT. 

Provisions  requiring   deduction   for,    how   con- 
strued   XXX.   155 

ADVERSE  POSSESSION. 

In  action  for  ejectment,  the  defense  of,  must  be 

pleaded ii.  175 

What  is,  of  real  property vii.  448 

Instance  of  case,  in  which  party  had  no  title  and 

was  not  in  adverse  possession vii.  448 

When  deed  void  because  ot vii.  448 

When  avoids  deed ix.  426 

Occupation  of  land  under  tax  lease  does  not  con- 
stitute  xi.  392 

When  entry  under  invalid  deed  constitutes. .  .xi.  392 

— : —  What  necessary  to  constitute,  as  against  owner 
of  fee xi.  392 
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What  does  not  constitute,  as  between  tenants  in 

common ^ xvii.     92 

What  is  not xx.  113 

See  Ejectment. 

What  constitutes ■• xxix.  258 

AFFIDAYIT. 

Of  merits,  still  necessary  before  answer;   when 
must  be  made  by  party i.  166 

In  divorce  cases,  for  order  of  publication,  what 

must  contain , i.  146 

Need  not  show  grounds  for  granting  order  to  show 

cause  in  Surrogate's  Court i.  162 

If  sworn  to  without  the  State,  must  be  accom- 
panied with  certificate  that  the  officer  taking  it  is 
authorized  to  take  acknowledgments v.  191 ,  376 

Who  authorized  to  take  without  the  State . . vi.  263,  268 

Form  of  certificate  to vi.   117,  263,  268 

Effect  of  absence  of  such  certificate  on  order  for 

service  by  publication vi.  117 

^When  absence  of,  of  no  prior  application  for  order 

of  arrest  or  warrant  of  attachment  does  not  impera- 
tively require  vacation  thereof vi.  268 

Is  a  statement  or  declaration  reduced  to  writings 

and  verified  by  an  officer  having  authority  to  admin- 
ister an  oath  or  affirmation ix.  277 

Certificate  to,  taken  without  the  State ix.  277 

When  copy  of,  may  be  used ix.  249 

Court  cannot  amend xvi.  147 

See  Attachment ;  Motion ;  Service. 

When  Court  will  strike  out  scandalous  matter  of 

its  own  motion xxiii.     53 

Taken  without  the  State ;  when  not  properly  certi- 
fied to  entitle  it  to  be  used  upon  a  motion xxv.  180 

Of   jurors  not  receivable  to   impeach    verdict. 

xxvii.  316 

Without  the  State.     Before  whom  may  be  made. 

xxvii.  289 
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Certificate  of  clerk  to,  form  and  contents  of . .  xxvii.  289 

Without  the  State,  what  must  show xxviii.     12 

Sufficiency  of,  for  subpoena xxviii.     14 

AFFIDAVIT  OF  MEBTTS. 

When  order  extending  time  to  plead  may  not  be 
disregarded  for  want  of xiv.       1 

When  must  be  served  to  render  extension  of  time 

to  plead  effectual xviii.   193 

AFFIBM— AFFIBMAHYE. 

Meaning  of iii.  263 

See  Pleadings,  Answer, 

AQENCT. 

Is  a. fiduciary  capacity  relation,  and  property  re- 
ceived by  an  agent  is  received  in  a  fiduciary  capac- 
ity, and  if  it  is  turned  into  money,  that  also  is 
received  in  a  fiduciary  capacity xxii.   126 

When  general  agent  cannot  delegate  authority  or 

appoint  another  general  agent iv.  398 

AQEirr. 

Acting  in  fiduciary  capacity  not  liable  in  tort  for 
mere  acts  of  omission v.       1 

When  person  not  general  agent x.  107 

See  Action ;  Principal  and  Agent. 

AGREEMBNT. 

By  party,  since  deceased,  that  another  should 
have,  and  be  entitled  to  all  his  property,  may  be  en- 
forced in  equity xxxiii.  283 

When  not  void  for  uncertainty xxxiii.  283 

ALIENS. 

May  take  real  property  as  heir,  subject  to  being 
defeated  by  the  State xi.  295 

See  Escheat;  Partitions. 

Inherit  the  same  interest  in  real  estate  as  citizens, 

subject  to  be  defeated  by  the  State vi.  326 

AUMONY. 

Ceases  on  death  of  person  ordered  to  pay v.     34 
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Not  granted  after  decree  of  separation,  although 

provision  may  then  be  made  for  support,   etc.,   of 
children v.   184 

Instance  case  in  which  alimony  granted  wife  in 

action  for  separation  was  held  excessive xvii.  297 

May  be  granted  wife  in  action  by  husband  to 

annul  marriage iv.  321 

Not  granted  in  action  by  wife  to  annul  marriage. 

XV.  308 

When  cannot  be  seized  to  satisfy  wife's  debt.  .xxi.     76 

Nature  of xxi.     76 

Is  not  assignable xxi.     76 

See  Attorney's  Lien;  Contempt;  Costs;  Divorce; 

Husband  and  Wife;  Separation. 

Power  of  Court  to  grant,  in  condemnation  pro- 
ceedings taken  under  special  statute xxiv.   117 

In  an  action  brought  by  the  husband  to  procure 

annulment  of  the  marriage,  the  wife  is  entitled  to 
alimony ^«^«/^  Hie,  and  to  counsel  fees xxix.  227 

Commitment  for  non-payment  of xxx.     55 

Effect  of  Bankruptcy  Act  upon xxx.     95 

Modification  of.     Attempt  to  show  misconduct  of 

w^ife  prior  to  decree  of  divorce xxxiv.     76 

Pendente  lite.     Error   to  deny   application   and 

remit  plaintiff  to  remedy  under  criminal  proceedings. 
xxxiv.   186 

Affidavits  on  motion  for xxxv.     65 

When  the  Court  has   no  power  to    grant,    to 

plaintiff xxxv.   168 

ALLOTHSirr  OF  ESTATE. 

Action  by  cestui  que  trust,  to  compel  completion 

of xxix.   102 

Allowance  to  widow  and  children,  construction  of 

statute  providing  for xxv.  121,  79 

AMEHDMEirr. 

What  defects  are  capable  of ;  when  papers  may  be 
filed  mine  pro  tunc i.   133,  149 
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Of  summons  and  judgment  roll i.   133,  134 

The  mere  allowance  of  an  amendment  without  an 

actual  amendment,  is  insufficient  to  cure  any  defect. 

viii.     99 

Court  liberal  in  sustaining viii.     60 

Provisions  of  Code  of  Civil  Procedure  relating  to 

amendments  in  Courts  of  Record  apply   to   Surro- 
gates' Courts xiii.   171 

Court  should  disregard  error  or  defect   in   pro- 
ceedings not  affecting  substantial  rights xiii.  171 

Test  of  the  propriety  of  an  amendment  of  pro- 
ceedings, etc. ,  stated xiii.   171 

Effect  of  order  extending  time  to  plead,  after  such 

time  has  expired xiii.  152 

When  title  to  action  may  be  amended  by  sub- 


stituting   name     of     president     of     unincorporated 
association  in  place  of  its  name xiv.   126 

When  defects  in  undertaking  on  appeal  may  be 

amended  nunc  pro  tunc xiv.  307 

Notice  attached  to  summons  stating  amount  judg- 
ment will  be  taken  for  in  case  of  default,  when  and 
how  amended xv.  320 

—  When  clerical  error  disregarded xv.  347 

^—  Statement  for  confession   of  judgment  may   be 

amended  on  motion xvii.       8 

—  When  such  amendment  may  be  made xvii.       8 

—  When  ajid  how  execution  on  confessed  judgment 
amended xvii.  1,  8 

—  Wheu  title  of  action  properly  amended  by  striking 
out  name  of  person  deceased  before  commencement 
of  action  and  adding  initial  letter  of  middle  name  of 
person  claiming  to  be  a  party xviii.   141 

—  When  court  may  amend  note  of  issue  7i7mcpro  tunc 


by  changing  date  of  issue xviii.  336 

—  Where  order  in  form  by  Court,  should  be  judge's 
order,  it  may  be  amended  so  as  to  make  it  in  form  a 
judge's  order xviii.  332 
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When  time  to  make,  not  doubled  by  service  of   • 

pleading  by  mail xix.     40 

Summons  cannot  be  amended  by  correcting  name 

of  defendant  where  it  is  not  designated  therein  as 
fictitious  and  the  defendant  does  not  appear  . . .  .xix.     43 

When    summons     and     complaint    cannot    be 

amended  in  action  of  ejectment  by  bringing  in  new 
party  plaintiff xix.     46 

When  new  notice  of  trial  must  be  served   after 

amendment  of  pleading xix.  41,  452 

Of  pleading  in  Justice*s  Court  on  appeal xix.  Ill 

What   defects   in   mandate   may    be    cured    by 

amendment xxii.  105 

See  Affidavit;    Appeal;    Arrest;    City   Court  of 

N.  Y.;  Complaint;  Corporation;  Court  of  Common 
Pleas;  District  Courts  in  the  City  of  New  York; 
Divorce;  Examination  of  Party  before. Trial;  Judg- 
ment; Mandamus;  Misnomer;  Name;  Offer  of 
Judgment;  Pleading;  Receiver;  Replevin;  Sum- 
mons; Verdict. 

Of  summons  and  complaint  may  be  allowed  where 

an  unincorporated  association  has,  through  mistake, 
been  sued  as  a  domestic  corporation xxiv.  175 

The  Court  may  change  the  name  of  a  defendant 

in  an  action,  who  has  been  improperly  named;  pro- 
vided that  the  defendant  so  substituted  be  the  same 
and  not  a  new  individual xxiv.  175 

See  Complaint xxiv. 

Of  decree,  see  Surrogate xxxii. 

The  court  has  power  to  correct  by  amendment,  a 

misdescription  or  a  mistake xxxiii.   122 

When  necessary  in  foreclosure  of  mortgage.. xxx.       8 

ANCILLAET  LETTEB8  TE8TAHEETAKY. 

Upon  what  record  they  will  be  issued;  jurisdiction 

of  New  York  Surrogate xxxi.       1 

ANIMAL. 

Instance  of  action  to  recover  damages  for  injuries 
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inflicted  by  dog,  in  which  evidence  of  owner's  knowl- 
edge of  his  vicious  propensities  was  sufficient .  .xvii.  352 

Instance  of  case  in  which  viciousness  of  dog  did 

not  sufficiently  appear  to  sustain  recovery  of  damages 

for  being  bitten  by  him xv.  145 

ANSWEK. 

Set-ojff  in,  must  be  alleged  to  belong  to  defendant. 
i.  215 

See  Pleadings,  Answer ;  Summary  Proceedings. 

The  answer  need  not  be  complete  in  itself  as  a 

statement  of  the  issues  raised,  without  reference  to 
any  other  pleading xxiv.  334 

It  must,  however,  be  sufficiently  definite  and  cer- 
tain to  enable  plaintiff  to  know  which  allegations  in 
the  complaint  are  denied  absolutely  and  which  upon 
information  and  belief xxiv.  334 

A  partial  defense  must  be  pleaded  as  such.  .xxiv.  345 

When  regarded  as  frivolous xxviii.     49 

In  action  for  libel,  an  answer  which  sets  up  facts 

to  disprove  malice,  is  sufficient xxviii.  239 

Frivolous  and  sham.  A  denial,  in  the  form  pre- 
scribed by  the  Code  of  a  material  allegation  in  the 
complaint,   cannot  be   stricken  out   as   sham    and 

^  frivolous xxviii.  253 

In  slander,  verification  by  attorney  on  informa- 
tion, will  not  be  stricken  out  as  sham xxix.     48 

Inconsistent.      Defendant  is  entitled  to  set  up  as 

many  defenses  as  he  has,  although  these  defenses  may 

be  inconsistent  with  each  other xxix.  42,  47« 

Where  a  defendant  sets  up  two  or  more  defenses 

in  his  answer,  which  are  inconsistent,  and  the  trial 
Court  compels  him  to  elect  upon  which  he  will  make 
his  defense,  such  compulsory  election  is  reversible, 
error xxix.     42 

On  such  ruling  it  is  the  duty  of  counsel ,  after  excep  - 

tion,  to  receive  the  ruling  as  the  law  of  the  case  for 
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the  purposes  of  the  trial,  and  try  the  css^  on  the  lines 
indicated  by  the  Court, xxix.     42 

Of  co-defendant,  asking  afl&rmative  relief.    The 

power  on  motion  by  one  defendant  to  strike  out 
affirmative  allegations  and  prayers  for  relief  from  the 
answer  of  a  co-defendant xxix.     22 

The  only  relief  in  advance  of  trial  available  to  a 

defendant  to  eliminate  irrelevant  matter  from  the  an- 
swer of  a  co-defendant  is  by  motion,  no  demurrer 
between  the  defendants  being  allowed xxix.     22 

^Sham.     Answer  iu  slander,  verified  by  attorney  on 

information,  not  stricken  out  as xxix.    48 

Striking  out-    An  amended  answer  which  contains 

a  denial  of  the  making  of  the  contract  set  forth  in  the 
complaint,  and  also  an  allegation  that  the  defendants 
were  induced  to  make  the  contract  by  false  and  fraud- 
ulent representations  of  the  plaintifiF,  contains  in- 
consistent defenses,  and  an  order  permitting  the  ser- 
vice of  such  an  answer  should  be  amended  so  as  to 
provide  for  the  striking  out  of  the  general  denial,  xxix.  47» 

Service  by  attorney  other  thjan  one  procuring  ex- 
tension of  time  to  answer xxix.     99 

Motion  to  make  answer  more  definite  and  certain. 

Counter-claim,  if  not  specially  pleaded,  not  fatal 
thereto xxxiv.  193 

AHTE-KUFTIAL  AOBEEMEHT. 

Distinguished  from  provision  in  will  for  advance- 
ment   XXX.  155 

APPEAL. 

The  rule  applicable  to  the  granting  of  new  trials 
in  common-law  actions  not  changed  by  section  1003. 
ii.     28 

May  be  taken  from  Marine  Court  to  Court  of 

Common  Pleas  in  summary  proceedings ii.     23 

Reducing  judgment  on ii.       1 

Deposit  in  lieu  of   undertaking  on     cannot  be 

changed  or  withdrawn ii.     36 
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Lies  from  judgment  of  District  Court  taken  by 

default ii.  319 

Right  of,  is  not  abridged  by  grant  of  power  to 

District  Courts  to  open  defaults ii.  319 

Judgment  regularly  entered  on  order  dismissing 

complaint  not  appealable ii.  358 

Lies  from  order   made   in   proceeding   of   Civil 

Court  to  punish  a  criminal  contempt  originating  in 
disobedience  of  an  order  of  such  Court  made  in  a  civil 
proceeding ii.  379 

In  whose  name  taken ii.  194 

General  Term  has  power  to  amend  notice  of . .  .ii.  194 

Order  denying  application  for  writ  of  prohibition 

is  not  appealable  to  Court  of  Appeals ii.  180 

N.  Y.  Court  of  Common  Pleas  cannot  reverse 

judgment  of  Marine  Court  on,  because  of  compromise 
verdict ii.  424 

Amendments  never  allowed  on,  to  reverse  judg- 
ment  ii.  424 

One  who  receives  the  benefit  of  an  order  by  com- 
plying with  a  condition  in  it  cannot  afterwards 
appeal  from  that  part  of  the  order  imposing  the 
condition iii.   109 

What  notice  of  the  entry  of  an  order  is  sufficient 

to  limit  the  time  to  api>eal iii.  303 

Review  of  discretionary  order  on iv.  302 

Order  overruling  demurrer  as  frivolous,  not  ap- 
pealable   iv.  270 

From  decree  of  the  Surrogate,  when  does  not  stay 

its  execution iv.   284 

When  General  Term  should  not,  because  of  a  de- 
fect in  the  answer,  aflSrm  a  judgment  dismissing  the 
complaint  which  was  rendered  after  trial  and  on  the 
whole  case iv.       4 

What  undertakings  will  stay  execution  of  judg- 
ment of  foreclosure  and  sale  pending  appeal  there- 
from   iv.  334 
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When  Appellate  Court  may  look  beyond  order  to 

ascertain  grounds  of  decision v.  267 

Does  not  lie  from  order  overruling  demurrer  before 

entry  of  judgment v.     76 

When  the  Court  of  Appeals  may  be  with- 
drawn   V.  233 

What  matters  reviewed  in  Court  of  Appeals  on, 

from  Surrogate's  Court v.  340 

Case  on  appeal  from  Surrogate's  decree v.  436 

Undertaking  on,  from  Justice's  Court  must  be 

proved,  and  the  sureties  must  also  justify  if  ex- 
cepted to V.     81 

When  apx>ellant  allowed  to  give  new  undertaking. 

V.     81 

Award  of  arbitrators,  how  reviewed v.  279 

Case  not  necessary  and  cannot  properly  be  pre- 
pared or  served  in  proceeding  to  review  award  of 
arbitrators  or  on  appeal  from  orders  made  therein. v.  279 

From  final  judgment  overruling  demurrer  brings 

up  order  overruling  demurrer  for  review vi.  121 

Power  to  amend  complaint  on vi.  158 

When  judgment  not  reversed  where  its  correct- 
ness depends  on  credibility  of  witnesses vi.  158 

Reducing  judgment  on vi.  158 

When  both  parties  request  the  direction  of  a  ver- 
dict there  is  no  question  of  fact  to  be  reviewed  by 

the  Appellate  Court vi.  226 

What  brought  up  for  review  by  appeal  from  order 

denying  resettlement vi.     74 

Report  of  commissioners  in  proceedings  to  acquire 

land  for  railroad  purposes,  how  corrected vi.  302 

To  Court  of  Appeals,  when   not  dismissed   for 

want  of  prosecution vii.  132 

How  taken  from  affirmance  of  judgment  of  N.  Y. 

City  Court  by  Court  of  Common  Pleas vii.  248 

Amount  in  controversy,  how  determined  on,  to 

Court  of  Appeals vii.  391 
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Order  reversing    surrogate's    decree    removing 

executor  for  misconduct,  is  appealable  to  Court  of 

Appeals vii.  258 

Effect  of  reversal  of  judgment  on  order  amending 

bill  of  particulars vii.  282 

Effect  of  failure  of  case  to  show  that  it  contains 

all  the  evidence vii.  195 

When  exception  to  finding  of  fact  by  Court  or 

referee  unavailing vii.  195 

Effect  of  exception  to  refusal  to  find vii.  195 

When  Court  will  not  look  into  opinion  to  ascertain 

what  was  decided vii.  202 

Judgment  entered  on  direction  of  Court  on  trial 

of  issue  of  fact  cannot  be  reviewed  unless  decision  is 
signed  and  filed vii.  202 

When  judgment  not  reviewed  on  facts vii.  188 

Motion  for  new  trial  necessary  to  authorize  Court 

to  review  case  on  the  merits  on  trial  by  jury.  .vii.  190,  rtoie 

When,  cannot  be  taken  by  one  not  a  party,  .viii.  272 

Who  is  person  aggrieved viii.  272 

Substitution  of  person  interested,  when  not  or- 
dered on viii.   272 

Refusal  of   N.  Y.  City  Court  to'  hear  motion  to 

vacate  order  of  arrest  on  the  merits,  on  ground  that 
cause  of  action  and  arrest  were  identical,  affects  a 
substantial  right,  and  the  order  is  appealable  to  N.  Y. 
Court  of  Common  Pleas viii.  283 

Jurisdiction  of  Court  of  Appeals  in  action  for  less 

than  $500,  in  which  counter-claim  for  more  than  that 
sum  is  interposed viii.  329 

Power  of  Court  to  extend  time  of,  and  to  supply 

defects  in  proceedings  necessary  to  perfect viii.     87 

Extension  of  time  to  make  case  not  waiver  of 

right  to  insist  that  an  appeal  has  not  been  taken. 
viii.     87 

When  acceptance  of  fruits  of  judgment  is    not 

waiver  of  right  to  appeal viii.     94" 
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Papers,  where  appeal  taken  from  Justice's  Court 


to  County  Court,  should  be  entitled  in  the  latter 
Court viii.     94 

—  Facts  necessary  to  be  shown  on  appeal  from 
judgment  of  justice  of  the  peace,  taken  by  default. 

viii.   180 

—  Error  in  title  may  be  disregarded viii.     94 

—  Meaning  of  ** mesne  profits"  in  remittitur,  direct- 
ing restitution  of  real  property  sold  under  judgment 
reversed  on  appeal  by  Court  of  Appeals,  and  order- 
ing that  the  mesne  profits  of  such  real  property  be 
ascertained,  etc viii.  363 

—  In  such  case,  damages  for  waste  may  be  recovered 

in  proceedings  for  restitution viii.  363 

—  When  new  trial  should  be  ordered  on,  and  not  a 
modification  of  the  judgment viii.       1 

—  Appeal  from  surrogate's  decree  removing  ex- 
ecutors ;  how  perfected viii.  349 

—  Operation  of  such  decree  cannot  be  stayed  pending 
appeal viii.  349 

—  Attorney  and  counselor  may  be  surety  on  under- 
taking on,  if  he  has  abandoned  practice  of  law,  and 
engaged  in  another  occupation viii.  420 

—  An  Appellate  Court  requires  jurisdiction  to 
determine  an  appeal,  notwithstanding  the  Court  below 
had  no  jurisdiction  of  the  subject-matter viii.     99 

—  Return  on  appeal  from  Surrogate's  Court viii.  414 

—  Lies  to  General  Term  from  interlocutory  judgment 


sustaining  or  overruling  a  demurrer  with  leave  to 

plead  over  on  terms ix.  214 

—  Pinal  judgment  falls  with  interlocutory  judgment 

reversed  on  appeal ix.  214 

Appeal  from  final  judgment  pending  appeal  from 


interlocutory  judgment  when  not  proper  practice. .  ix.  2 14 
—  Court  has  not  power  to  amend  notice  of  appeal 
from  final  judgment  by  inserting  therein  a  specifi- 
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cation  that  it  is  intended  on  such  appeal  to  review  an 
interlocutory  judgment ix.  122 

Order  denying  motion  to  send  back  a  commission 

for  fuller  execution  cannot  be  reviewed  on  appeal 
from  final  judgment ix.  351 

When  assumed  to  have  been  decided  on  questions 

of  law ix.   197 

When  Court  of  Common  Pleas  will  review  order 

•  denying  motion  to  vacate  order  of  arrest  on  appeal 
from  N.  Y.  City  Court ix.  222 

Where  case  on,  does  not  contain  evidence,  the 

rights  of  the  parties  will  be  determined  on  the  facts 
found  to  have  been  proven ix.  149 

Case  on,  must  be  certified ix.  431 

When  surety  company  sufficient  surety  on  under- 
taking on ix.     444,  444,  note 

Intermediate  order  cannot  be  reviewed  on  appeal 

from  interlocutory  judgment x.  107 

On  appeal  from  interlocutory  judgment,   where 

case  contains  all  the  evidence  taken,  it  is  to  be  re- 
viewed by  the  General  Term,  and  the  evidence 
examined  as  though  originally  presented  to  that 
Court X.  107 

Order  of  reference  does  not  necessarily  affect  final 

judgment  and  cannot  be  reviewed  on  appeal  there- 
from  X.   107 

In  equitable  actions  exceptions  to  evidence  are  not 

required  on  appeal  if  the  Court  is  of  the  opinion  that 

no  injustice  has  been  done x.  107 

Instance  of  an  action  to  dissolve  a  copartnership 

in  which  the  General  Term  would  not  disturb  the 
finding  of  the  referee  as  to  copartnership x.  107 

When  finding  of  referee  not  disturbed  by  General 

Term  on  appeal x.  107 

When  Court  loses  jurisdiction  of  case  brought 

Into  it  from  another  Court  by  appeal x.   181 

What  case  on,  should  contain x.  240 
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Power  of  referee  in  settling x.  240 

Party  to  an  action  may  take  an  appeal  from  a 

judgment  therein,  by  an  attorney  who  was  not  his 
attorney  in  the  action  without  substitution x.     27 

Cannot  be  taken  direct   from    New   York  City 

Court  to  Court  of  Appeals xi.     67 

Mode  of  reviewing  orders  in  supplementary  pro- 
ceedings and  the  practice  relating  thereto  are  the 
same  as  if  the  orders  had  been  made  in  an  ordin- 
ary action xi.  416 

A  party  who  avails  himself  of  provisions  in  his 

favor  contained  in  an  order,  thereby  waives  the  right 
to  appeal  from  other  provisions  therein  which  are 
adverse  to  him xi.  418 

Instance  of  a  case  in  which  conditional  accept- 
ance of  a  favor  granted  by  an  order  was  held  to  be  a 
waiver  of  the  right  to  appeal  therefrom xi.  418 

When  order  denying  motion  to  resettle  order  not 

reviewed  on  appeal xi.  354 

Provisions  inserted  in  order  by  consent  not  re- 
viewable on  appeal xi.  354 

Undertaking  absolutely  essential  to  perfect  appeal 

from  surrogate's  decree  revoking  letters  testamentary 
and  removing  a  testamentary  trustee  from  office  and 
requiring  a  testamentary  trustee  to  pay  or  deposit 
money - xi.  338 

Time  to  make  and  serve  case  on  appeal  should 

not  be  granted  after  time  to  appeal  has  expired, 
where  appeal  has  not  been  perfected xi.  338 

Incompetent  evidence  which  in  no  manner  affects 

the  result  of  an  action  is  not  ground  for  revers- 
ing the  judgment , xi.  433 

Appeals  from  orders  are  for  the  purpose  of  deter- 
mining the  amount  of  costs  regarded  merely  as 
motions xi.  416 

Where  an  order  to  show  cause  why  an  order  of 

arrest  should  not  be  vacated  did  not  specify  the  de- 
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fects  for  which  it  was  sought  to  be  vacated ,  but  it 
did  not  appear  that  any  objection  was  taken,  on  this 
account  on  the  hearing  of  the  motion »  it  will  be  pre- 
sumed that  the  motion  was  heard  and  disposed  of 
without  reference  to  the  omissions  in  the  order  to 
show  <:ause xi.  433 

Objection  to  testimony  after  it  is  given  may  pos- 
sibly be  treated  as  a  motion  to  strike  it  out xi.  423 

Where  a  question  was  properly  framed  and  called 

for  no  questionable  proof,  if  any  is  proffered  under 
it,  the  defendant's  duty  is  to  object  specifically  and 
move  to  strike  out  so  much  of  the  answer  as  exceed- 
ed the  legitimate  scope  of  the  inquiry xi.  423 

Order  denying  motion  to  cancel  Its  pendens,  when 

not  disturbed  on  appeal xi.  104 

Lies  from  City  Court  of  New  York  to  New  York 

Court  of  Conmion  Pleas,  from  order  determining 
motion  to  set  off  judgments xii.     89 

When  exceptions  ordered  to  be  heard  in  first  in- 
stance at  General  Term,  appeal  does  not  lie  from 
order  overruling  exceptions  and  directing  the  entry 
of  judgment,  but  simply  from  the  judgment  there- 
upon entered xii.     75 

Not  necessary  to  specify  order*  for  judgment  as 

order  to  be  reviewed  in  notice  of  appeal xii.     75 

Order  of  New  York  City  Court  denying  motion 

to  exonerate  bail  is  discretionary,  and  not  appealable 

to  the  Court  of  Common  Pleas xii.     53 

Cannot  be  taken  to  Court  of  Appeals  from  order 

of  New  York  Court  of  Common  Pleas,  dismissing 
appeal  from  New  York  City  Court,  without  leave. 
xii.     53 

//  seems,  that  an  appeal  from  a  determination  in 

proceedings  for  the  distribution  of  surplus  moneys 
may  be  taken  by  any  party  thereto xii.   139 

When  order  requiring  debtor  to  answer  questions 

on  examination  in  supplementary  proceedings   not 
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appealable xii.   168 

Cannot  be  taken  from  order  until  after  its  entry 

by  the  clerk ;  and  objection  that  it  is  taken  before 
such  entry  is  not  one  of  form,  but  of  substance,  .xii.  323 

Cannot  be  taken  to  Court  of  Appeals  from  judg- 
ment of  New  York  Court  of  Common  Pleas,  affirming 
judgment  of  City  Court  without  permission xii.  379 

What  reviewed  on,  in  absence  of  order  denying  a 

motion  for  new  trial  on  the  minutes  or  on  a  new 
case xii.  323 

Judgment  of  Justice's  Court  will  be  reversed  on 

appeal  for  error  in  failing  to  require  sureties  in  re- 
plevin to  justify xii.     99 

In  action  tried  before  the  court  without  a  jury, 

judgment  not  reversed  unless  findings  clearly  against 
the  weight  of  evidence xii.  152 

Verdict  when  not  set  aside  as  against  the  weight 

of  evidence  on  appeal xii.  301 

When  service  of  notice  of  entry  on  judgment  of 

affirmance  not  necessary  before  bringing  action 
against  the  appellant's  sureties  on  the  undertaking 
on  appeal xii.  379 

An  exception  to  evidence  given  to  sustain  a  de- 
fense will  be  disregarded  on  appeal,  where  it  appears 
that  the  defendant  should  succeed  irrespective  of 
such  defense xii.  267 

Husband  cannot  be  surety  for  wife  on  appeal. xii.   177 

When  court  improperly  refuses  to  discharge  im- 
prisoned debtor  on  ground  that  execution  was  not 
issued  in  time  the  remedy  is  by  appeal  and  not  by 
habeas  corpus xiii.  209 

■  Does  not  lie  from  order  sustaining  demurrer  to 
complaint xiii.  359 

Time  to,  how  computed  in  Courts  not  of  rec- 
ord   xiii.   147 

'—  When  Sunday  excluded xiii.  147 
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Findings  of  jury  on   disputed    facts    not    dis- 
turbed  xiii.  361 

When  judgment  reversed   on,    for    refusal    to 

postpone  trial xiii.  227 

On  appeal  from  taxation  of  sheriff's  fees  the  party 

taking  the  appeal  is  concluded  as  to  items  to  which 

he  did  not  object  on  the  taxation xiii.  202 

The  granting  of  a  stay  and  the  security  tp  be  given 

as  a  condition  thereof  pending  an  appeal  from  an 
interlocutory  judgment  is  in  the  discretion  of  the 
Court xiii.  220 

Where  a  client  has  settled   an   action  and  his 


opponent  thereafter  moves  to  discontinue,  and  his 
attorneys  oppose  on  the  ground  that  they  have  a  lien 
upon  the  cause  of  action  for  their  fees,  an  appeal 
from  an  order  granting  such  motion  should  not  be 
taken  in  the  name  of  the  client xiii.     32 

—  From  Justice's  Court — When  properly  taken  from 
judgmenfof  Justice's  Court xiii.  246 

—  May  be  taken  from  determination  of  justice  of 
District  Court,  refusing  to  sign  order  removing  case 
therein  to  Court  of  Common  Pleas xiii.  134 

—  Appeal  to  County  Court  from  Justice's  Court 
should  not  be  dismissed  because  a  new  trial  im- 
properly granted xiii.     92 

—  A  demand  in  a  notice  of  appeal  from  a  Justice's 
Court  for  a  new  trial  does  not  alone  secure  that 
remedy xiii.     92 

—  When  County  Court  vested  with  jurisdiction  of 
appeal  from  Justice's  Court xiii.     92 

—  When  new  trial  on  appeal  from  Justice's  Court 
to  a  County  Court  denied,  although  counter-claim 
exceeded  $50 xiii.     92 

—  From  Justice's  Court  must  be  taken  within  twenty 
days  after  entry  of  judgment  in  justice's  docket  ex- 
cluding the  day  of  entry,  and  t;he  last  day,  where  it 

is  Sunday xiii.  147 
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From  judgment  is  not  a  new  action,  but  is  a  new 

proceeding  in  an  action  after  its  determination, 
distinct  from  that  resulting  in  recovery  of  judgment. 

xiv.  172 

Whether  final  judgment  entered  after  faihire  to 

answer  over  as  permitted  by  an  interlocutory  judg- 
ment is  a  judgment  by  default,  and,  therefore,  an 
appeal  does  not  lie  therefrom,  qucere  ? xiv.  176 

Right  to  appeal  from  order  denying  motion  to  set 

aside  judgment  as  irregular,  not  waived  by  appealing 
from  the  judgment xiv.   176 

When  right  to,  not  waived  by  accepting  costs. 

xiv.  187 

Order  of  Supreme  Court  granting  or  refusing  leave 

to  serve  supplemental  complaint  is  not  reviewable  in 
Court  of  Appeals xiv.  187 

Where  order  of  General  Term  does  not  indicate 


any  doubt  on  the  part  of  the  Court  as  to  its  power, 
or  any  misconception  in  its  exercise,  the  Court  of 
Appeals  will  not  review  it  where  the  question  deter- 
mined is  one  of  discretion  only xiv.  187 

Exercise  of  discretion  in  determining  motion  for 

bill  of  particulars  is  reviewable  by  General  Term. 

xiv.     99 

Instance  of  notice  of  entry  of  judgment  held  suf- 
ficient to  limit  time  to  appeal xiv.  360 

—  Notice  of  appeal  from  judgment  and  from  order 
denying  motion  for  new  trial,  served  after  time  to 
appeal  from  judgment  has  expired,  but  before  the 
expiration  of  the  time  to  appeal  from  the  order,  is 
good  as  to  the  order,  although  ineffectual  as  to  the 
judgment;  and  proceedings  are  properly  stayed 
pending  such  appeal xiv.  360 

—  Where  a  copy  of  an  undertaking  was  duly  served 
with  the  notice  of  appeal  and  returned  on  the  ground 
that  it  was  not  served  in  time,  and  the  creditor  threat- 
ened to   enforce  the  judgment,   plaintiff    properly 
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applied  for  and  the  Court  properly  granted  an  order 

staying  proceedings  pending  the  appeal xiv.  360 

Proceedings  under  order  granting  new  trial  are 

not  stayed  by  taking  and  perfecting  of,  to  Court  of 
Appeals xiv.  415 

Stay  in  such  a  case  must  be  obtained  by  special 

order  and  by  complying  with  such  conditions  as  the 
order  prescribes xiv.  415 

I Where  notice  of  appeal  was  duly  filed,  but  service 

thereof  was,  through  error  as  to  proper  mode  of 
service,  defective,  the  Court  may  properly  permit 
service  upon  respondent's  attorney  after  time  has 
expired xiv.  290 

Undertaking  on  appeal  with  two  sui;eties  need  not 

be  approved  before  filing,  but  when  excepted  to 
sureties  must  justify,  and  allowance  of  justice  in- 
dorsed thereon xiv.  307 

Where  surety  company  is  surety  on  undertaking 

on  appeal,  it  must  be  approved  by  a  justice  of  the 
Court  from  which  the  appeal  is  taken  before  it  is 
filed  or  served xiv.  307 

When  defects  in  undertaking  on  appeal  may  and 

should  be  cured  nunc  pro  tunc xiv.  307 

When  jurisdiction  in  caseof  appeal  attaches.. xiv.  307 

Time  for  justification  of  sureties  on  undertaking 

on  appeal,  or  for  giving  new  undertaking,  may  be 
extended  by  ex  parte  order xiv.  307 

When  objection  to  undertaking  on  appeal  waived. 

xiv.  307 

When  district  attorney  may  appeal   from   order 

made  on  return  of  habeas  corpus  directing  discharge 

of  prisoner xiv.  241 

Power  of  Appellate  Court  to  remand  prisoner  and 

remit  case  to  Court  below  for  re -sentence  on  reversal 

of  judgment xiv.  241 

Where  judgment  or  prder  of  New  York  City  Court 

is  affirmed  by  Court  of  Common  Picas,  the  papers 
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should  be  remitted  to  the  City  Court  and  judgment 
cannot  be  entered  in  Court  of  Common  Pleas... xi v.  318 

Practice  on   appeal  to   Court  of  Appeals   from 

affirmance  by  Court  of  Common  Pleas  of  judgment 

of  New  York  City  Court,  stated xiv.  318 

' Right  not  urged  on   hearing   below   cannot  be 

effectually  urged  on  appeal. xiv.  320 

■         Upon  appeal  from  referee's   report  the   General 

Term  cannot  examine  the  evidence  for  the  purpose 

of  making  new  findings xiv.  332 

-  Proper  practice  to  secure  review  of  referee's  re- 
port  xiv.  332 

Order  adjusting  costs  will  be  affirmed  on,  where 

it  does  not  appear  what  items  of  costs  were  allowed 
and  what  were  objected  to xiv.  399 

Where  order   limiting  examination   before   trial 

reviewable  on  appeal  to  Court  of  Appeals xiv.     79 

-—  The  regularity  of  the  issuance  and  return  of  an 
execution  cannot  be  questioned  on  appeal  to  the 
Court  of  Appeals  from  a  judgment  in  a  creditor's 
action  where  the  point  was  not  taken  at  trial  term . .  xiv.   146 

Instance  of  a  case  in  which  an  estoppel  claimed 

on  appeal  to  the  Court  of  Appeals  but  not  set  up  in 
the  answer,  as  to  which  there  was  no  finding  or 
request  to  find,  or  exceptions,  but  there  was  some 
contradictory  evidence,  was  held  not  to  be  a  ground 

for  reversal xiv.  146 

Defined xv.  115 

When  Court  of  Appeals  has  no   jurisdiction   in 

action  in  nature  of  gzio  warranto xv.  400 

Jurisdiction  of  County  Court,   of   appeals   from 

Justice's  Court,  only  such  as  provided  by  statute.xv.  431 
Cannot  be  taken  by  foreign  executor  of  deceased 

party  unless  substituted  as  a  party xv.     68 

Within  what  time  appeal   to   Court  of   Appeals 

from  judgment  may  be  taken xv.     49 
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When  objection  that  notice  of  appeal  was  served 

too  late,  not  waived xv.     49 

What  service  of  notice  of  entry  of  judgment  suf- 
ficient to  limit  time  to  appeal xv.     22 

When  deposit  of  check  required  by  judgment  to 

be  made  and  delivered  to  plaintiff,  does  not   stay 
proceedings xv.     42 

When  granting  of  stay  discretionary xv.     42 

Stay  pending,  from  order  vacating  attachment, 

by  whom  not  granted xv.  321 

Order  that  pleading  be  made  more  definite  and 

certain,  when  appealable xv.  •193 

When  referee's  findings  cannot  be  disturbed  on. 

XV.  354 

Fact  that  judgment  received  in  evidence  has  been 

reversed  cannot  be  taken  advantage  of  on  appeal ;  the 
remedy  is  by  motion  for  new  trial xv.  354 

Appeal  from  judgment  does  not  suspend  its  oper- 
ation as  an  estoppel xv.  354 

Review  of  evidence  on  appeal  not  had  unless  it 

appears  that  case  contains  all  material  evidence.. xv. 
160,  162 

When  new  trial  properly  granted  on  ground  that 

verdict  is  contrary  to  evidence xv.     69 

When  finding  of  referee  conclusi\e  upon xv.  119 

What  questions  reviewed  on  appeal  from  referee's 

report,  and  from  order  confirming  it xv.   119 

When  order  refusing  to  strike  out  irrelevant  and 

redundant  matter  from  pleading  not  reversed. . .  .xv.     72 

Court  of  Appeals  will  not  review  discretionary 

order  permitting  amendment  of  pleading xv.     62 

What  reviewed  on   appeal   from   re -taxation   of 

costs XV.   126 

When  judgment  reversed  because  verdict  rendered 

on  false  ground. xv.  131 

What  inquired  into  by  Court  of  Appeals,  on  ap- 
peal from  judgment  entered  on  referee's  report,  .xv.  354 
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Supreme  Court  will  not  review  exercise  of  dis- 
cretion by  County  Court xv.  436 

When  appeal  to   County   Court   from  Justice's 

Court  cannot  be  dismissed  but  judgment  should  be 
either  affirmed  or  reversed xv.  431 

When  judgment  of  reversal  ordered  upon  stipu- 
lation on  appeal  from  Justice's  Court  notwithstand- 
ing irregularity  in  entitling  stipulation xv.  431 

Lies   from   orders    affecting    substantial    rights 

made  by  County  Court  or  county  judge  in  action 
brought  in  or  taken  by  appeal  to  County  Court,  .xvi.    56 

Lies  from  order  of  County  Court  made  in  supple- 
mentary proceedings  brought  upon  judgment  of 
Justice's  Court  which  has  become  judgment  of 
County  Court  by  filing  of  transcript xvi.     56 

Does   not  lie   in   any  case  to    Supreme    Court 

General  Term,  from  judgment  taken  by  default. xvi.  117 

Lies  from  final  order  made  upon  return   of   a 

writ  of  habeas  corpus xvi.   126 

-  —  Ordinarily,  no  appeal  lies  to  Court  of  Appeals 
from  order  dissolving  injunction,  but  when  that  is 
done  on  the  ground  that  the  action  cannot  be 
maintained,  a  question  reviewable  by  the  Court  of 
Appeals  is  raised xvi.  198 

' Lies  to  Court  of  Appeals  from  order  of  General 

Term  Supreme  Court  affirming  surrogate's  decree. 
xvi.  191 

Does  not  lie  from  surrogate's   order    denying 

motion  to  dismiss  petition xvi.  292 

When  does  not  lie  to  Court  of  Appeals  from 

order  requiring  bill  of  particulars xvi.     59 

Does  not  lie  from    order    of    Supreme    Court 

denying  motion  for  summary  enforcement  of  attoney 's 
lien 4xvi.  374 

Notice  of  appeal  cannot  be  amended  so  as  to  in- 
clude intermediate  order  after  time  to  appeal  has  ex- 
pired  xvi.  398 
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Power  of  General  Term  of  Supreme   Court   in 

reviewing  judgment  of  Trial  Term xvi.     64 

Power  of  Court  on  appeal  from  order   retaxing 

costs xvi.  218 

N.  Y.  Court  of  Common  Pleas  on  appeal  from 

N.  Y.  City  Court  will  review  nothing  not  before  the 
General  Term  of  that  Court  for  review,  notwith- 
standing it  did  in  fact  review  it xvi.  398 

Decision   not  disturbed  upon,   merely   because 

grounds  upon  which  it  was  based  are  not  well  founded 

if  there  are  others  sustaining  it xvi.  398 

Intermediate  order  cannot  be  reviewed  on  appeal 

from  judgment  by  default xvi.  117 

Where  order  made  on  determination  of  demurrer 

directing  final  judgment  not  reviewed  on  appeal  from 

the  judgment xvi.  398 

When  determination  of  County  Court  on  appeal 

to  it  from  justice's  judgment  taken  by  default  not 
reviewed  by  Supreme  Court xvi.  408 

Discretionary  decisions  of  one  Court  not  review- 
able by  another  unless  review  specially  authorized 

by  law xvi.  408 

On  appeal  under  section  3064  of  the  Code  of  Civil 

Procedure  from  justice's  judgment,  County  Court 
cannot  direct  new  trial  unless  it  appears  that  there 
was  a  default,  either  on  the  return  of  the  summons 
or  an  adjourned  day ;  what  does  not  amount  to  such 
default xvi.  403 

When  denial  of  application  for  resettlement  of  case 

conclusive xvi.  215 

When  improper  reception  of  evidence  disregarded 

on  appeal  from  surrogate's  decree xvi.     89 

When  lies  to  Court  of  Appeals  on  ground  that  title 

to  real  property  comes  in  question xvii.  436 

Lies  to  Court  of  Appeals  from   order  granting 

motion  of  subsequent  lienor  to  vacate  attachment. 
xvii.  393 
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//  seems  f  cannot  be  taken  to  Court  of  Appeals  by 

attachment  creditor,  from  order  vacating  attachment 
on  motion  of  his  debtor,  where  the  question  of  power 
IS  not  involved xvii.  393 

Note  on  appeal  to  Court  of  Appeals,  from  order 

determining  motion  to  vacate  attachment xvii.  395 

Lies  to  General  Term  from  order  imposing  illegal 

conditions  of  adjournment  of  trial xvii.  375 

Does  not  lie  to  N.  Y.  Court  of  Common  Pleas 

from  final  judgment  entered  at  Special  Term  of  City 
Court  of  New  York  after  exceptions  have  been  over- 
ruled by  the  General  Term  of  that  Court xvii.    43 

A  discretionary  order  of  a  County  Court  will  not 

be  reviewed  by  the  Supreme  Court xvii.  318 

Expressions  contained  in  opinion  cannot  be  re- 
garded on xvii.  307 

When  exercise  of  Court*s  discretion  in  permitting 

discontinuance  of  action  not  reviewed  on  appeal. 
xvii.     22 

Certificate  that  the  title  to  real  property  came  in 

question  not  reviewable  on  appeal  therefrom  or  from 
judgment,  but  only  reviewable  upon  appeal  from 
order  determining  motion  to  set  it  aside xvii.  145 

When  sham  pleading  not  ground  for   new   trial 

in  County  Court  on  appeal  from  justice's  judg- 
ment  xvii.     99 

Order  requiring  witness  in  supplementary  pro- 
ceedings to  answer  question  cannot  be  assailed  on 
appeal  from  order  punishing  him  for  contempt  for 
disobeying  it xvii.  138 

Questions  of  fact  will  not  be  reviewed  on,  unless 

the  case  states  that  it  contains  all  the  evidence. xvii.   170 

Will  not  be  considered  or  determined  where  pa- 
pers not  certified xvii.  172 

Practice  on,  from  Justice's   Court,   where   new 

trial  is  demanded xvii.  172 

When,  does  not  lie  to  Court  of  Appeals  from  order 
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of  General  Term  affirming  order  granting  new  trial. 
xvii.     76 

Amendment  of  pleadings  on,  from  Justice's  to 

County  Court,  when  allowed xvii.  352 

When  judgment  should  be  reversed,  because  jus- 
tice conversed  with  jury xvii.  367 

When  affidavits  deemed  part  of  return  on  appeal 

from  Justice's  Court xvii.  367 

Operation  of  judgment  enjoining  certain  acts  may 

be  suspended  pending xvii.     55 

When  administrator  of  party  against  whom  costs 

were  awarded  entitled  to  appeal xviii.     90 

When  revival  of  action  an  incident  to  right  of  ap- 
peal   xviii.     90 

Note  on  continuance  of  action  for  purpose  of  ap- 
peal   xviii.     90 

When  proper  mode  of  reviewing  order  appointing 

receiver  in  supplementary  proceedings xviii.  288 

When  right  to  appeal  waived  by  accepting  ben- 
efit  xviii.     45 

When  appeal  from  judgment  is  not  waiver  of  right 

to  retaxation  of  costs xviii.  125 

When  appeal  is  waiver  of  such  right xviii.  350 

Service  of  notice  of,  by  dropping  it  through  hole 

in  door  covered  with  brass  plate  with  word  *  *  letters ' ' 
embossed  thereon,  is  sufficient  service  by  placing  it 
in  a  conspicuous  place  in  office xviii.  369 

Where  the  defendant  intends  to  appeal   from   a 

judgment  in  good  faith,  and  seasonably  serves  a  no- 
tice of  appeal  upon  plaintiff's  attorney,  the  Court  has 
power  to  permit  a  notice  of  appeal  to  be  served  upon 
the  clerk  of  the  Court  after  time  for  so  doing  has 
expired xviii.  369 

When  notice  of,  may  be   amended   by   County 

Court  on  appeal  from  justice's  judgment  so  as  to  ask 
for  new  trial xviii.  378 

Deposit  in  lieu  of  undertaking  on   appeal   from 
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City  Court  of  New  York  to  Court  of  Common  Pleas, 
when  insufficient xviii.  377 

When  failure  to  perfect  appeal  by  giving  under- 
taking or  making  sufficient  deposit  may  be  cured  nunc 
pro  tunc ^ : rviii.  377 

The  practice  of  appealing  from  so  much  of   an 

order  as  denies  in  part  a  motion  for  an  extra  allow- 
ance should  not  be  encouraged  ;  the  whole  order 
should  be  appealed  from xviii.  164 

The  General  Term  is  concluded  by  its  judgment 

on  former  appeal,  where  no  evidence  was  given  on 
the  second  trial  which  will  justify  a  different  conclu- 
sion from  that  reached  on  such  former  appeal,  .xviii.     18 

Time  for  taking,  may  be  extended  by  stipulation. 

xix.  199 

Effect  of  reduction  of  time  for  taking,  by  amend- 
ment of  the  statute  after  time  to  appeal  has  com- 
menced to  run  but  before  it  has  expired xix.  232 

Within  what  time  ap^al  from  justice's  judgment 

must  be  taken xix.  107 

Cannot  be  taken  to  N.  Y.  Court  of  Common  Pleas 

from  order  of  General  Term  of  N.  Y.  City  Court 
affirming  judgment xix.  105 

Lies  to  Court  of  Appeals  from  order  denying  mo- 
tion to  set  aside  judgment  entered  upon  unauthorized 
appearance xix.  333 

Lies  to  General  Term  from  order  of  Special  Term 

or  Circuit,  denying  motion  for  new  trial  irrespective 
of  whether  or  not  judgment  has  been  entered  or  time 

to  appeal  therefrom  has  expired xix.  220 

Does  not  lie  to  Supreme  Court  from  order  of 

County  Court  granting  leave  to  issue  execution 
upon  justice's  judgment xix.       1 

Note  on  right  to  Appeal  to  Supreme  Court  from 

County  Court  in  action  not  commenced  therein  nor 
brotight  by  Appeal  thereto xix.       4 

Does  not  lie  from  ex  parte  injunction  order,  .xix.     91 
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Injunction  order  cannot  be  reviewed  on  appeal 

from  order  adjudging  party  in  contempt  for  dis- 
obeying it xix.     91 

When,  may  be  taken  from  order  granting  pro- 
visional remedy xix.     91 

From  judgment   entered   upon   verdict  of  jury 

brings  up  for  review  exceptions  taken  at  trial  only.  xix.  370 

When  instructions  to  jury  after  they  retire  not 

ground  for  setting  aside  verdict xix.  370 

Where  after  notice  of  motion  to  make  pleading 

more  definite  and  certain  an  amended  pleading  was 
served,  and  thereafter  the  motion  was  argued  as 
though  it  was  a  motion  to  make  the  amended  plead- 
ing more  definite,  the  Court  on  appeal  should  treat 
the  case  as  though  the  amended  pleading  was  the  one 
which  the  motion  was  originally  made  to  correct.xix.  321 

Where  referee's  disbelief  of  testimony  of  witness 

is  based  not  only  upon  its  inherent  improbability  but 
also  upon  the  manner  and  conduct  of  the  witness 
while  under  examination,  the  Appellate  Court  in  the 
absence  of  apparent  injustice  or  gross  and  flagrant 
disregard  of  the  evidence  should  not  interfere.  ..xix.  267 

Where  case  on  appeal  does  not  contain  both  orig- 
inal and  amended  answers  and  a  motion  for  judgment 
upon  a  counter  -  claim  contained  in  the  amended  answer 
was  denied  on  the  ground  that  a  reply  had  been  served 
to  the  counter -claim  contained  in  the  original  answer, 
it  will  be  assumed  that  the  counter-claim  contained  in 
both  the  original  and  the  amended  answer  was  the 
same xix.     63 

What  undertaking  will  stay  proceedings  pending, 

in  foreclosure  action xix.  103 

When  fact  that  justice  has  not  jurisdiction  may  be 

shown  by  affidavits  and  taken  advantage  of  on  appeal 
from  his  judgment xix.  109 

When  and  how  pleadings  in  Justice's  Court  may 

be  amended  on  appeal xix.  Ill 
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Proceedings  how  stayed  pending  appeal  from  j  udg  - 

ment  setting  aside  assignment  for  benefit  of  cred- 
itors  xix.   203 

When  dismissed  because  taken  only  from  order 

overruling  demurrer xix.  429 

When,  from  order  vacating  order  for  examination 

of  party  before  answer,  not  dismissed  because  appel- 
lant has  since  served  an  answer xix.  299 

Restitution,   when  and  by  what  Court  ordered 

after  reversal  of  judgment  by  Court  of  Appeals. xix.  387 

Extent  of  restitution xix.  387 

r  When  properly  taken  from  final  judgment  entered 

after  failure  to  plead  over  as  allowed  by  interlocutory 
judgment xx.  366 

Does  not  lie  from  order  denying  motion  for  judg- 
ment upon  pleading  as  frivolous xx .     43 

When  should  be  taken  from  order  of   General 

Term  directing  new  trial , xx.     10 

From  what  final  judgment  entered  on  interlocutory 

judgment  lies  to  Court  of  Common  Pleas  from  the 
City  Court  of  New  York ' xx.  150 

When  order  directing  interlocutory  judgment  not 

reviewed,  because  not  specified  in  notice  of  appeal .  xx.  200 

Right  to  appeal  from  unfavorable  part  of  order 

not  waived,  by  not  appealing  from  part  that  is  favor- 
able  XX.  209 

When  failure  to  make  findings  cannot  be  taken 

advantage  of  on xx.   189 

When  dismissed  because  there  are  no  findings  of 

fact \ XX.  136 

When  not  heard  because  findings  not  properly 

made xx.   288 

• Objection  not  raised  on  trial  and  which  might  then 

have  been  obviated  cannot  be  taken  on  appeal  for 
first  time xx.     84 

When  does  not  operate  as  stay  of  proceedings . .  xx .   113 

Statute  providing  how  time  to  appeal  may  be 
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limited,  must  be  strictly  complied  with  to  have  that 
effect xxi.   210 

Time  to,  not  limited  by  service  of  copy  judgment 

and  notice  of  entry  where  the  copy  judgment  is  not 
subscribed  by  clerk,  and  the  notice  does  not  name 
the  clerk  with  whom  it  was  entered xxi.  210 

When  stayed,  by  non-payment  of  costs xxi.  221 

Order  enforcing  such  stay  may  be  appealed  from. 

xxi.   221 

Lies  to  General  Term  of  Supreme  Court  from  order 

of  County  Court  vacating  order  for  examination  in 
proceedings  supplementary  to  execution xxi.     96 

Does  not  lie  from  refusal  of  request  to  find.  .xxi.  102 

Does  not  lie  from  order  directing  issuance  of  alter- 
native mandamus xxi.  Ill 

Does  not  lie  from  order  made  at  trial  denying 

motion  to  dismiss  complaint ;  the  dismissal  should  be 
excepted  to  and  then  can  only  be  reviewed  on  appeal 
from  the  judgment xxi.  320 

From  surrogate's  decree  cannot  be  heard  where 

no  findings  liave  been  made,  but  case  may  be  sent 
back  for  making  of  findings xxi.     85 

When  appeal  not  heard  because  all  of  referee's 

findings  not  contained  in  his  report  and  case  sent 
back  for  correction xxi.  157,  no/e 

Refusal  to  make  findings  and  denial  of  application 

to  send  back  case  for  further  findings  when  re- 
viewed  xxi.  309 

Denial  of  motion  for  new  trial  when  can  only  be 

reviewed  on  appeal xxi.  301 

Power  of  General  Term  to  review  facts  and  con- 
sider evidence xxi.  343 

What  reviewed  in  Court  of  Common  Pleas  on ,  from 

City  Court xxi.       1 

Mere  intimation  of  trial  judge  as  to  his  opinion  on 

evidence  or  merits  is  not  ground  for  reversal  in  Court 
of  Appeals,  where  no  improper  rule  of  law  has  been 
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laid  down xxi.  277 

When  General  Term  may  grant  new  trial  in  such 

a  case xxi.  277 

When  merits  not  considered  on  appeal  from  order 

allowing  alternative  mandamus xxi.  Ill 

When  determination  of  General  Term  of  Supreme 

Court  that  evidence  on  which  attachment  was  granted 
was  insufficient,  and  that  lien  of  attachment  was 
not  sufficiently  shown,  not  reversed  by  Court  of 
Appeals xxi.  120,  121 

When  judgment  not  reversed  because  findings 

sustained  by  proof xxi.     65 

Decree  of  surrogate  will  be  reversed  on,  where  he 

has  refused  to  make  findings xxi.     S8 

Ruling  at  Circuit  or   Special   Term  when   only 

reviewable  on  appeal '. xxi.  301,  320 

Filing  of  undertaking  on,  without  taking,  ineffec- 
tual for  any  purpose xxi.  210 

Objection   to  non -appointment  of  guardian    of 

infant  plaintiff  cannot  be  first  taken  on xxi        9 

Justice's  judgment,  how  reviewed xxi.     56 

Answers  to  questions  contained   in   commission 

which  have  been  excluded  need  not  be  contained  in 
case  to  entitle  party  proposing  to  read  them  to  review 
on  appeal xxii.  247 

When  determination  on,  from  order  vacating  in- 
junction decisive  on  appeal  from  judgment xxii.       1 

Order  of  surrogate  directing  issuance  of  comm  ission 

will  be  reversed  upon  appeal  only  where  the  surrogate 
has  illegally  or  abitrarily  exercised  his  discretion  in 
granting  it xxii .    209 

What  objections  to  sufficiency  of  papers  of  party 

moving  to  vacate  attachment,  cannot  be  first  taken 
on xxii.   105 

Absence  of  findings  when   prevents   review   on 

appeal xxii.  143 

Affidavits  cannot  be  used  in  support  of  appeal 
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from  District  Court  in  the  City  of  New  York. .  .xxii.  157 

When  aflSdavits  cannot  be  used  to  support  appeal 

from  justice's  judgment xxii.   157 

When  new  trial  ordered  on  appeal  from  District 

Court  in  the  City  of  New  York,  although  no  error  of 
law  shown xxii.  157 

Objection  that  complaint  in  action  to  recover  pro- 
ceeds of  notes  converted  by  defendant  does  not  allege 
that  defendant  received  them  in  a  fiduciary  capacity, 
cannot  be  first  taken  on  appeal xxii.  126 

To  Court  of  Common  Pleas  from  order  of  General 


Term  of  City  Court  affirming  order  of  Special  Term 
denying  motion  to  vacate  attachment  will  be  dismissed 
where  only  point  urged  is  that  uncontradicted  affidavit 
of  defendant  was  not  credited xxii.  398 

To  Common  Pleas  from  General  Term  of  City 

Court  of  New  York  dismissed  where  case  does  not 
contain  judgment  of  General  Term  or  where  corrected 
return  has  not  been  filed xxii.  430 

See  Attorney's  lyien;  Attachment;  Case;  Con- 
tempt ;  Costs ;  County  Court ;  Court  of  Appeals ;  Court 
of  Common  Pleas ;  District  Courts  in  the  City  of 
New  York;  Exceptions;  Findings;  Judgment; 
Justice's  Court;  Justice  of  the  Peace;  New  Trial; 
Notice  of  Entry ;  Restitution;  Sheriff's  Fees;  Sum- 
mary Proceedings;  Surrogate's  Court;  Undertaking. 

—  Security  is  necessary  to  perfect  appeal  from  City 
Court  of  New  York  to  New  York  Court  of  Common 
Pleas xxiii.  140 

—  Practice  where  order  striking  out  answer  is 
reversed xxiii.     56 

—  Stay  pending,  when  prevents  taking  of  proceedings 
to  punish  for  contempt  in  not  obeying  directions  of 
judgment  appealed  from xxiii.     48 

—  Effect  of  failure  to  make  or  file  case  and  practice 


in  case  of  such  failure xxiii.  393 

—  What  st?^tement  as  to  contents  of  case  authorizes 
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review  of  facts xxiii.  171 

When   such    review    had,    although    statement 

omitted xxiii.  171 

Findings   of   fact,    of  court    or    referee,    when 

reviewed xxiii.   171 

Exception  to  denial  of  motion  to  dismiss  complaint 

and  for  direction  of  verdict  in  defendant's  favor,  on 
ground  that  claim  is  barred  by  Statute  of  Limitations, 
raises  a  question  of  law  and  case  on  appeal  need  not 
state  that  it  contains  all  the  evidence 225 

Does  not  lie  from  judgment  by  default. .  .xxiii.  37,  56 

Substantial   right   within   meaning   of    statutory 

provision  for  review  of  orders  affecting  substantial 
rights xxiii.     37 

Order  refusing  to  adjourn  trial,  when  not  review- 
able   xxiii.     37 

Order  of  Special  Term  of  Court  of  Common  Pleas 

dismissing  appeal  from  City  Court  of  New  York  be- 
cause it  was  not  perfected,  is  not  appealable.  ...xxiii.  140 

Lies  from  order  adjudging  in  contempt  and  fining 

defendants xxiii.  115 

Merits  when  not  considered  on  such  appeal. xxiii.  115 

On  appeal  from  order  of  Special  Term  of  Supreme 

Court,  directing  issuance  of  commission,  general  term 
should  consider  and  pass  on  merits xxiii.   115 

Improper  receipt  in  evidepce  of  a  deed  immaterial 


error  where  recovery  would  be  sustained  if  it  would 

be  stricken  out xxiii.  413 

—  What  determinations  of  City  Court  of  New  York 
reviewed  by  Court  of  Common  Pleas xxxiii.  37,  56 

—  When  judgment  of  District  Court  in  the  City  of 
New  York  not  reversed  on  appeal xxiii.     21 

—  Court  of  Common  Pleas  will  not  on  appeal  from 


City  Court,  review  mere  question  of  procedure  not 

affecting  substantial  rights  of  merits xxiii.  352 

- — '  When  Court   of   Common   Pleas   cannot  review 
evidence  on  from  City  Court xxiii.  32 1 
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When  may  look  into  Records  to  ascertain  whether 

there  is  insufficient  proof xxiii.  321 

Dismissal  of  action  in  Justices*  Court  on  the  ground 

that  amount  in  dispute  exceeded  $400  may  be  reviewed 

en  appeal  to  County  Court  for  new  trial xxiii.  288 

Judgment  will  be  reversed  for  error  operating  to 

prejudice  or  disadvantage  of  appealing  parties...  xxiii.  375 

Plaintiff  on   appeal   from  judgment    dismissing 

complaint,  cannot  review  interlocutory  judgment 
overruling  his  demurrer  to  counter-claim  contained 
in  answer  where  the  counter-claim  was  abandoned. 
xxiii.  375 

See  Costs  ;  District  Court  in  the  City  of 

New  York. 

Where  on  appeal  to  the  General  Term  a  motion 

for  a  new  trial  has  been  granted,  the  former  judgment 

is  vacated,  though  not  expressly  appealed  from..xxiv.  350 

From  City  Court  of  New  York  to  Court  of  Com- 
mon Pleas xxiv.   121 

Prom  denial  of  motion  for  a  new  trial  on  excep- 
tions  xxiv.   165 

From  an  order  made  in  an  action  against  a  corpor- 


ation after  its  dissolution,  may  be  taken  in  the  name 

of  the  corporation  or  of  its  receivers xxiv.  201 

—  In  ordinary  criminal  cases  an  appeal  should  not  be 
maintained  in  opposition  to  the  prosecuting  author- 
ities of  the  people xxv.  226 

—  From  Appellate  Term  to  Appellate  Division,  xxv.  286 

—  An  appeal,  being  effective   for   some   purposes. 


should  not  upon  motion  be  discussed xxvi.     39 

—  The  appellant  by  giving  a  receipt  which  is  consist- 
ent with  the  claim  made  on  the  appeal,  should  not 
be  held  to  have  waived  the  right  to  raise  the  question 

on  the  appeal xxvi.     39 

—  Application  for  leave  to  appeal  to  the  Appellate 
Division  from  a  judgment  of  the  Appellate  Term  must 
be  made  to  the  justice  designated  to  hold  the  next 
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term  after  the  rendering  of  the  decision  sought  to  be 
reviewed xxvii.     97 

Attorney's  action  for  professional  services. xxviii,  320 

Denial  of  preference,  under  section  731,  subd.  5, 

is  ground  of  appeal xxviii.     55 

Dismissal  of.     Notice  of  entry  of  judgment  must 

be  given  before   bringing  suit  on   undertaking  on 
appeal xxviii.  21,  23» 

Foreclosure    of    mortgage.     Stay    of    execution 

on xxviii.     34 

From  District  Court,  appellant  entitled  to  an  action 

•  for  costs  paid  to  perfect  appeal xxviii.     86 

In  attachment  of  real  property,  an  appeal  suspends 

annulment  of  levy xxviii.  147 

To  the  Appellate  Division xxviii.     21 

Undertaking  on.     Suit  on  not  to  be  instituted 

until  after  notice  of  entry  of  judgment xxviii.  21,  23n 

Will  not  lie  from  an  order  denying  motion  to  open 

an  accounting  of  executor xxix.     57 

A  verdict  rendered  on  conflicting  evidence  will  not 

be  set  aside  unless  clearly  against  the  weight  of  the 

evidence xxix.  219 

An  appeal  will  not  be  to   the  Court  of  Appeals 

from  an   interlocutry   judgment    of    the    Appellate 

Division xxix.  257 

Trivial  objections xxix.  394 

From  orders,  how  practice  is  regulated xxix.  392 

— : —  An  order  of  the  Municipal  Court  of  New  York  Cit>^ 

refusing  to  open  a  default,  is  not  appealable. .  .xxix.  392 

The  remedy  stated xxix.  392 

— —  Of  reversal  upon  a  question  of  fact  must  be  so 

made  to  appear xxx.     18 

When  reversal  not  based  upon  the  facts . . .  .xxx.     23 

When  verdict  sustained  against  preponderance  of 

evidence xxx,     61 

Power  of  Appellate  Court  under  section  102  2 .  xxx.  1 18 

• In  proceedings  to  determine  damages xxxi.     72 
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Order  of  reversal  not  reciting  that  it  was  on  the 

facts ;  how  binding  on  the  Court  of  Appeals. ..^sxxii.     60 

When  reversal  was  upon  the  facts,  must  be  stated 

on  order  of  Appellate  Division xxxii.  Ill 

When  stay  will  be  granted  pending xxxii.  136 

When  Appellate  Division  certifies  a  question  of 

law  to  the  Court  of  Appeals,  it  will  be  presumed  that 
its  determination  was  upon  the  merits,  not  in  its  dis- 
cretion  xxxii.    163 

Errors  of  law  or  procedure  must  be  corrected  by 

appeal xxxiii.   129 

When  determinations  of  State  Board  of  Railroad 

Commissioners  cannot  be  reviewed  by  Court  of 
Appeals xxxiv.   127 

A  rule  which  would  invest  the  order  of  the  Trial 

Court  with  finality  in  whole  or  in  part  so  as  to  cut 
ofiF  the  plaintiff's  right  of  appeal,  would  be  a  highly 
improper  one xxxiv.  181 

When  the  time  within  which  the  plaintifl   may 

appeal  from  an  order  to  the  Court  of  Appeals  begins 

to  run - xxxiv.   146 

While  the  allowance  of  an  appeal  to  the  Court  of   - 

Appeals  regularly  granted  by  a  judge  thereof  under 
section  191  of  the  Code,  is  not  reviewable  by  the  court, 
the  court  may  review  such  an  allowance  irregularly 
granted xxxv.    140 

A  motion  for  a  re -argument  of  a  motion  founded 

upon  additional  papers  is  appealable xxxv.  175 

AFPEAEANGE. 

By  guardian  ad  litem;  when  invalid i.   151 

Of  infant  by  guardian  ad  litem,  cures   defect   in 

service  of  summons v.     43 

What  notice  of,  sufficient iv.  410 

Order  extending  time  to  answer  valid  although 

defendant  has  not  appeared iv.  410 

What  amounts  to vi.  117 

When  order  discontinuing  action  ineffectual,  after 
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special  appearance  of  defendant vi.  305 

Is  prddicable  of  the  plaintiff  in  an  action viii.     43 

When,  of  plaintiff  complete viii.     43 

General,  is  not  waiver  of  defects  in  replevin  pro- 
ceedings   viii.  451 

Objection  to  absence  of  indorsement  on  summons 

required  in  action  for  penalty  by  section  1847  of  the 

Code  of  Civil  Procedure,  waived  by  general ix.  297 

Instance  of  a  notice  of  appearance  held  to  fully 

comply  with  the  requirements  of  the  Code  in  respect 

to  signature  and  address xi.  452 

What  is  a  general xvi.  369 

When  waives  want  of  jurisdiction  of  person,  .xvi.  369 

A  general  appearance  waives  an  objection  to  juris- 
diction of  the  person,  but  a  qualified  appearance  and 
answer  for  the  purpose  of  raising  a  question  of  juris- 
diction does  not xii.  279 

When  service  of  notice  of  motion  by  defendant  is 

not  an  appearance xv.  265 

When  unauthorized,  set  aside xviii.     47 

When  unauthorized,  a  defense  in  action  on  foreign 

judgment xviii.     47 

When  unauthorized,  will  not  justify  the  setting 

aside  of  a  judgment xviii.     50 

Unauthorized,  set  aside  if  at  all  only  upon  direct 

application  by  motion  unless  special  circumstances 
exist  making  this  remedy  inadequate xix.  333 

Judgment  entered    against    non-resident    upon 

unauthorized  appearance  of  attorney  for  him  should 

be  set  aside  upon  motion xix.  333 

When  judgment  entered  against  resident  of  State 

upon  unauthorized  appearance  set  aside  and  to  what 
extent xix.  333 

When  laches  Will  not  defeat  motion  to  set  aside 

judgment  entered  upon  unauthorized  appearance.xix.  333 

■  By  consenting  to  adjournment  of  motion  party  not 

served  with  notice  thereof  appears  for  all  purposes  of 
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the  motion ' xx.  238 

Obtaining  extension  of  time  is,  and  waives  defects 

in  service  of  summons xxii.  317 

Evidence  of  authority  of  attorney  to  appear  for 

non-resident  party  to  action   should  be  put  upon 
record xxii.  366 

When  obtaining  extension  to  plead  is  not.  ..xxii.  356 

Voluntary,  of  defendant  cures  irregularity  in  ser- 
vice of  summons  and  confers  jurisdiction xxii.  356 

See  Notice  of  Appearance. 

Defendant  in  action  upon  joint  indebtedness  may 

voluntarily  appear,  although  not  served xxiii.  345 

Voluntary.    See  Partners xxix. 

— -  A  general  appearance  by  an  attorney  can  now  be 
effected  in  no  other  way  than  as  prescribed  in  section 
421  of  the  Code xxix.     99 

—  Where  an  attorney  procures  an  extension  of  time 
in  which  the  defendant  may  answer,  and  subscribes 
himself  as  the  defendant's  attorney,  this  is  not  such 
an  appearance  as  prevents  the  defendant  from  serving 
his  answer  by  another  attorney  without  substitu- 
tion   xxix.     99 

' See  Justices*  Court. 

APPELLATE  DIYISIOll. 

Power  of.     Duty  to  order  new  accounting   for 
errors xxxi.     57 

Under  the  Code,  the  Appellate  Court  may  increase 

a  verdict  reduced  by  the  Trial  Court xxxiv.   181 

APFODmcEirr  of  justice  of  coukt  of  special 

SESSIONS. 

Expiration  of  terms  of  Officers   of   the   City   of 
New  York xxxiv.     56 

APPLICATION. 

To  be  made  party  defendant;  when  it  will   not 
be  granted xxiv.  354 
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Agreement  to  arbitrate  discontinues  actions  then 
pending,  and  that  although  it  was  not  acknowledged, 
and  the  arbitrator  never  consented  to  act iv.  250 

Submission  to,  cannot  be  made  irrevocable  either 

at  common  law  or  under  the  Code  of  Civil  Proce- 
dure   xiii.  301 

Submission  to,  may  be  revoked  at  any  time  by 

any  one  of  two  or  more  parties  on  the  same  side  and 
this  although  ^the  motives  actuating  such  party  are 
improper xiii.  301 

When  award  presumed  to  be  full   execution   of 

submission xv .     30 

When  operates  as  bar  to  action xv .  30 

When  filing  of  award  necessary xv.  30 

Revocation,  how  effected xv.  30 

•  Right  to  grant  costs xv.  30 

Application  of  Code  of  Civil  Procedure  to  com- 
mon law XV.     30 

When  revocable,  and  when  not  revocable. .  .xvi.     83 

When  Court  cannot  compel  arbitrators  to  proceed 

by  writ  of  mandamus xvi .     83 

See  Appeal. 

Submission    to    and    revocation.     Parties    to    a 

quadripartite  agreement  to  submit  to  arbitration  are 
bound  only  to  the  extent  of  the  promise,  express  or 
implied,  made  by  them  respectively xxix.       1 

Securities  pledged  by  one  of  the  parties  to  the 

agreement  to  secure  the  payment  of  any  award  that 
might  be  rendered  against  him,  and  pledgor  revokes 
the  agreement  and  thus  prevents  an  award,  the 
securities  so  pledged  are  liable  in  an  action  in  rem 
for  the  damages  and  costs  of  the  other  party  to  the 
agreement  up  to  the  time  of  revocation xxix.       1 

Where  a  party  before  the  time  of  performance 

arrives,  puts  it  out  of  his  power  to  keep  his  contract, 
there  is  an  immediate  right  of  action  for  a  breach  of 
the  contract  by  anticipation xxix.       2 
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Agreement  that  no  costs  should  be  recovered  by 

either  party ;  that  the  fees  of  the  arbitrators  should  be 
equally  divided,  and  that  each  party  should  pay  his 
own  witnesses,  will  not  relieve  the  party  revoking 

from  liability  for  the  damages  and  costs xxix.       2 

ABREST,  ORDER  OF. 

May  be  had  on  foreign  judgment;  original  cause 
of  action  and  right  to,  not  merged  by  foreign  judg- 
ment  i.   225 

Provisions  of  Code  strictly  construed ;  complaint  . 

cannot  be  amended  to  sustain;  granting  of,  not  a 
matter  of  course i.     44 

Cannot  be  issued  in  action  to  recover  money  lost 

at  play;  when  vacated  as  of  right,  defendant  cannot 
be  required  to  stipulate  not  to  sue  for  false  imprison- 
ment  i.  398 

An  order  of,  may  be  granted  in  an  action  by  wife 

against  her  husband  for  assault  and  battery ii.  282 

When  order  of,  granted  on  ground  that  defendant 

has  disposed  of  his  property  with  intent  to  defraud 

his  creditors,  should  be  vacated ii.  275 

When  plaintiff  should  be  compelled  to  elect  be- 
tween order  of,  and  attachment ii.  275 

Defendant  may  be  arrested  in  action  ,on  foreign 

judgment ii.  328 

Order  of,  may  be  granted  in  action  for  conver- 
sion of  money  received  in  a  fiduciary  capacity,  part 
of  which  was  received  in  another  State ii.  334 

Order  of,  may  be  granted  where  defendant  has  dis- 
posed of  his  property  in  another  State  with  intent  to 
defraud  his  creditors iii.  169 

Contract  in  action  on  which  defendant   may  be 

arrested  under  section  549  of  the  Code  must  be  be- 
tween party  and  party  and  not  that  general  compact 
between  members  of  society  to  support  the  laws  im- 
plied from  living  under  them iv.       1 

Failure  to  give  undertaking  to  an  amount  equal 
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at  least  to  one-tenth  the  amount  of  bail  required  ren- 
ders order  of,  void iv.  448 

Irregularity  in  oiHer  of,  how  waived iv.  448 

When  order  of,  in  action  on   debt   fraudulently 

contracted  must  be  vacated  unless  it  appears  that  the 
contract  has  been  waived iv.  351 

In  action  against  an  attorney  for  moneys  received 

in  a  fiduciary  capacity,  the  liability  of  the  defendant 
to  arrest  arises  from  facts  extrinsic  to  the  cause  of 
action v.  258 

Pleadings  and  proof  in  action,  where  defendant 

may  be  arrested  under  section  549  or  550  of  the  Code.  v.       1 

Defective  certificate  to  jurat  of  affidavit  on  which 

order  of,  was  granted,  avoids  it v.  376 

Cannot  be  amended v.  376 

When  order  of,  not  vacated  where  prima  ftuie 

case  is  made  out vi.  263,  268 

When  complaint  or  affidavit  stating  its  contents, 

to  be  presented  on  application  for  order  of vi.     77 

When  absence  of  affidavit  of  no  prior  application 

for  order  of,  does  not  require  vacation  of  the  order. . vi.  268 

Party  to  action  when  not  liable  for  false   arrest 

directed  by  his  attorney vi.  207 

Not  necessary  that  complaint  or  affidavit  stating 


its  contents  should  be  presented  on  application  for, 
under  subd.  4  of  section  549  of  the  Code  of  Civil 
Procedure vii.     53 

—  See  Arrest;  Execution  against  the  Person. 

—  Where  an  order  of  arrest  is  granted  on  the  ground 
that  the  plaintiff  was  guilty  of  fraud  in  contracting 
the  liability,  the  cause  of  action  and  ground  of  arrest 
are  identical,  and  the  plaintiff  cannot  succeed  in  the 
action  unless  he  proves  the  fraud viii.  393 

—  On  a  motion  to  vacate  an  order  of  arrest  where 
the  grounds  of  arrest  and  cause  of  action  are  iden- 
tical, an  examination  pro  and  con  should  be  made, 
to  determine  whether  the  order  was  providently  or 
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improvidently  granted,  and  the  motion  decided  on  its 
merits viii.  393 

When  question  as  to  right  to,  should  not  be  left 

for  the  jury  to  decide  on  the  trial viii.  283 

When  dependent  upon  subject  of  cause  of  ac- 
tion  viii.  187,  191 

Instance  of  action  to  annul  conveyance  fraudu- 
lently obtained,  in  which  right  to  arrest  depended 
upon  cause  of  action viii.  191 

I^iability  of   defendant  to   arrest   in   such   case, 

determined  by  Code  of  Civil  Procedure viii.  191 

In  action  to  recover  money  retained  on  deposit 

by  fraudulent  representations,  the  right  to  arrest,  if 
any,  is  extrinsic  to  the  cause  of  action viii.  187 

When  based  upon  claim  that  defendant  acted  in  a 

fiduciary  capacity  is  extrinsic  to  the  cause  of  ac- 
tion  viii.  283 

In  such  case  facts  authorizing  need  not  be  al- 
leged in  complaint,  or,  if  alleged,  proved  on  the 
trial viii.  283 

Reasonably  plain  case  must  be  made  out  to  en- 
title party  to  order  of viii.  269 

Proof  that  one  of  two  copartners  disposed  or  in- 
tended to  dispose  of  property  for  purpose  of  defraud- 
ing creditors  will  not  sustain  order  for  arrest  of  other 
partner viii.  269 

What  kind  of  proof  required  to  justify  order  of . .  ix.  277 

When  factor  not  acting  in  fiduciary  capacity  and 

therefore  not  liable  to  arrest,  in  action  for  money  had 
and  received ix.  222 

Order  of,  is  a  mandate x.  153,  158 

When  order  of,  in  proper  form x.  153 

When  disposing  of  property  for  the  purpose   of 

paying  a  debt  amounts  to  a  disposition  of  property 
with  intent  to  defraud  creditors xi.  304 

Amount  of  undertaking  on  order  of  arrest xi.  432 

Undertaking  insuflBcient  in  amount  or   defective 
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in  fonn,  may  be  amended  by  substituting  a  sufficient 
undertaking xi.  432 

//  seemst  that  in  a  District  Court  an  order  of  ar- 
rest is  a  provisional  remedy,  and  its  granting  or 
vacation  does  not  afiect  the  plaintiff's  cause  of  action 
or  right  to  judgment xii.  423 

Effect  of  entry  of  judgment  in  District  Court  of 

provision  that  the  defendant  is  liable  to  arrest.. ..xii.  423 

Not  necessary  to  prove  in  District  Court  alle- 
gations of  fraud  in  contracting  liability  or  disposing 
of  property xii.  423 

Rule  as  to  contents  of  affidavit  upon    which 

granted,  applies  to  action  for  slander xiii.  445 

Affidavit  upon  which  granted  must  be  positive 

and  make  out  a  prima  facie  case  and  must  satisfy  the 
judge  judicially  that  cause  of  action  and  of  arrest 
exist xiii.  445 

Where  material  allegations  upon  which  order  of 

arrest  is  granted  are  upon  information  and  belief, 
sources  of  information  and  grounds  of  belief,  together 
with  reasons  why  affidavits  of  informants  cannot  be 
obtained,  must  be  stated xiii.  445 

An  order  of  arrest  should  be  vacated  where  affi- 
davits upon  which  it  was  granted  are  solely  upon 
information  and  belief xiii.  445 

It  is  not  necessary  that  motion  to  vacate  order  of, 

because  of  insufficiency  of  affidavit,  should  be  made 
returnable  before  judge  who  granted  it xiii.  445 

A  defendant  arrested  in  an  action  of  replevin  may 

be  admitted  to  the  liberties  of  the  jail  upon  the  or- 
dinary limit  bond.  The  amendment  of  section  150 
of  the  Code  of  Civil  Procedure  in  1886  does  not  affect 
this  right xiii.  295 

When  order  of  arrest  vacated  in  action  for  breach 

of  contract  to  marry  because  of  defendant's  willing- 
ness to  perform  the  contract xiii.   275 

An  order  of  arrest  may  be  discharged  notwith- 
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Standing  the  ground  of  arrest  and  the  cause  of  action 
are  identical xiii.  275 

Judgment  in  favor  of  defendant  effectually  and 

finally  discharges  order  of xiii.     69 

Order  of,    discharged,   cannot  be  revived,    but 

where  judgment  discharging  is  reversed,  new  order 
may  issue..  ..^ xiii.     69 

When  deposit  in  lieu  of  bail  should  be  returned 

on  rendition  of  judgment  in  favor  of  defendant  ar- 
rested   xiii.     69 

The  fact  that  under  the  Code  of  Civil  Procedure, 

section  549,  as  amended  in  1886,  the  facts  upon 
which  an  order  of  arrest  may  be  granted  if  one  is 
sought  must,  except  in  ne exeat  cases,  be  stated  in  the 
complaint,  does  not  change  an  action  from  one  on 
contract  to  one  in  tort,  nor  do  away  with  the  neces- 
sity for  an  order  of  arrest  as  prerequisite  to  the 
issuing  of  an  execution  when  the  right  to  arrest  is 
extrinsic  to  the  cause  of  action xiv.  350,  354 

Where,  in  an  action  upon  a  promissory  note,  it  is 

alleged  that  the  defendant  was  guilty  of  fraud  in  in- 
curring the  liability,  the  right  to  arrest  the  defendant 
depends  upon  facts  extrinsic  to  the  cause  of  action. 
xiv .   350 

In  an  action  to  recover  money  received  in  fidu- 
ciary capacity,  the  right  to  arrest  is  extrinsic  to  the 
cause  of  action,  unless  the  plaintiff  was  entitled  to 
recover  the  very  money  received  by  the  defend- 
ant  xiv.  354 

An  action  for  an  accounting  is  one  in  which   a 

judgment  may  be  rendered  requiring  the  perform- 
ance of  an  act,  the  failure  to  perform  which  would 
be  punishable  as  a  contempt ;  and  it  is  one,  therefore, 
in  which  an  order  of  arrest  may  be  granted  on  the 
ground  that  the  defendant  is  a  non-resident  or  is 
about  to  depart  from  the  State xiv.  438 

An  interlocutory  judgment  requiring  an  account- 
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ing  is  a  judgment  within  the  meaning  of  section  550 
of  the  Code  of  Civil  Procedure xvi.  438 

Order  of,  under  section  550  of  the  Code  of  Civil 

Procedure,  is  a  substitute  for  a  writ  of  tu  exeat, 
which  writ  has  been  abolished  by  the  Code  of  Civil 
Procedure xiv.  438 

Instance  of  a  case  in  which  an  order  of,  was  prop- 
erly granted  in  an  action  to  recover  a  chattel,  on  the 
ground  that  defendant  had  disposed  of  it  with  intent 
that  it  should  not  be  found  or  taken  by  the  sheriff .  .xiv.  336 

Where  an  affidavit  is  presented  in  support  of  an 

application  to  vacate  an  order  of  arrest,  the  party 
who  procured  it  may  submit  new  proof  tending  to 
sustain  any  ground  of  arrest  recited  in  the  order.xiv.  438 

Where  an  order  of  arrest  is  made  by  the  Court,  it 

it  is  not  necessary  that  it  be  subscribed  by  the  justice 
presiding xiv.  438 

Undertaking  to  procure  is  sufficient  where  it  con- 
forms in  all  respects  to  the  Code  of  Civil  Procedure,  is 
executed  by  two  sureties,  and  approved '  by  the 
judge  presiding  in  the  Court  where  the  order  was 
made xiv.  438 

After  the  submission  of  a  motion  to  vacate  an 

order  of  arrest  made  upon  affidavits,  the  Court  may 
permit  the  plaintiff  to  submit  his  complaint  as  an 
additional  affidavit xiv.  438 

Order  of,  properly  vacated,  when  action  cannot 

be  maintained  in  form  in  which  it  is  brought. . .  .xiv.  320 

Since  amendment  of  Code  of  Civil   Procedure, 

§  549,  in  1886,  depends,  in  all  cases  specified  in  said 
section,  upon  nature  of  action xv.  417 

When  order  of,  vacated  because  only  part  of  ac- 
tion warrants xv.  137 

Court  cannot  increase  amount    of  bail   in   civil 

actions  after  defendant  has  been  released  thereon. 
XV.      6 

Defendant  can  be  arrested  in   civil   actions   but 
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once XV.      6 

Defendant  arrested  in  civil  action  and  released 

on  bail  is  constructively  under  arrest xv.      6 

Order  of  may  be  granted  in  an  action  on  conjract 

where  it  is  alleged  that  there  was  fraud  in  contract- 
ing the  debt xvi.  394 

When  motion  to  vacate,  on  ground  that  complaint 

does  not  state  sufficient  cause  of  action,  may  be  made 
after  judgment  and  after  lapse  of  twenty  days  from 
arrest xvi.  265 

Motion  to  vacate  order  of,   for  faisufficiency  of 

complaint  may  be  made  at  any  time xvi.  265 

Power  to  vacate  order  of,  an  inherent  power  of 

the  Court xvi.  235 

Object  of  section  567  of  Code  Civil.  Pro.,  stated. 

xvi.  235 

When  allegations  in  affidavit  on  information  and 

belief  insufficient xvi.  235 

When  order   of,   vacated    because    one  of  four 

causes  of  action  set  up,  not  of  kind  in  which  order 
of,  may  be  granted xvi.  235 

Order  of,  may  be  vacated  before  service xvi.  235 

Affidavit  must  show  due  indebtedness xvi.  235 

When  order  of,  properly  granted  in  action  for 

money  had  and  received  because  of  fraud  in  incurring 

the  liability xvii.  289 

What  allegation  of  fraud  in  complaint  will  justify 

order  of xvii.  289 

When  order  of,  vacated  because  complaint  does 

not  show  fiduciary  relation xvii.  254,  259 

Note  on,  in  action  on  contract xvii.  266 

Note  on  allegations  on  information  and  belief  and 

on  circumstantial  proof  on  application    for    order 

of xvii.  295 

When  Court  has  power  to  grant  order  of,  although 

complaint  alleges  fraud  imperfectly xviii.  201 

When  order  of,  vacated  because  no  basis  upon 
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which  bail  can  be  fixed xviii.  291 

Rule  as  to  granting  the  order  of  arrest  under  Code 

Civ.  Pro.,  §  550,  stated xviii.  291 

When  vacated  because  complaint  on  which  it  was 

granted  does  not  state  cause  of  action,  notwithstand- 
ing it  has  been  subsequently  amended  so  as  to  state 
one *. xix.   121 

When  order  of,  cannot  be  granted  in  action  of 

replevin xx.  Ill 

Defendant  arrested  under  execution  against  his 

person  while  returning  home  from  Court  where  he 
had  been  pursuant  to  the  requirements  of  an  order  in 
supplementary  proceedings  is  entitled  to  an  uncon- 
ditional discharge  therefrom xxi.  294 

Defendant  arrested  under  execution  against  his 

person  not  absolutely  entitled  to  discharge,  because 
issuance  of  execution  was  delayed  where  the  delay 

is  excused xxi.  294 

See  Appeal ;  Attorney ;  Bail ;  Calendar ;  Contempt ; 

District  Courts  in  City  of  New  York;  Divorce; 

Escape ;  Evidence ;  Execution ;  Execution  against 

.the  Person;  Habeas  Corpus;  Imprisonment;  Jail 

Liberties;  Married  Woman;  Provisional  Remedies; 

Sheriff ;  Sheriff *s  Fees ;  Trial ;  Undertaking. 

Undertaking  given  to  procure  order  of,  does  not 

secure  costs  of  action xxiii.  238 

Order  of  arrest  in  action  of  replevin ;  complaint 

must  state  specifically  the  value  of  the  goods. 
XXV.  230 

An' application  for  an  order  of  arrest  under  sec- 
tion 549,  was  improperly  granted  where  no  complaint 
or  affidavit  stating  fully  the  allegations  of  the  com- 
pliant was  presented,  the  remedy  being  allowed  under 
the  Code  only  in  ''  cases  where  it  is  alleged  in  com- 
plaint that  defendant  was  guilty  of  fraud. '  \  . . .  xxvi.  373 

In  an  order  of  arrest  for  fraud,  it  is  necessary  to 

bring  the  defendant  within  its  provisions,  that  the 
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facts   necessary  to  constitute  the  fraud  be  stated. 
xxvii.   238 

On  foreign  judgment.     Allowed  when. .  .xxviii.  184« 

The  recovery  of  a  judgment  in  a  Court   not  of 

this  State,  for  the  price  of  property  obtained  by  fraud 
does  not  affect  tlie  right  of  the  plaintiff  to  arrest  the 
defendant xxviii.  179 

Vacating  order  of.     Grounds  of  arrest  identical 

with  cause  of  action xxviii .  362 

Where  the  ground  of  arrest  is  identical  with  the 

cause  of  action,  upon  a  motion  to  vacate  the  order  of 
arrest,  the  Court  must  examine  the  affidavits  and 
decide  as  the  fair  and  just  preponderance  requires. 
xxviii.  362 

ASSAULT. 

Notwithstanding  a  judgment  in  an  action  for,  is 
against  two  or  more  defendants,  the  plaintiff  has  the 
right  to  collect  it  out  of  the  separate  property  of  either 
xiii.  327 

See  Abatement  and  Revival ;  Execution . 

ASSAULT  AND  BATTEBT. 

Wife  may  maintain  action  for,  against  her  hus- 
band  ii.  282 

In  an  action  for,  against  several  defendants,  dam- 
ages cannot  be  apportioned  among  them xvi.  151 

Action  to  recover  damages  for  personal  injuries 

caused  by  negligence  is  not  for,  within  the  meaning 

of  Code  Civ.  Pro.,  § 2862 xx.  204,  315 

See  Attorney's   Lien. 

ASSESSHENT. 

Commissioners  appointed  to  assess  damages, 
etc.,  in  proceedings  to  lay  out  streets  when  not  dis- 
qualified because  related  to  one  awning  property 

affected xxii.  12 

Who  cannot  be  commissioner  to  levy,  for  street. 

xxi.  201 
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See  Costs;  Certiorari;    Mandamus;    Taxes    and 

Assessments. 

Parties  uniting  to  attack  under  sect.  250,  chap. 

908,  Laws  of  1896 xxxi.     22 

When  may  not  be  vacated  but  reduced xxxi.  190 

A88ES8HE1IT  OF  DAMAGES. 

In  a  proceeding  for  the  assessment  of  damages 
under  section  1216  of  the  Code xxvii.     95 

How  reviewable xxvii.     95 

ASSETS. 

Moneys  recovered  by  widow  as  administratrix  for 
negligent  killing  of  husband,  are  such xxxi.   180 

ASSIGNEE. 

For  the  benefit  of  creditors  without  preferences  of 
an  insolvent  corporation  is  not  divested  of  his  title  to 
the  assets  by  the  appointment  of  a  receiver  in  an 
action  brought  by  the  people  against  the  corporation 
for  its  dissolution xxvii.  351 

ASSIGHEE  IN  BANKBUFTCT. 
See  Bankruptcy. 

ASSIGNKENT. 

When  attorney  may  take,  of  judgment v.     19 

Note  on v.     21 

When  assignment  of  cause  of  action  to  the  plaintiff 

in  an  action  after  its  commencement  does  no  affect 
action x.     12 

When  corporation  protected  from,  of  claim  made 

by  assignee  on  ground  that  it  had  not  actual  or 
constructive  notice  of  assignment xiii .  338 

When  all  title  to  claim  of  assignor  transferred  to 

assignee  for  benefit  of  creditors xv .     96 

Of  all  interest  in  estate  of  assignor's  deceased  son 

passes  whatever  interest,  actual,  contingent  or 
expectant,  the  assignor  had  or  might  become  entitled 
to  in  or  from  his  son's  estate,  including  the  proceeds 
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of  a  cause  of  action  for  causing  the  son's  death. xvii.  443 

Title  to  money  on  deposit  when  not  transferred  by 

drawing  of  order  for  payment  of  part  thereof  to  third 
person xxii.  235 

See  Attorney's  Lien. 

Assignee  of  judgment  takes  subject   to   equities 

and  to  attorney's  lien .xxiv .     55 

Action  to  set  aside  assignment  in  aid  of  an  at- 
tachment ;  creditors  entited  to  collect  their  claims  out 
of  property  of  non-resident  debtors  conveyed  for  pur- 
pose of  defrauding  creditors xxv.   294 

Of  distributive  share  of  real  estate xxvi.  250 

Surrogate's  Court  has  not  jurisdiction  to  determine 

controversy  when  validity  of  assignment  is  dispu- 
ted  xxvi.   250 

General  assignment  by  corporation  for  benefit  of 

creditors;  summary  order  upon  assignee  to  deliver 
books  and  property  to  temporary  receiver  when  un- 
authorized   xxvi .   265 

General,  by  corporation xxxi .   265 

ASSIGNMENT  FOB  BENEFIT  OF  CBEBITOBS. 

When  complete vi.  401 

Necessity  of  recording vi.  401 

Extent  of  examination  of  assignee  under  general 

assignment  act viii.  246,  no/e 

Objection  that,  is  void  because  made  by  surviving 

partner  cannot  be  raised  by  individual  creditor  of 
assignee viii.  106 

Who  entitled  to  be  considered  firm  creditors,  and 

what  are  firm  assets  where  partnership  business  con- 
tinued by  survivor viii.  106 

One  classed  in  assignment  as  firm  creditor   who 

claims  to  be  an  individual  creditor  cannot  object  to 
assignment  because  it  directs  the  application  of  firm 
assets  to  the  payment  of  the  assignor's  personal  liabili  - 
ties viii.  106 

When  rendered  void  by  preference  of  partner  as 
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creditor ix.  249 

Wheii  creditor  cannot  attack ix.  408 

Election  by  creditor  to  sustain ix.  408 

When  assignee  acquires  good  title  to  merchandise 

subject  to  being  divested  upon  vendor's  rescinding 

contract  of  sale  for  fraud xvii.  277 

Extent  and  nature  of  examination  of  assignee  in 

assignment  proceeding xvii.  138 

Note  on  examfnation  in xvii.  144 

When  assignor  not  necessary  party  to  action  for  ac  - 

counting  by  assignee xviii.     87 

Creditor  suing  in  behalf  of  assigned  estate  upon 

assign^'s  refusal  to  sue  cannot  maintain  action  if  as- 
signee has  failed  to  qualify xviii.  151 

A  suspicion  of  fraudulent  intent   is   not   enough 

to  sustain  action  to  set  aside,  but  such  intent  must  be 
proved  as  a  matter  of  fact  by  competent  evidence . .  xix.  191 

•^—  Costs  not  awarded  against  defendant  personally  in 
action  to  set  aside xix.  203 

When  extra  allowance  may  be  granted  in  action  to 

set  aside,  payable  out  of  estate  although  it  is  not  suf- 
ficient to  pay  all  creditors xix.  203 

Report  of  referee  setting  aside  assignment  and  ad- 
judging that  receiver  should  be  appointed  should  be 
carried  out  by  the  Court  at  Special  Term  by  the  ap- 
pointment of  a  receiver xix.  203 

Proceedings  under  judgment  entered  in  action  to  set 

aside  assignment  for  benefit  of  creditors,  now  sta3xd, 
pending  appeal xix.   203 

See  Examination  before  Trial;  Injunction. 

ASSOGIATIOir. 

Unincorporated,  how  sued vii.  417 

When  members  of  may  be  sued vii.  417 

— »  A  judgment  against  three  individuals,  with  the  title 
ol  *  trustees  "  added  to  their  names,  is  not  a  judgment 
against  an  unincorporated  society  of  which  they  are 
trustees xii.     86 
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Jud^^ment  can  only  be  recovered  against  an  unin- 
corporated association  by  bringing  an  action  against 

its  president  or  treasurer  as  such xii.     86 

■  Right  to  appoint  receiver  of  joint -stock  company 

in  supplepientary  proceedings  questioned xii.     86 

'  Suit  on  behalf  of  unincorporated  association  of  more 
than  seven  persons  may  be  brought  by  any  member 
for  the  benefit  of  himself  and  other  members  who  may 
join xii.  114 

Not  necessary  that  such  an  action  be  brought  by 

the  president  or  treasurer xii.     114 

'  Unincorporated y  may  be  sued  for  breach  of  its  oflS- 
cial  obligations  by  one  of  its  members v.  194 

Instance  of  complaint  in  such  action  held  suflS- 

cient V.  194 

See  City  Court  of  New  York ;    Unincorporated 

Association. 

When  members  of,  may  be  sued  on  claim  owing 

by,  although  president  or  treasurer  has  not  been. 
xxiii.  .  21 

Voluntary,  member  bound  by  reasonable  rules 

of 352 

Reinstatement  in xxx.  352 

ATTACHMENT. 

Not  superseded  by  judgment ;  examinations  on . .  i.  208 

Not  necessary  to  confer  jurisdiction  for  personal 

service  without  the  State. i.  220 

Third   persons   who   have  voluntarily   acquired 

interests  in  defendant's  property  may  move  to  vacate ; 
may  be  vacated  in  part ;  when  aflBdavits  cannot  be  read 
in  support  of i.  240 

When  certificate  of  defendant's  interest  in  attached 

property  is  refused,  the  only  remedy  is  to  examine 
party  refusing;  and  after  examination,  certificate 
cannot  be  required i.  365 

Attaching  creditor  not  bound  to  accept  statement 

of  depositary,  as  to  the  character  in  which  he  holds 
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defendant's  property;  object  of  examination   under 
§  651  is  not  to  try,  but  ascertain  character,  and  ex- 
tent, of  title i.  366 

To  obtain,  in  action  for  breach  of  contract,  aflS- 

davit  must  show  that  plaintiff  is  entitled  to  recover 
the  sum  stated  in  the  aflBldavit,  over  and  above  all 
counter-claims  known  to  him;  what  statements  in 
affidavits  are  insufficient  to  show  this;  practice  on 
motion  to  vacate,  on  papers  upon  which  warrant  was 
granted ;  judgment  creditor  acquiring  lien  by  execu- 
tion and  levy  subsequent  to,  may  move  to  vacate,  .i.  411 

What  proof  of  personal  service  necessary i.     60 

Service  of  summons  on  one  of  two  joint  defendants, 

within  thirty  days,  is  sufficient. ii.  314 

Defects  in  notice  subjoined  to  summons  in  case  of 

substituted  service  do  not  invalidate ii.  314 

Proceedings  to  compel  delivery  of  personal  property 

attached  can  only  be  brought  by  sheriff ii.  198 

Service  of  notice  of  appearance  within  thirty  days 

after  warrant  of,  was  issued,  dispenses  with  personal 
service  of  summons ii.  201 

On  motion  of  creditor  to  vacate  prior  attachment 

of  his  debtor's  property  by  another  creditor,  a  liberal 
rule  of  construction  to  uphold  the  first  attachment 
should  be  adopted ii.     55 

Attaching  creditor  may  bring  action  to  set  aside 

levy  upon  attached  property  made  under  execution 
issued  on  fraudulent  judgment ii,  389 

Cannot  issue  against  insolvent  national  bank..ii.  330 

Burden  of  showing  insolvency  on  defendant,  must 

be  clearly  proven ii.  330 

May  be  levied  on  any  property  capable  of  manual 

delivery ii.  389 

Allegation  in  affidavit  on  which  granted,  must  be 

in  conformity  with  the  statute iii.  342 

Affidavit,  if  made  by  agent  not  sufficient  when  it 

states  that  there  are  no  (Counter-claims,  etc.,  to  the 
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knowledge  of  deponent;  must  state  that  there  are 
none  to  the  knowledge  of  plaintiff iii.  342 

— '—  Affidavit  on  which  granted  must  show  amount  of 
claim iii.   162 

If  amount  of  claim  is  alleged  on  information  and 

b3lief,  the  grounds  of  the  belief  must  be  set  forth, 
and  the  reasons  given  why  a  positive  aflBdavit  to  that 
effect  is  not  presented iii.   162 

Affidavit  on  which  it  is  granted  must  show  cause 

of  action iii.     74 

Granted  in  action  against  firm,  when  one  part- 
ner has  fraudulently  transferred  his  interest  therein 

to  another iii.  106 

Action  for  goods  sold  and  delivered  is  for  breach  of 

contract  within  the  meaning  of  sect.  635  of  the  Code,  iii .  106 

What  is  a  wilful  injury  to  property  within  the 

meaning  of  section  553  of  the  Code iii.  388 

Shares  of  stock  of  foreign  corporation  having  its 

office,  factory,  etc.,  in  the  State  of  New^York,  may 
be  attached  here iii.  182 

The  fact  that  the  time  limited  for  the  commence- 
ment of  an  action  for  the  collection  of  a  debt  appears 
to  have  expired  before  the  action  was  commenced, 
will  not  justify  an  order  vacating  an  attachment  is- 
sued in  it iii.   182 

Person  acquiring   interest   in   attached   property 

may  move  to  vacate,  when  the  affidavits  on  which  it 

is  granted  are  insufficient iii.     74 

Motion  to  vacate,  for  irregularities  may  be  made 

after  judgment  and  the  issuing  of  execution,  and  at 
any  time  before  the  application  of  the  attached  prop- 
erty   iii.  290 

Person  who  has  acquired  interest  in,  or  lien  upon 

attached  property,  upon  moving  to  vacate  attach- 
ment, must  furnish  legal  proof  of  such  interest  or  lien ; 
party  moved  against  may  question  its  validity. 
iii.  347,  416 
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What  evidence  is  not  sufficient iii.  416 

Using  new  papers  on  motion  to  vacate iii.  109 

Attachment  creditor  bound  by  injunction  issued 

under  se.tion  1806  of  the  Code iii.  127 

Certificate  of  person  served  with,  as  to  property-  of 

debtor  in  his  possession,  or  the  amount  he  is  indebted 
to  the  debtor,   does  estop  him  from  showing  error 

therein iii.  361 

Shares  of  stock  in  a  foreign  corporation,   when 

cannot  be  attached . .  ^ iv.  189 

Only  property  within  the  jurisdiction  of  the  Court 

issuing,  can  be  attached iv.   189 

Void  levy  should  be  set  aside iv.  189 

Extent  of  examination  of  person  having  in  his  pos  - 

session  property  of  the  defendant  in  an  attachment,  iv.   173 

In  aiirtion  begun  simultaneously  with  the  comple- 
tion of  the  work  to  recover  for  which  action  is 
brought,  or  on  day  on  which  part  of  money  sued  for 
was  loaned,  should  be  vacated  when  there  are  no 
special  circumstances  showing  breach  of  contract. 
iv.  353,  361 

Mere  recital  of  facts  without  statement  of  their 

existence  not  sufficient  in  affidavit  on  which, 
granted .* iv.  353 

Cannot  be  issued  out  of  N.    Y.    City   Court  to 

sheriff  of  any  county  other  than  New  York iv.  327 

Cannot  be  issued  out  of  City  Court  of  New  York 

against  domestic  corporation iv.  319 

Where  attachment  vacated  in  part  only,  the  sureties 

on  the  undertaking  to  procure  it  do  not  become  liable 
for  damages,  and  this  although  it  was  sustained  in 
part  because  a  portion  of  the  property  attached  had 
been  sold  under  execution  in  the  same  action iv.       4 

The  practice  ks  to  the  payment  of  sheriff's  fees 

and  charges  upon  executing  an  attachment  and  the 
reimbursement  of  the  party  paying  them,  stated... iv.   148 

When  motion  to  puni.sh  party  for  contempt   for 


128  CIVIL  PROCEDtJRE  REPORTS. 

ATTACHMEKI—Coniinued.  page 

failing  to  pay  such  fees  as  required  by  an  order  of  the 
Court  will  by  denied iv.   148 

Whether  Court  has  power  to  fix  amount  of  sheriff's 

fees  on  attachment  or  determine  who  shall  pay  them, 
qucBre iv.   148 

Sheriff  has  lien  upon  attached  property  for   his 

fees,  etc.,  and  is  not  obliged  to  deliver  it  to  defendant 
upon  vacation  of  attachment  until  they  are  paid.iv.  148, 154 

Sheriff  may  bring  action  to  procure  a  sale  of  such 

property  in  satisfaction  of  his  lien iv.  154 

When  cannot  be  levied  upon  chose  in  action.... v.  361 

When  may  be  sustained  by  additional  aflSdavits.  v.  261 

When  defendant  in,  is  a  non-resident v.  261 

Sheriff  may  bring  action  to  collect  debt  attached 

before  judgment  in  the  action  in  which  the  attach- 
ment was  issued .• v.  167 

Junior  attaching  creditor  on  moving  to  vacate  prior 

attachment  must  furnish  legal  evidence  of  the  exist- 
ence of  his  lien v.   191 

When  not  vacated,  where  ^r/wa /ar?^  case  is  made 

out vi.  263,  268 

When  defects  in  affidavit  on  which,  issued  are  not 

jurisdictional  they  cannot  be  raised  in  collateral  ac- 
tion  .' vi.  401 

Instance  of  affidavit  on  which,  granted  held  insuffi  - 

cient vi.  366 

When  absence  of  affidavit  of  no  prior  application 

not  fatal  defect vi.  268 

When  will  not  lie vi.  79 

Judgment  or  statutory  liability  not  contract.... vi.  79 

Mode  of  levying  on  promissory  note,  etc vi.  164 

Effect  of  prior  fraudulent  transfer vi.  164 

Levy  on  instrument  for  payment  of  money  made 

only  by  taking  it  into  actual  custody vi.  164 

What  is  not  sufficient  proof  of  non-existence  of 

counter-claim vii.  411 

7 When  affidavit  by  attorney  insufficient vii.  411 
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When  affidavit  as  to  non-existence  of  counter- 
claim made  by  agent  sufficient vii.  287,  300 

Allegation  in,  of  knowledge vii.  287 

What  proof  of  lien  of  junior   attaching  creditor 


moving  to  vacate  prior,  insufficient vii.     86 

—  When  motion  to  vacate  is  founded  on  papers  on 
which  it  was  granted,  an  affidavit  made  after  the 
granting  of  the  attachment  cannot  be  filed  nunc  ^ro 
tunc  and  read  in  support  of  it vii.     90 

—  Instance  of  case  in  which  cause  of  action  and, 
non-existence  of  counter-claims  were  sufficiently 
shown vii.  144 

—  What  proof  that  defendant  is  an  adult  required  in 

N.  Y.  City  Court vii.  144,  150 

—  Instance  of  affidavit  not  sufficient  to  sustain,  .vii.  356 

—  What  proof  of  fraudulent  disposition  of  property 
necessary vii.  356 

—  When,  issued  on  allegation  that  defendant  had  be- 
come indebted  to  plaintiff  for  goods  sold,  plaintiff  may 
show,  on  motion  to  vacate  on  affidavits  that  term  of 
credit  had  not  expired,  that  the  sale  was  induced  by 
fraud,  and  the  debt  is  therefore  due vii.     67 

—  When,  not  vacated  for  non- service  of  summons 
within  the  thirty  days  allowed  therefor viii.  424 

—  Sheriff  has  not  a  lien  on  goods  attached  for  his 
fees viii.     33 


—  Sheriff  has  lien  on  attached  property  for  disburse- 
ments incurred  at  the  request  of  both  parties  to  the 
attachment  in  preserving  it viii.     32 

—  When  verification  of  complaint  used  on  applica- 


tion for,  upon  information  and  belief  sufficient,  al- 
though it  does  not  state  grounds  thereof ix.  161 

—  Statement  of  cause  of  action  in  affidavit  on  which. 


granted,  not  required  to  be  more  specific  than  state- 
ment of  same  facts  in  the  complaint ix.  161 

Allegation  in  affidavit  to  procure  attachment  that 

the  draft  sued  on  was  presented  for  payment  which 
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was  demanded  and  refused,  and  that  the  draft  was 
thereupon  duly  protested — Held  to  sufficiently  show 
demand,  neglect  or  refusal  to  pay  and  notice  thereof 
to  the  drawer ix.  161 

When,  may  issue  in  actiqn  on  contract  induced  by 

false  representations ix.  249 

When,  may  be  supported  by  copies  of  and  extracts 

from  affidavits  on  file ix.  249 

Right  to  and  extent  of  examination   of   person 

claimed  to  be  indebted  to  or  to  have  property  of  defend  - 

ant  in ix.   168 

When  disobedience  of  order  for  such  examination 

is  a  contempt ix.  168 

When  witness  not  privileged  from  answering  ques- 
tions put  to  him  on  such  examination ix.   168 

What  amounts  to  non- residence  within  the  mean- 
ing of  the  statute  authorizing  the  granting  of  an 
attachment  on  that  ground xi.     36 

The  tendency  of  the  law  is  to  enlarge  the  remedy 

by xii.  279 

When  may  issue  in  action  upon  judgment. . .  .xii.  326 

Cannot  be  granted  in  an  action  for  an  account- 
ing  xii.  334 

It  seems y  that  an  attachment  cannot  issue  in  an  ac- 
tion seeking  equitable  relief xii.  334 

Instance  of  an  affidavit  to  procure  an  attachment 

made  on  information  and  belief,  held  insufficient.. xii.  439 

What  contracts  are  instruments  for  the  payment 

of  Jnoney,  within  the  meaning  of  the  provision  re- 
lating to  attachments xii.  279 

What  constitutes  a  sufficient  levy  upon  personal 

property xii.   279 

Insurance  policy,  how  levied  upon;  claim  against 

mutual  benefit  insurance  company,  how  levied 
upon xii.  279 

Cannot  be  levied  upon  equitable  demands. . .  .xii.  279 

What  may  be  considered  on  motion   to  vacate. 
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founded  on  new  papers xii.  437 

Power  of  Court  to  vacate  for  failure  to  give  addi- 
tional security xii .   235 

Liability  of  sureties  where  attachment  so  vacated. 

xii.  235 

City  Court  of  New  York,  in  action  on  undertaking 

given  to  procure,  cannot  review  order  of  New  York 
Superior  Court,  vacating xii.  235 

-  Mode  of  levying  upon  negotiable  securities xii.  186 

Effect  of  pledge  thereof  upon  mode   of   levying 

thereon xii.   186 

An  error  in  granting  an  attachment  will  not  affect 

the  disposition  of  the  case  upon  the  pleadings  and 
proof xii.  334 

A  complaint  should  not  be  dismissed  on  the  ground 

that  the  facts  proved  show  a  cause  of  action  in  which 
an  attachment  could  not  be  granted,  because  an  attach- 
ment has  been  issued xii.  334 

When,  covers  money  growing  due  after  service 

thereof xiii.  338 

What  is  sufficient  taking  of  property  into  posses- 
sion of  sheriff  to  constitute  a  levy xiii.       9 

The  interest  of  a  defendant  in  firm  property  may 

be  levied  on  under  an  attachment xiii.     77 

Nature  of  a  certificate  from  one  indebted  to  or  hav- 
ing property  of  a  judgment  debtor xiii.     77 

When  plaintiff  required  to  accept  a  certificate  of 

one  alleged  to  be  indebted  to,  or  have,  property  of 
defendant xiii,     77 

When  certificate  insufficient  and  examination  or- 
dered   xiii.     77 

What  is  proper  undertaking  to  procure  discharge 

of  property  levied  on  under;  Court  may  require  in- 
creased  xiii.  218 

Horses  levied  on  under  an  attachment  may  prop- 
erly be  sold  as  perishable  property xiii.  224 

^What  property  is  perishable  within  the  provisions 
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of  the  statute  allowing  a  sale  thereof,  stated. . .  .xiii.  224 

Power  of  the  Court  to  direct  payment  of  money 

due  on  contract  attached,  to  sheriff  in  satisfaction  of 
execution xiii.  338 

Where  attachment  issued  against  property  of   a 

resident  of  this  State,  it  is  not  necessary  that  sum- 
mons be  served  within  thirty  days  after  granting  the 
attachment,  the  attachment  not  being  necessary  to 
the  conferring  of  jurisdiction xiv.     45 

May  issue  upon  binding  judgment,  whether  for- 
eign or  domestic,  whether  recovery  in  an  action  ex 
coniraciu  or  ex  delicto xiv.     19 

Code  of  Civil  Procedure,  section  635, — providing 

for  the  granting  of  attachments  against  the  property 
in  actions  upon  contract, — contemplates  two  kinds  of 
contract,  viz. ,  express  and  implied xiv.     19 

Money  realized  by  assignee  of  attachment  debtor 

upon  sale  of  assigned  property  cannot  be  levied  upon    « 
under xiv.  401 

There  can  be  no  levy  upon  money  under,  until 

the  officer  executing  the  writ  takes  the  money  into 
his  possession xiv.  401 

Placing  money  in  view  of  sheriff  having  attach- 
ment, saying  there  is  the  money,  but  forbidding  him 
to  take  it,  is  not  a  voluntary  delivery  to  the  sheriff. 
xiv.  401 

' Is  properly  vacated,  when  action  cannot  be  main- 
tained in  form  which  it  is  brought.  \ xiv.  328 

Sale  of  attached  property,  with  the  consent  of  all 

parties  and  by  the  direction  of  the  Court,  and  the  de- 
positing of  its  proceeds  under  direction  of  the  Court, 
will  not  prejudice  the  rights  of  creditors  who  subse- 
quently obtain  judgments  and  executions xiv.  232 

Laches  without  legitimate   excuse   is   sufficient 

ground  for  denying  motion  to  set  aside,  f#r  irregularity, 
but  where  the  application  is  made  on  the  merits  the 
rule  as  to  diligence  applicable  to  cases  of  irregularity 
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is  not  necessarily  controlling xiv.  232 

' Instance  of  a  case  in  which  the  charge  of  laches 

was  not  available  as  an  objection  to  a  motion  to  set 
aside  an  attachment xiv.  232 

' Instance  of  a  case  in  which  an  attachment  was 

properly  vacated  upon  the  merits xiv.  232 

When  affidavits  may  be  read  in   opposition   to 

motion  to  vacate xv.  176 

Objection  to  use  of  papers  in  opposition  to  motion 

to  vacate,  when  waived xv.  176 

Af&davit  to  procure,  need  not  state  that  there  has 

been  no  prior  application xv.  176 

" When  vacation  of  order  setting  aside,  presumed 

to  be  on  ground  that  it  was  against  the  law  and  not 
on  the  facts xv.  176 

' When  and  how  far  restoring  attachment  restores 

lien XV.  176 

Effect  of  order  that  lien  of  attachment  be  restored 

XV.  176 

Power  of  Court  to  order  party  having  property  to 

expose  it  to  levy xv.  222 

Instance  of,  properly  granted xv.  176 

Remedy  of  sheriff  holding  attachment  against  per- 
son having  property  of  debtor  in  his  possession  and 
claiming  to  own  it xv.  221 

When  affidavitsufficiently  shows  indebtedness. XV.  311 

Lien  of,  cannot  be  restored  pending  appeal,  by 

judge  other  than  the  one  who  vacated  it xv.  321 

Served  on  bank  affects  only  money  on  deposit  at 

time  of  service xvi.  315 

When,  has  priority  over  execution  previously  is- 
sued  xvi.  307 

Bank  failing  to  ascertain  what  money  it  has  to 

credit  of  attachment  debtor  at  time  of  service  of  at- 
tachment is  estopped  from  alleging  ignorance.  ..xvi.  314 

When  affidavit  by  attorney  to  amount  due  suffi- 
cient  xvii.  229 
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May  be  issued  at  any  time  before  entry  of  judg- 
ment, and  although  plaintiff  is  entitled  to  enter  it.xvii.  229 

Misstating  ground  on  which  it  is  granted  is  an 

irregularity  of  which  advantage  cannot  be  taken, 
unless  it  is  specified  in  moving  papers xvii.  229 

Review  of  order  vacating  by  Court  of  Appeals.xvii .  393 

When  proof  sufficient  to  sustain xvii.  393 

—^  Restoration  of  lien  of,   on  reversal  of  order  va- 
cating  xvii.  399 

Lien  under,  can  be  acquired  on  merchandise  only 

by  manual  seizure xvii.  399 

May   issue   against   property   of    person    trans- 
acting  business   as    '  *  executor  '* xviii.     63 

When   properly  granted  because  of   fraudulent 

disposition  of  property xviii.     63 

Interest  of  person  holding  contract  for  purchase 

of  real  property  is  not  subject  to  tevy  under. .  .xviii.  322 

When  lien  of,  restored  by  vacation  of  order  set- 
ting it  aside xviii.  262 

Rule    as    to    priority    between    several    attach- 
ments  xviii.   262 

What  property  is  perishable  and  may  be  sold  as 

such xix.  348 

Instance  of  case   in   which   proot   upon   which 

attachment  was  issued  was  insufficient  to  show  an 
intention  to  fraudulently  dispose  of  property xx.       6 

Affidavit  to  procure,  must  show  facts  constituting 

cause  of  action — conclusions  of  law  are  not  suffi- 
cient   XX.  341 

Unsupported  statements  of  affiant  of  facts  as  to 

which  it  does  not  appear  that  he  has  personal  knowl- 
edge will  not  sustain  attachment xx.  341 

When  affidavit  to  procure,  on  ground  that  debtor 

has  departed  from  State  with  intent  to  defraud  his 
creditors  and  is  about  to  remove  his  property  with 
like  intent,  is  sufficient  in  Justice's  Court xx.  427 

— —  Levy  of,  how  made. ...  * xx.  300 
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When  cannot  be  levied  upon  draft  by  serving 

upon  bank  issuing xx.     38 

When  lien  of  attaches xx.  300 

W^hen  junior   attaching   creditor   may  move   to 

vacate  prior xx.  338,  341 

What  proof  of   subsequent   levy   insufficient  on 

motion  to  vacate  prior  attachment xx.  338,  341 

How   lev-ying  of  junior   attachment   proven   on    • 

motion  to  vacate  prior  attachment xx.  338,  341 

Will  not  be  vacated  on  ground  that  property  is 

exempt  from  execution,  unless  the  exemption  is 
affirmatively  shown xx.  427 

When  setting  aside  of  order  vacating,  does  not 

restore  lien  of xx.  300 

Effect  of  order  setting  aside  order  vacating,  .xx.  300 

When  proceeds  of  sale  under  junior  execution  to 

be  applied  on  attachment  previously  issued  where  no 
levy  was  made  thereunder  or  when  levy  was  released 
on  vacation  of  the  attachment  and  not  re -made  when 
vacatur  set  aside xx.  300 

When  order  vacating  because  proof   insufficient 

not  reversed  on  appeal,  by  Court  of  Appeals xxi .   120 

When  order  denying  motion  by  junior  lienor  to 

vacate  attachment  not  improperly  denied  because 
junior  lien  not  sufficiently  established xxi.  121 

Non-existence  of  counter-claims  not  proven   by 

affidavit  of  attorney  who  has  and  could  have  no 
personal  knowledge xxi.  131 

When  affidavit  of  president  of  corporation  to  sale 

of  goods  and  non  -existence  of  counter-claims  sufficient 
to  sustain xxi.  131,  321 

When  non -existence  of  counter-claims  sufficiently 

proven  by  affidavits  of  secretaries  of  corporation,  .xxi.  136 

When  affidavit  of  assignee  to  claim  as  to  amount 

due  and  non-existence  of   counter-claim   sufficient. 

xxi.  141 ,  359 

—  When  fraudulent  disposition   of  property  suffi- 
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ciently  shown xxi.  143,  147 

When  non-existence  of  counter-claims  and  other 

jurisdictional  facts  sufficiently  proven  by  affidavit  of 
plaintiff's  agent xxi.  162 

Omission  of  words  **  known  to  him  "  in  such  affi- 
davit  xxi.  162 

Affidavit  to  procure,  in  action  on  note  need  not 

allege  that  plaintiff  is  holder  for  value  before  maturity, 

or  that  he  has  not  paid xxi.  321 

,When  complaint  assumed  to  be  one  of  the  papers 

in  which  attachment  granted xxi.  141 

When  properly  issued  out  of  City  Court  of  New 

York  against  domestic  corporation  as  non-resident. 
xxi.  217 

When  injunction  not  granted  in  aid  of xxi.  152 

When  publication  of  summons  not  commenced  in 

time xxi.  293 

When  abandoned,  by  failure  to  give  indemnity. 

xxi.     52 

Extent  of  indemnity  and  how  limited. ..... .xxi.     52 

Proof  necessary  in  action  against  sheriff  for  money 

received  by  him  under  attachment xxi.     52 

In  action  against  foreign  corporation,  affidavits  to 

procure,  must  show  that  Court  has  judisdiction  over 
subject-matter  of  action xxii.  336 

Affidavit  to  procure,  made  by  one  who  acted  for 

treasurer  of  corporation  and  conducted  negotiations 
and  completed  transactions  and  within  whose  per- 
sonal knowledge  the  facts  were,  and  which  states 
the  source  of  information  and  belief  as  to  all  facts 
not  stated  upon  personal  knowledge,  is  sufficient.xxii.  186 

Junior  attaching  creditor  moving  to  vacate  a  prior 

attachment  must  show  every  step  in  his  own  pro- 
cedure, and  this  he  should  do  by  producing  the 
papers  upon  which  his  attachment  was  granted. xxii.  227 

Motion  to  vacate,    issued   against  foreign   cor- 
poration in  action  for  goods  sold  and  delivered  prop- 
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erly  denied  where  plaintiff,  in  answer  to  defendant's 
assertions  that  the  term  of  credit  had  not  expired, 
showed  that  the  credit  was  procured  by  false  repre- 
sentations  xxii.  214 

Issued  out  of  City  Court  of  New  York  against 

domestic  corporation  on  the  ground  that  it  has  not  a 
place  of  business  within  the  city  will  not  be  vacated 
merely  because  the  certificate  of  incorporation  names 
that  city  as  the  place  where  its  principal  place  of 
business  is  located xxii.  314 

Is  not  merged  in  judgment  or  discharged  by  its 

recovery xxii.     94 

When  return  of,  unauthorized xxii.     94 

When  improper  return  of,  may  be  canceled  and 

writ  taken  from  files  of  Court  and  returned  to  sheriff. 
: xxii.     94 

Objection  that  junior  attaching  creditor  does  not 

show,  on  motion  to  vacate  prior  attachment,  that  any 
attachment  had  been  obtained  by  him,  cannot  first  be 
taken  on  appeal  from  order  vacating  the  prior  attach- 
ment  xxii.   105 

Objection  that  irregularity  in  attachment  attacked 

is  not  specifically  stated  in  motion  papers,  cannot  be 
first  taken  on  appeal xxii.  105 

Warrant  of,  is  void  if  it  fails  to  state  the  ground 

on  which  it  was  granted xxii.  105 

What  defects  in  warrant  of,  may  be  cured   by 

amendment xxii.   105 

See  Additional  Allowance ;  Appeal ;  Complaint ; 

Creditor's  Bill ;  District  Court  in  the  City  of  New 
York;  Execution;  Fraud;  Injunction;  Pleadings; 
Undertaking. 

How  levied  upon  property  in  possession  of  U.  S. 

Government  as  subject  to  import  duties xxiii.  337 

What  notice  of  levy  sufl5cient .xxiii.  337 

When  both  the  defendant  and  his  assignee  can- 
not move  to  vacate xxiii.  251 
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When   recital   in,   of  ground   of,    disjunctively 

proper  and  suflBcient xxiii.  306 

Within  what  time   indemnity   bonds   should   be 

given  or  property  delivered  to  claimant xxiii.  397 

When  vacated  in  action  against  foreign  cor- 
poration because  it  does  not  appear  where  cause  of 
action  arose  or  that  plaintiff  is  resident  of  State. 
xxiii.  348 

SuflBciency  of  affidavits  to  procure,  cannot  be  at- 
tacked by  junior  lienor  after  proceeds  of  attached 
property  have  been  applied  to  payment  of  judgment. 
xxiv.     16 

Note  on  effect  of  levy  under  execution  y  upon  applica- 
tion to  vacate xxiv.     2 1 

Effect  of  defects  in  affidavits  to  procure  order  for 

publication  of  summons xxiv.    J16 

When  justifies  action  of  sheriff xxiv.    |16 

When  irregularities  in  execution  cured  by  subse- 
quent issue  of  another xxiv.    ^16 

Statement  of  ground  for,  in  warrant xxiv.    \\6 

Form  of  execution  when  attachment  issued. xxiv.    /16 

Effect  of  attachment  upon  distribution  of  proceeds 

of  sale  under  execution xxiv.     16 

Cannot  issue  in  action  against  administrator  for 

accounting xxiv.     16 

Note  on  Jion-issuability  of  attachment  in  Equit- 
able Actions xxiv.     31 

When  may  issue  in  action  by   administrator  de 

bonis  non  to  recover  from  his  predecessor  in   office 
moneys  belonging  to  estate xxiv.     16 

Priority  among   attachments xxiv.     16 

Effect  of  assignment  of  accounts  after  levy  of  at- 
tachment thereon xxiv.     16 

Effect  upon,  of  withdrawal  of  execution. .  .xxiv.     16 

A  liability  dependent  upon  a  contingency  which 

may  never  happen  cannot  be  attached xxiv.     92 

-—  A  debt  cannot  be  attached  as  to  one  person  and  no^ 
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as  to  another xxiv.     92 

The  commencement  of  an  action  to  collect  a  debt 

owing  the  attachment  debtor  and  upon  which  there 
has  been  an  attempt  to  levy  the  attachment  is  not 
equivalent  to  a  new  and  additional  levy xxiv.     92 

Such  levy  can  only  be  made  in  the  manner  pro- 
vided by  law  for  the  original  levy xxiv.     92 

A  person  required  to  give  a  certificate  under  sec- 
tion 650  of  the  Code,  cannot  put  an  end  to  the  exam- 
ination by  denying  the  defendant's  title  to  the  goods, 
or  by  simply  saying  that  he  is  not  indebted  to  the 
defendant xxiv.  245 

Against  foreign  corporation,  affidavit  setting  up 

jurisdictional  facts  may  be  filed  nunc  pro  tunc,  .xxiv.  234 

An  action  for  trespass  to  property  will   not   lie 

where  the  property  has  been  taken  under  attachment, 
and  the  attachment  has  not  been  held  irregular  or 
void xxiv.  196 

When  the  affidavit  upon  which  an  attachment  is- 
sues complies,  in  form,  with  all  the  requirements 
of  the  Code,  it  is  not  irregular  or  void xxiv.   196 

When  warrant  of  attachment  may  issue. . .  .xxiv.  197 

An  attachment  will  not  be  granted  in  a  suit  against 

a  foreign  corporation  where  the  amount  of  the  damages 
claimed  is  indefinite  and  uncertain,  and  incapable  of 
ascertainment  upon  the  face  of  the  papers xxiv.  411 

Upon  property  which  consists  of  a  demand. xxiv.  431 

Where  property  is  transferred  between  the  vacating 

of  one  attachment,  and  the  granting  of  another,  the 
transferee  has  a  good  title xxiv.  432 

In  order  to  confer  jurisdiction  upon   the   Court 

to  grant  a  warrant  of  attachment,  it  must  affirmatively 
appear  not  only  that  the  defendants  are  non-residents 
of  the  City  of  New  York,  but  that  they  have  not  an 
office  within  that  city  where  they  regularly  transact 
business ;  and  where  the  plaintiff  simply  alleges  that 
the  defendants  are  non-residents  of  the  City  of  New 
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York,  this  is  not  a  sufficient  compliance  with  the 
jurisdictional  requirements  and  therefore  invalidates 
the  attachment xxv.  251 

Under  section  638  of  the  Code  of  Civil  Procedure, 

providing  that  personal  service  of  the  summons 
must  be  made  upon  the  defendant  against  whose 
property  an  attachment  has  been  granted  within 
thirty  days  after  the  granting  thereof,  or  else  before 
the  expiration  of  the  same  time,  service  of  the  sum- 
mons by  publication  must  be  commenced,  or  ser- 
vice thereof  must  be  made  without  the  State,  pur- 
suant to  an  order  obtained  therefor ;  failure  to  serve 
the  summons  without  the  State  upon  a  non-resident 
till  after  the  expiration  of  the  thirty  days  does  not 
affect  the  validity  of  the  service,  or  the  order  author- 
izing it,  but  simply  the  validity  of  the  attachment 
which  the  defendant  thereupon  is  entitled  to  have 
vacated xxv.  280 

See  Assignment xxv.   294 

Under  our  Code  is  not  an  original  process   by 

which  an  action  is  commenced.  It  is  a  mere  pro- 
ceeding in  an  action xxv.  1 76 

Where   a  sheriff  receives    several    attachments 

against  the  same  debtor,  it  is  his  duty  to  satisfy  them 

in  the  order  in  which  they  were  received xxv.  197 

An  application  to  vacate  a  warrant  of  attachment, 

when  founded  only  on  the  papers  upon  which  the 
warrant  was  granted,  if  the  warrant  was  granted  by 
a  Judge  out  of  Court,  must  be  made  to  the  same 
Judge,  in  Court  or  out  of  Court,  and  with  or  with- 
out notice,  as  he  deems  proper xxv.  202 

In  applying  for  a  warrant  of  attachment,  a  state- 
ment of  two  grounds,  disjunctively  and  in  the  alter- 
native, is  a  statement  of  neither  ground,  since  to 
affirm  one  or  the  other  proposition  is  to  affirm  neither ; 
and  in  such  a  case  the  warrant  will  be  vacated.. xxv.  202 

The  sheriff  is  entitled  to  be  paid  his  fees  by  the 
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defendant  before  he  can  be  called  upon  to  surrender 
the  property  upon  which  the  attachment  was  levied . 
XXV.  235 

Against  property  provided  for  by  section   635, 

subd.  3,  Code  of  Civ.  Pro.,  as  amended  in  1895,  in 
actions  for  personal  injuries  as  limited  to  the  probable 
amount  of  the  recovery xxv.  102 

The  practice  in  this  respect  should  be  assimilated 

to  that  followed  in  granting  orders  of  arrest xxv.  102 

What  constitutes  a  certified  copy  of  a  warrant  of 

attachment xxv.  156 

Against  foreign  corporation.     What  is  a  suflScient 

service  of  the  summons  under  section  638  of  the 
Code xxv.     48 

• Where  an  attachment  has  been  granted  against  a 

foreign  corporation  and  the  affidavits  upon  which  it 
was  granted  did  not  show  either  that  the  plaintiff  was 
a  resident  of  the  State  or  that  the  cause  of  action  ac- 
crued within  the  State ;  and  said  attachment  was  set 
aside  for  want  of  jurisdiction  on  motion  of  a  subse- 
quent lien  or  a  motion  for  leave  to  file  an  additional 
affidavit  nunc  pro  tunc  setting  forth  the  residence  of 
the  plaintiff  will  not  be  granted xxv.  365 

Warrant  of  attachment  need  not  recite  the  pro- 
ceedings upon  which  it  rests xxv.  141 

What  is  a  certified  copy  of xxv.  156 

An  unqualified  averment  of  facts,  of  which  it  is 

not  apparent  that  the  deponent  actually  had,  or  from 
his  situation  probably  had  personal  knowledge,  is  in- 
sufficient to  sustain  an  attachment xxvi.     25 

The  mere  fact  that  a  defendant  is  trying  to  raise ' 

money,  or  is  in  financial  straits,  is  not  sufficient  ground 

for  an  attachment xxvi.     78 

The  interest  of  the  insured  in  a  policy  which  stip- 
ulates to  pay  a  certain  sum  to  him  ten  years  after  date, 
or  to  his  estate  if  he  should  die  within  that  time,  and 
which  has  a  present  surrender  value  is  attachable 
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under  section  648 xxvi.  157 

An  attachment  will  not  lie  against  the  president  or 

treasurer  of  an  unincorporated  association  consisting 

of  seven  or  more  persons xxvi.  178 

The  Code  of  Civil  Procedure  makes  no  provision 

'  for  an  attachment  against  an  unincorporated  associa- 
tion, sued  in  the  name  of  its  president  or  treasurer 
under  section  1919 xxvi.  178 

Section  636  specifies  that  to  authorize  an  attach- 
ment the  defendants  must  be  either  natural  persons  or 
corporations  and  the  warrant  must  run  against 
their  property xxvi.   178 

The  judgment  must  follow  the  attachment  as  it  is 

only  attached  property  which  may  be  reached  by  ex- 
ecution   xxvi.   178 

An  insured's  interest  in  an  endowment  life  insur- 
ance policy,  which  has  an  unconditional-  value,  is 
attachable,  but  it  is  not  necessary  to  seize  the  policy 
itself xxvi.  244 

In  an  action  upon  a  bond  given  by  a  third  party 

claimant  to  release  property'  attached,  under  section 
2912  of  the  Code,  the  burden  is  upon  the  defendant 
to  prove  by  a  preponderance  of  evidence  that  he  was 

the  owner  of  the  property  at  the  date  of  the  levy. xxvi .   359 

When  an  attachment  has  been  vacated  or  annulled, 

the  Court  may  direct  the  notice  to  be  canceled  of 
record xxviii.  146 

A  stay  of  proceedings  suspends  the  effect  of  the 

annulment xxviii.  146 

An  appeal  is  taken  and  duly  perfected,  the  effect 

of  such  appeal  is  to  suspend  the  annulment  until  the 
appeal  is  finally  disposed  of xxviii.   147 

An  attachment  is  "  annulled  "  when  the  action  ia 

which  it  was  granted  abates xxviii .   146 

Failure  to  publish  summons xxviii.  124 

In  an  affidavit  to  procure  an  attachment  upon  the 

ground  of  non- residence,  the  mere  averment  of  facts 


VOL.  XXXVI.     INDEX.  143 

KT£KCaMXSri--Continued.  pagb 

as  upon  personal  knowledge  is  not  sufficient. xxviii.  412 

Levy,  sufficiency  of,  where  at  the  time   of   the 

alleged  levy  thereunder,  the  property  was  in  the  cus- 
tody of  a  warehouseman,  who  had  a  lien  thereon  for 
his  charges xxviii.  135 

Motion  to  vacate .    Where  real  property  is  attached , 

and  on  trial  a  judgment  is  recovered  by  the  defend- 
ant from  which  an  appeal  is  taken,  the  Court  will  not 
thereafter  entertain  a  motion  to  vacate  the  attachment 
because  of  insufficiency  of  the  papers,  .xxviii.   147«,  412 

Note  on  attachment xxviii.  144 

Under  section  682  of  the  Code  of  Civil  Procedure, 

a  motion  to  vacate  an  attachment  may  be  made  at  any 
time  before  the  actual  application  of  the  attached  prop- 
erty or  the  proceeds  thereof  to  the  pajrment  of  the 
judgment,  but  this  section  does  not  apply  after  judg- 
ment has  been  given  against  the  plaintiff xxix.  187 

When  plaintiff  obtains  an  attachment  and  there- 
after judgment  is  rendered  against  him,  the  attach- 
ment is  annulled,  and  a  motion  to  vacate  same  cannot 

be  entertained xxix.   187 

Under  section   3343,    subdivision    12,    the   City 

Court,  General  Term,  has  no  power  to  vacate  a 
warrant  of  attachment  annulled  by  judgment  against 
the  attaching  party xxix.  187 

Suit  between  foreign  corporations xxx.     30 

Insufficiency  of  affidavit  in xxx.     30 

Insufficient  proof  of  service  of  warrant  of  notice 

of xxx.  30 

Stock  of  foreign  corporation xxx.  161 

Proceedings  to  enforce xxx.  161 

Motion  to  vacate ,  when  should  not  be  granted .  xxx.  161 

Upon  whom  is  burden  of  establishing  prior  lien. 

xxx.   168 

When  property  is  incapable  of  manual  delivery. 

xxx.   168 

Pleading,  demurrer,  jurisdiction xxx.  168 
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Claim  by  third  party  to  property  attached ....  xxx.  242 

Action  by  sheriff  to  recover  attached  property .  xxxi .     6  7 

When  the  interest  of  the  owner  and  pledger  in 

certificates  of  a  foreign  corporation  belonging  to  a 
non-resident,  in  possession  of  a  resident,  can  be 
levied  upon xxxi .   286 

Warrant  of,  how  executed  in  Municipal   Court. 

xxxi.  170 

Affidavit,  where  damages  are  unliquidated ;  what 

necessary  to  contain ;  what  insufficient.  Allegation 
as  to  non- residence.  Will  not  lie  in  an  action  to 
recover  damages  for  injuries  causing  death,  through 
negligence  of  defendant xxxii.     38 

Where  damages  unliquidated,  evidence  of  claim 

must  be  set  forth  in  affidavit  for  information  of  the 
Court xxxii.   132 

Foreign  corporation.     Refusal   of  certificate   of 

property  attached xxxii.  222 

Issued  out  of  Federal  Court  against  receivers  ap- 
pointed by  State  Court xxxv.     55 

ATTORNEY. 

Denial  of  motion  for  security  for  costs  does  not 
affect  attorney's  liability  therefor ii.   108 

Mode  of  enforcing  attorney's  liability  for  costs. ii.   108 

Cannot  be  imprisoned  for  non-payment  of  costs 

on  appeal  from  order,  unless  they  were  awarded,  in  a 
proceeding  prosecuted  by  him  with  improper 
motives ii .   122 

When  cannot  be  required  to  pay  sheriff's  fees..ii.  332 

Court  has  no  power  to  adjust  amount  of  attorney's 

fees  in  summary  way,  on  his  application iii .   141 

Power  of,  to  settle  and   discontinue  action   and 

satisfy  judgment vi.  315 

When  liable  for  costs vi .   294 

His  duty  as  an  officer  of  the  Court vii.  233 

When  to  furnish  address  of  his  client vii.  233 

I^iability  for  costs,  for  misconduct vii.  233 
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May   act   as  surety   in   undertaking   if  he    has 

abandoned  the  practice  of  law  and  engaged  in  another 
occupation viii.  420 

See  Attorney's  Lien. 

Order  substituting,  is  a  mere  incident  in  the  pro- 
gress of  a  cause xii.  208 

Can  only  be  made  in  Court  in  which   cause   is 

pending  to  which  order  can  relate xii.  208 

Cannot   be   ordered   in   Surrogate's   Court  after 

proceedings  have  been  removed  by  appeal  to  Supreme 
Court xii.   208 

Authority  of,  terminates  with  entry  of  judgment. 

xiii.  314 

The  Courts  take  judicial  notice  of  the  signature  of 

attorneys  of  parties  to  an  action,  but  not  of  parties 
litigant  who  have  not  appeared  in  person xiii.  293 

Where   an   attorney  prosecutes   or    defends    an 

action  under  an  agreement  that  costs  recovered 
therein  shall  belong  to  him,  it  is  valid  and  makes 
him  the  owner  of  the  judgment  for  costs  and  of  all 
securites  for  their  payment,  and  will  defeat  a  right 
of  set-off  which  one  of  the  sureties  upon  an  under- 
taking for  the  payment  of  such  costs  would  other- 
wise have  had xiii.  349 

May  look  not  only  to  person  actually  benefited 

by  services  performed,  but  also  to  person  who  em- 
ployed him xiv.  283 

Instance  of  a  case  in  which  general  guardian  was 

held  liable  for  services  rendered  for  the  benefit  of  his 
ward xiv.  283 

Courts  take  judicial  notice  of  signature  of . . .  .xv.   126 

How  may  subscribe  name xv.   126 

May  purchase  real  property  with  intent  to  bring 

suit  to  recover  it xv.       8 

When  purchase  of  claim,  by,  is  not  champer- 

tous XV.  424 

When  notice  to  attorney  of  restrictive  covenant 
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relating  to  real  property  is  notice  to  his  client... xxii.  1 
See  Appearance;  Attorney's  Lien;  Bill  of  Par- 
ticulars; Costs;  Evidence;  Executor  and  Adminis- 
trator; Expert  Witness;  Reference;  Security  for 
Costs ;  Service ;  Stipulation ;  Subpoena  Duces  Tecum ; 
Undertaking;  Witness. 

Authority    of    plaintiff's     attorney    to     sue     is 

proved  by  the  verification  of  the  complaint  by  the 
plaintiff xxiv.  263 

Lien  of  on  award  on   opening   street,    Supreme 

Court  has  no  power  to  determine xxvii.  245 

Order  directing  summary  payment  of  attorney's 

fee  from  award  in  street  opening  should  be  reversed 
and  the  proceedings  dismissed,  with  costs,  the  owner, 
of  the  ward  being  entitled  to  have  the  amount  of  his 
indebtedness  to  his  attorney  determined  in  an  action 
and  not  being  compellable  to  submit  to  its  determin- 
ation in  a  special  proceeding  upon  a  reference.xxvii.  245 

See  Attorney  and  Cwent. 

Actions   for  services;    restriction    of    Code    on 

appeals .xxviii.  320 

See  Appkai^. 

Costs  not  chargeable  to  one  filing  objections  to 

administrator's  account xxviii.     98 

Lien  for  fees xxviii.  113,  116«,  305«,  319» 

The  attorney  has  a  prior  right  to  the  creditors  in 

receiving  compensation  for  his  services  from  the  pro- 
ceeds of  a  judgment  he  has  obtained xxviii.  306 

Misconception    of    in     serving     answer.       See 


Frivoix)us  and  Sham  Answers xxviii. 

—  An  attorney's  relation  to  case  terminates  with  the 
jud^ent  therein xxviii.  420 

—  Order  opening  a  default  is  within  the  discretion 
of  the  Court,  and  cannot  be  reviewed,  unless  there 
has  been  gross  abuse  of  discretion xxviii.  420 

—  Applicant  to  open  a  default  must  not  only  show 
reasonable  ground  therefor,  but  the  burden  is  upon 
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him  to  establish  his  good  faith  otherwise  than  simply 
by  affidavit xxviii.  420 

Defendant  cannot  object  to    a    direction    of    a 

verdict  for  the  sum  which  his  own  witness  testified 
was  due,  though  there  was  evidence  that  a  part 
thereof  was  paid xxix.     28 

Defenilant,  who  moves  to  dismiss  the  complaint 

on  special  grounds  after  the  parties  have  rested, 
thereby  waives  his  right  to  have  the  facts  in  reference 

to  such  grounds  submitted  to  the  jury xxix.     28 

Proceedings  in  the  Surrogate's  Court  to  collect  a 

claim  against  an  estate  which  is  undisputed  is  not  an 
action,  but  a  special  proceeding xxix.     28 

An  attorney  may  purchase  a  claim  against  an  es- 
tate, which  claim  is  supposed  to  be  undisputed,  with 
an  intent  to  commence  proceedings  in  the  Surrogate's 
Court  to  call  the  administrator  to  account xxix.     28 

Section  73,  Code  of  Civil  Procedure,  prohibiting 

an  attorney  from  buying  a  demand  for  the  purpose 

of  bringing  a  suit  on  it  to  be  strictly  construed. xxix.     38 

Appearance  by.     What  constitutes xxix.     99 

Authority  to  receive  judgment.     Where  an  action 

has  been  prosecuted  to  final  judgment,  the  plaintiff's 
attorney  of  record  has  power  to  receive  any  money 
coming  to  his  client  from  the  suit,  and  payment  to 
him  binds  the  client,  although  he  fails  to  pay  over 
the  money xxix.  153 

Where  an   attorney   interested   ijp   the   recovery 

prosecutes  an  appeal  for  a  plaintiff,  and  loses  the 
appeal,  the  fair  rule  is  to  permit  the  offset. , .  .xxxv.     81 

ATTORirSYOSNEBAL. 

Notice  to,   of  sale  by  receiver  of  a  corpora- 
tion  xxvii.   102 

In  proceedings  for  voluntary  dissolution  of  cor- 
poration, attorney -general  entitled  to  notice  whether 
solvent  or  insolvent xxvii.  154 
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Examination  of  witnesses xxxii.   163 

See  Contempt. 

ATTORNEY  AND  CLIEITT. 

Out  of  what  transaction  the  relation  grows i.   166 

Court  has  power  to  relieve  client  from  stipulation 

made  by  his  attorney v.     26 

Whether  attorney  can  bind  client  by  stipulation » 

that  decision  in  one  case  shall  be  considered  as  made 

in  another  without  express  authority,  quaere v.     26 

Defense  that  attorney  brought  claim  for  the  pur- 
pose of  suing  thereon v.     38 

• When  agreement  between,   that   attorney's   fees 

shall  be  contingent  on  success  and  that  he  shall  pay 
costs  and  expenses  of  litigation  not  void ix.  384 

When  employment  of  attorney  ends x.     27 

Appeal  maybe  taken  by  new  attorney  without  sub- 
stitution   X.     27 

Compensation  of  attorney  governed  by  agreement 

with  client xi.   189 

Such  agreement  must  be  just  and  fair xi.   189 

• When  upheld  and  enforced xi.   189 

When  agreement  between,  not  void   under   law 

against  champerty  and  maintenance.' xi.   189 

Agreement  valid  between,  cannot  be  attacked  by 

third  parties xi.   186 

When  employment  of  attorney  ends  with  termina- 
tion of  action xi.   106,  326 

When,  cannot  accept  money  in  settlement  of  claim 

and  release  the  same xi.  327 

When  judgment  debtor  may  show  that  appearance 

of  attorney  for  him  in  action  was  unauthorized.xi.  283,  310 

When,  not  chargeable   with   cost   although   in- 
terested in  recovery xi.     90 

When,  presumed   to   have   authority  to   collect 

bond xi.  327 

Provision  of  Code  staying  proceedings  after  death 

of  attorney  has  no  application  to  case,  the  attorney  in 
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which  died  after  entry  of  judgment xvii.     86 

When  substitution  of  attorney  ordered  without 

payment  of  fees  of  former  one,  because  of  his  failure 

to  proceed xvii.  175 

Advice  given  by  counsel  to  corporation  to  depart- 
ment or  officer  of  city  government  is  privileged. xviii.  109 

Extent  of  stay  of  proceedings  after  of  death  attor- 
ney  xviii.  239 

Duty  of  an  attorney  who  has  appeared  in  action 

to  continue  it  until  its  determination xxi.  336 

Power  of  attorney  to  bind  client xxi.  336 

When  attorney  cannot  withdraw  answer  interposed 

by  him  for  client xxi.  336 

When  authority  of,  presumed  and  cannot  be  denied 

in  collateral  proceedings xxi.     42 

See  Arrest;  Assignment;  Attorney;  Attorney's 

Lien ;  Champerty  and  Maintenance ;  Costs ;  Evidence ; 

Execution;  Will. 
When  stipulation  of  attorney  not  to  appeal,  etc., 

binds  client xxiv.     49 

Noie  on  power  of  attorney  to  bind  client  by  stipula- 
tion   xxiv.     53 

An  attorney  is  liable  to  his  client  for  the  conse- 
quences of  his  negligence  and  ignorance  in  searching 
the  title  of  property  offered  to  his  client xxvi.  382 

Where  an  attorney  enters  into  a  contract  with  a 

client  to  prosecute  his  case  for  thirty  per  cent,  of  the 
amount  recovered,  the  allowances  by  the  Court  and 
taxable  costs  are  a  part  of  the  amount  **  recovered. " 
xxviii.  118 

It  seems  the  party  owns  the  costs,  and  his  attor- 
ney has  a  lien  thereon  for  his  unpaid  services.  When 
his  is  paid,  his  lien  ceases.  Nor  are  the  taxable  costs 
the  measure  of  his  compensation.     He  may  be  entitled 

to  less  or  more  than  the  taxable  costs xxviii.  118 

Settlement  by  parties  out  of  Court xxviii.  113 

-  Where  an  attorney  undertakes  to  test  the  validity 
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under  a  special  contract  that  he  is  to  have  a  stipulated 
sura  if  successful,  if  he  fails  to  have  the  will  declared 
invalid,  he  is  rot  entitled  to  any  compensation  under 
the  contract xxix.  1 76 

When  defendant  agreed  to  pay  his   attorney   a 

certain  sum  for  his  services  in  case  they  should  realize 
not  less  than  a  specified  sum,  and  then  compromises 

vthe  claim  for  a  less  amount,  in  the  absence  of  fraud, 
the  attorney  is  not  entitled  to  recover  the  fee  agreed 
upon xxix.  300 

It  is  an  attorney's  right  to  guard  the  secrets  of  his 

client  where  such  secrets  do  not  involve  a  breach  of 
the  law  on  the  part  of  the  client xxxii.       1 

Where  this  relation  does  not  excuse  an  attorney 

from  withholding  evidence xxxii.       1 

Upon  what  this  protection  is  founded xxxii.       1 

Enforcing  agreement  between xxxiii.  326 

ATTORNEY  S  LIEN. 

DisUrction  between  retaining  and  charging. . .  .ii.  343 

Enforcement  of ii.  343 

Attorney  has  no  lien  on  uncollected  judgment  for 

services  in  other  suits ii.  343 

At  common  law,  and  under  the  Code iii.  141 

^ Mode  of  enforcing iii.   141 

When  attorney  should  not  be  allowed  to  enforce 

it J, iii.   141 

Exists  before  entry  of  judgment iii.  253 

Where  costs  only  are  awarded,  attorney  need  not 

give  notice  of iii.  253 

Attorney  where  claim  was   settled   after   action 

began  and  before  answer,  without  satisfying  his  lien 
for  costs,  may,  if  the  defendant  fail  to  answer,  enter 
judgment iv.     44 

Mode  of  enforcing iv.     44 

When  attorney's  right  to  costs  absolute  and  not 

to  be  defeated  by  payment  to  judgment  creditor... iv.   140 
•" Fact  that  client  has  made  general  agsignir.--'  ^  '  - 
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not  affect,  for  costs v.     24 

May  be  enforced  by  supplementary  proceedings .  v.     24 

Attorney  who  has,  may  take  assignment  of  judg- 
ment in  pa3rment  of  fees v.     19 

Such  assignment  gives  him  right  to  sue  on  under- 
taking in  the  action v.     19 

Notice  of,  not  necessary  to  protect  it  against  a 

settlement  between  the  parties v.   147 

Mode  of  enforcing v.  146 

Regarded  as  equitable  assignment  of  judgment,  v.  149 

If  judgment  for  costs  only,  notice  of,  unnecessary. 

V.  149 

Prevents  set-off  of  judgments  where  one  is  for 

costs  only v.  149,  153,  154 

Mode  of  enforcing vii.  '385« 

When  an  action  on  undertaking  on  appeal  cannot 

be  brought  by  attorney  in  name  of  his  client  for  pur- 
pose of  enforcing vii.  385 

When  satisfaction  of  judgment,  on  which  attorney 


has  lien,  set  aside vii.  389,  ftoie 

—  Enforcement  of ,  by  action  on  undertaking  on  ap- 
peal  vii.  316 

—  Notice  of,  necessary  where  lien  not    expressly 
given  by  statute viii.  256 

—  Mode  of  enforcing,  for  compensation,  where  it 
attaches  to  undertaking  on  injunction viii.  256 

—  When ,  does  not  prevent  counter  -  claim  being  set  off 


against  cause  of  action  on  undertaking  given    on 
procuring  injunction viii.  256 

—  When  prevents  set-off  of  motion  costs  against 
costs  of  action viii.  352 

—  When  attaches  in  action  for  assault  and  battery. 
ix.   241 

—  When  will  not  prevent  discontinuance  of  action . 
ix.   241 

—  When  prevents  set-off  of  judgments  recovered  in 
the  same  action  on  different  causes  of  action xi.  137 
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When  cannot  be  avoided  by  pa3rment  of  judgment 

to  sheriff xi.  137 

Attaches  to  judgment  and  the  proceeds  thereof, 

into  whosoever *s  hands  they  may  come,  and  cannot 
be  affected  by  any  settlement  between  the  parties, 
either  before  or  after  judgment xi.  147 

For  costs  does  not  rest  upon  possession,  but  can 

be  actively  enforced xi.   147 

Distinction  between  general  or  retaining  lien,  and 

lien  upon  judgment  recovered  by  attorney xi.  147 

Instance  of  case  in  which  lien  was  not  lost  by  con- 
sent to  payment  of  judgment,  and  attached  to  a  mort- 
gage purchased  with  its  proceeds,  and  was  not  lost 

by  the  transfer  of  such  mortgage  to  a  third  person,  .xi.  147 
» Extends  to  attorney's  whole  compensation. .  ..xi.  189 

Attaches  to  cause  df  action  for  tort xi.   189 

Rule  prior  to  amendment  of  Code  of  Civil  Pro- 
cedure  xi.   189 

When  not  affected  by  settlement  between  the  par- 
ties  xi.   189 

When  satisfaction  of  judgment  set  aside  because 

of xi.  189 

Mode  of  enforcing xi.  189 

Nature,  history  and  extent  of,    under   Code  of 

Civil  Procedure  and  prior  thereto,  stated xii.  208 

Rule  as  to  attorney's  lien  applies  to  special  pro- 


ceedings in  Surrogate's  Court xii.  208 

—  To  what  attorney's  lien  will  attach  in  proceeding 

by  next  of  kin  to  revoke  probate  of  will xii.  208 

—  Cannot  attach  to  interest  of  legatee  which  consists 


of  the  income  of  a  trust  fund xii.  208 

—  Attorney's  lien  upon  judgment  for  his  compen- 
sation is  regarded  as  an  equitable  assignment  thereof. 
xii.     d9 

—  Does  not  prevent  set-off  of  costs  awarded  on  de- 
termination of  issue  of  law  against  costs  awarded  on 
decision  of  issue  of  fact  in  same  action xii.     89 
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//  seemsy  that  judgment  in  one  action  cannot  be 

set  off  against  a  judgment  in  another,  to  the  injury 
of  an  attorney xii.     89 

Where  an  attorney  prosecutes  or  defends  an  action 

under  an  agreement  that  costs  recovered  therein  shall 
belong  to  him,  it  is  valid,  and  makes  him  the  owner 
of  the  judgment  for  costs  and  of  all  securities  for  their 
payment,  and  will  defeat  a  right  of  set-off  which  one 
of  the  securities  upon  an  undertaking  for  the  payment 

of  such  costs  would  otherwise  have  had xiii.  349 

When  notice  of,  necessary  in  order  to  protect,  as 

against  settlement  between  the  parties xiii.     32 

Effect  of  settlement  by  parties  upon xiii.     32 

Practice,  when  client  has  settled  case  without 

attorney's  consent xiii.     32 

-■ Instance  of  settlement  by  client  not  in  fraud  of 

attorney's  right xiii.     32 

Instance  of  case  in  which  satisfaction  of  judgment 

was  set  aside  to  enable  attorney  to  enforce xiii.  169 

When,  prevents  set-off  of  judgment xiii.  225 

Effect  of  settlement  between  parties  upon. . .  .xv.  104 

Kinds  of  attorney's  liens,  stated xvi.  222 

Extent  and  mode  of  enforcing,  upon  judgment 

recovered  prior  to  amendment  of  Code  Civ.    Pro., 

section  66,  in  1879 xvi.  222 

When  lost  by  consenting  to  payment  to  client. 

-. xvi.  222 

When  does  not  follow  fund  into  hands  of  third 

party xvi.  222 

When  notice  of,  necessary xvi.  222 

May  be  lost  or  waived  by  conduct  of   attorney. 

xvi.  374 

Whether  relief  should   be   granted   an   attorney 

having,  against  a  fraudulent  satisfaction  upon  a  sum- 
mary application  by  motion,  is  discretionary  with 
the  Court  and  not  reviewable  by  the  Court  of  Appeals. 
xvi.  374 
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When  and  for  what  exists xvii.  314 

Attorney  for  defendant  who   does   not   demand 

affirmative  relief,  has  no  charging  lien  because  there 

is  not  anything  to  which  it  can  attach xvii.  175 

Extent  of  and  when  attached  at  common  law.xvii.  403 

Cannot  be  for  more  than  costs  before  judgment  in 


action  for  personal  injuries xvii.  362 

—  Mode  of  enforcing,  stated xvii.  314,  362,  403 

—  Cannot  be  enforced  by  equitable  action xvii.  403 

—  Notice,  when  necessary xvii.  314,  362 

Note  oti  Jiotice  of xvii.  314 

—  When  does  not  attach  to  claim  for  alimony  in  ac- 
tion for  divorce xviii.  241 

—  When  cannot  be  enforced  by  compelling  payment 

of  alimony  in  action  for  divorce xviii.  241 

—  When  defeated  by  Statute  of  Limitations.  ..xviii.  272 

—  When  action  cannot  be  maintained  to  enforce. 
, . .  .xviii,  272 

—  Where  a  judgment  debtor  having  notice  that  the 
judgment  creditor's  attorney  has  a  lien  upon  the  judg- 
ment, settles  with  the  judgment  creditor,  who  is  in- 
solvent, a  satisfaction  given  upon  such  a  settlement 
will  be  set  aside,  and  this,  notwithstanding  other 
defendants  have  appealed  from  the  judgment  and  the 
judgment  creditor  contends  that  nothing  is  due  the  at- 
torney   xix.     32 

—  The  fact  that  an  attorney  has  sued  his  client  for 


professional  services  will  not  defeat  a  lien  claimed  by 
him  upon  a  judgment  in  favor  of  his  client,  where  it 
appears  that  the  amount  of  such  lien  is  not  included 
in  the  claim  sued  upon xix,     32 

—  Will  beprotected  against  secret  settlement  between 
parties  by  permitting  the  attorney  to  carry  on  the 
usual  remedies  until  the  lien  is  paid  or  the  mode  of 
procedure  for  its  collection  exhausted,  and  this  even 
^ter  the  de^th  of  his  cUwt ,..».»..•  .xix,    28 
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In  an  action  for  separation,  counsel  has  no  lien 

upon  alimony  awarded  his  client,  notwithstanding  it 
has  been  assigned  to  him,  but  must  depend  upon  the 
costs  and  counsel  fee  for  compensation xix.     28 

When  may  be  enforced  by  proceedings  to  punish 

for  contempt xix.     28 

When  attorney  permitted  to  continue  action  for 

purpose  of  collecting  costs xix.  439 

What  settlement  between  parties  does  not  affect. 

xix.  439 

' Amendment  of  section  66  of  the   Code   of  Civil 

Procedure  in  1879  did  not  change  remedy  to  enforce. 

xix.  439 

Does  not  prevent  parties  to  action  settling  it  where 

attorney  is  not  thereby  defrauded xxii.     57 

When  settlement  of  action  between  parties  may  be 

disregarded  because  a  lien  for  costs  is  claimed  by  an 
attorney  for  one  of  the  parties xxii.     67 

Not  affected  by  a  client's  assignment  of  judgment 

to  third  party xxii.  274 

Noti  on  the  effect  of  certain  assignments  on  attor- 
ney's lien xxii .   279 

—  Assignment  of  cause  of  action  pendente  lite,  279; 
general  assignment,  279;  assignment  of  judgment, 
280 ;  assignment  of  attorney's  claim  for  services,  280 ; 
assignment  of  attorney's  lien,    281;    agreements   to 

transfer,  283 ;  assignment  to  attorney xxii.  289 

See  Appeal;  Attorney;  Contempt;  Interpleader; 

Witness. 

Is  assignable xxiii.  261 

Agreement  by  attorney  to  pay  one  not  an  attor- 
ney one -half  the  profits  which  may  be  realized  in  an 
action,  **this  to  be  a  lien  on  said  money,"  is  valid 
prima  facie  as  an  assignment /rt?  tanto  of  the  attor- 
ney's fee  and  lien xxiii.  261 

Who  may  maintain  proceeding  to  enforce,  .xxiii.  204 

-  When  enforced ,,,,,,,.,,,.., , xxiii.  204 
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When  prevents  set-off xxiv.     16 

When  enforcible  by  execution . .  <i xxiv.     16 

May  be  established  in  action  to  determine  dispo- 
sition of  moneys  collected  under  execution. . .  .xxiv.     16 

When  satisfaction  of  judgment  set  aside  because 

of xxiv.  55 

When   prevails   over   assignment  of    judgment. 

xxiv.  55 

Note  on  assignment  subject  to  attorney's  lien.icxiv.  57 

Extent  of,  when  determined  on  motion  to  set  aside 

satisfaction  of  judgment . . ." xxiv.     55 

When  prevents  discharge  of  defendant  imprisonied 

under  mes?te  process xxiv.     60 

Note  on  attaching  of  attorney's  lien  to  undertaking 

on  appeal xxiv.     61 

When  does  not  prevent  substitution  of  attorneys. 

xxiv.     62 

When  does  not  extend  to  secure  compensation 

earned  in  other  sections xxiv.     62 

For  his  costs  and  compensation,  though  without 

notice,  prevails  over  the  lien  of  a  creditor  in  a  sup- 
plementary proceeding  against  the  party  recovering 
the  judgment xxiv.  238 

Covers  the  cause  of  action  and  all  incidents  in  the 

progress  thereof xxiv.  109 

How  extent  of  action  may  be  determined. .  .xxiv.  109 

The  lien  which  the  staUi!?s  give  to  an  attorney 

upon  his  client's  cause  of  a:'.!  j:i  does  not  confer  upon 
him  a  right  to  stand  in  the  way  of  a  settlement  of  an 
action  which  is  desired  by  the  parties  and  which  does 
not  prejudice  any  right  of  the  attorney xxv.  327 

Lien  of  attorney  upon  judgment;  service  of  notice 

of  lien  during  pendency  of  action xxvi.  279 

Lien  for  fees xxviii.  113 

An  attorney's  lien  is  now  a  statutory  lien,  of  which 

all  the  world  must  take  notice xxviii.  302 

-  Notice  of  claim  is  not  necessary  to  be  given  by  an 
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attorney  in  order  to  protect  the  lien  for  his  fees,  .xxviii .  302 

Cannot  be  affected  by  settlement  of  the   parties. 

XXX.     67 

Power  of  Court  confined  to  the  adjustment  of  dif- 
ference between  client  and  attorney xxx.  285 

Settlement,  how  affecting  the  lien xxx.  276 

• What  constitutes  proceeds  of  judgment. . .  .xxxi.  88 

Settlement  of  action  by  parties xxxi.  94 

In  Surrogate's  Court xxxi.  387 

How  effectuated  in  Surrogate's  Court xxxii.  98 

Dissolution  of  firm xxxii.  2  73 

Not  affected  by  substitution  of  one  of  the  part- 
ners  xxxii.    273 

Secret  settlement  between  parties xxxiii.  326,  336 

Agreement  for  fifty  per  cent,  of  recovery.. xxxiii. 

326,  336 

The  lien  on  the  cause  of  action  follows  the  pro- 
ceeds into  the  hands  of  the  client  after  payment  to 
him XXXV.   240 

He  is  not  obliged  to  first  proceed  against  the  client, 

but  may  do  so  immediately  against  the  client  and 
party xxxv.   240 

An  attorney  has  a  lien  for  his  services  and  dis- 
bursements on  the  moneys  and  property  received  for 
his  client xxxv.  314 

His  lien  is  not  affected  by  the  fact  that  the  client 

is  an  executor xxxv.  314 

Instance  of  a  case  under  section  66,  where  the 

answer  did  not  contain  a  counter-claim,  it  was  held, 
a  judgment  in  favor  of  defendant  for  costs,  the  lien  of 

his  attorney  attached  thereto xxxv.  338 

iLUTHSHTIOATIOlf. 

Of  statutes  of  a  sister  state xxvii.  m)S 

AUCnOH. 

Price  obtained  at,  as  evidence  of  value xx.  357 
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Liability  of  sureties  on  bond  of,  given  on  grant 
of  license  in  City  of  New  York vi.  238 

Suit  on  bond,  by  whom  brought vi.  238 

AWARD. 

Of  damages  in  condemnation  proceedings,  power 
of  Court  to  award xxix.     61 

BAIL. 

What  amounts  to  failure  of,  to  justify ii.  152 

When  duly   allowed,   the   allowance   cannot  be 

vacated iv.  224 

When  exoneration  of,    cannot  be   granted   after 

answer v.   357 

The  Code  is  the  only  authority  for  exonerating, 

and  unless  application  therefor   is   brought   strictly 
within  its  provisions  it  must  be  denied v.  367 

Exoneration  of,  by  what  laws  governed vii.  209 

When  ordered  because  of  death  of  principal,  .vii.  209 

When  money  deposited  as  bail   should   be   re- 
turned to  depositor  after  judgment  against  him.  .xii.  309 

Motion  for  exoneration  of,  too  late  after  judgment 

against  bail xii.     53 

How  far  bail  exonerated  by  surrender  of  prisoner. 

xii.     53 

When  order  denying  motion  for  exoneration   of 

bail  discretionary xii.     53 

Effect  of  failure  of  bail  for  limits  to  justify,  and 

right  to  give  new  undertaking xiii.  295 

Deposit  in  lieu  of  bail  stands  in  lieu   of   actual 

custody  of  defendant;  and  when  corpus   is   legally 
discharged  the  bail  is  also  discharged xiii.     69 

Upon  recoverv  of  judgment  in  favor  of  defendant, 

deposit  given  by  him  in  lieu  of  bail  should  be  re- 
turned  xiii.     69 

When  sureties  liable  upon  undertaking  given  to 

procure  discharge  of  prisoner  arrested  under  order 
granted  by  Court xvi.  348 
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When  contempt  proceedings  should  be  instituted 

against   principal   before   action    brought    on    bail 
bond xvi.  348 

Repayment  of  money  deiKJsited  by  third  person 

as xvii.  428 

Deposit  in  lieu  of,  when  not  subject  to  seizure 

under  attachment xvii.  428 

When  certificate  of  ownership  of  money  deposited 

in  lieu  of,  may  be  corrected  nunc  pro  tunc  by  amend- 
ing acknowledgment ' xvii.  428 

Note  on  deposit  in  lieu  of  bail xvii.  429 

When  motion  to  vacate  judgment  on  forfeited  rec- 
ognizance denied xix.  372 

When  money  deposited  in  lieu  of,  cannot  be  reached 

in  supplementary  proceedings xxii.  173 

See  Arrest ;  Pleading ;  Sheriff. 

BANES. 

Temporary  receivers  of  Banking  Corporation. 
Right  of  directors  to  take  proceedings  for  dissolution, 
although  bank  superintendent  has  taken  possession  of 

assets xxvi.       1 

The  pendency  of  proceedings  for  voluntary  dis- 
solution is  not  a  bar  to  the  maintenance  of  an  action 
by  the  Attorney -General  in  the  name  of  the  People 
for  substantially  the  same  relief xxvi.     1 

Right  to  institute  proceedings  for  voluntary  dis- 
solution of  bank  after  the  superintendent  has  taken 
possession xxvi.  323 

Bank  deposit — Donee  in  gift  causa  mortis  msy  re- 
cover without  having  administrator  appointed,  .xxvii.  263 

Banker's  lien  on  fund  in  attachment xxx.     30 

See  Attachment;  Examination  of  Party  Before 

Trial. 

BANK,  NATIOITAL. 

See  Corporation. 
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When  agreement  between  assignee  in,  and  creditor 
of  bankrupt  not  binding  on  assigned  estate ii.  343 

Section  1268,  which  provides  for  the  cancellation 

of  judgment  discharged  by,  proceedings  is  impera- 
tive in  its  nature ii.  457 

Sale  by  assignee  in,  under  bankruptcy  act  of  1841, 

when  void iii.  2-^  ^,  , 

Debt   not   discharged    by    discharge    in,    when  "^-^ 

creditor  is  fraudulently  omitted  from  schedules. .  .vi.     62 

When   judgment  not   discharged   of  record    on 

account  of  debtor's  discharge  in ^. .  .vi.   148 

Assignee  in,  not  bound  by  judgment  in  action  to 

which  he  was  a  party  as  an  individual  but  not  in  his 
official  capacity xvi.  161 

Suit  by  trustee  which  judgment  creditor   might 

have  brought  before  bankruptcy xxx.  223 

Discharge  no  defense  to  action  founded  on  fraud- 
ulent debt xxxii.  386 

Who  is  bound  by  composition xxxiv.  310 

Appointment  of  receiver  by  State  Court,  as  an  act 

of  bankruptcy • .  •  v* « *  •  * .  t  •  .xixv.     27 

See  Injunction ;  Judgment. 

BAR.  "^ 
Denial  of  motion  to  set  aside   sale   in   partition 
action  for  inadequacy  of  price  is  not  a  bar  to  a  subse- 
quent motion  to  set  aside  judgment  for  want  of  juris- 
diction   xiii.     83 

Fact  that  one  applying  for  a  mandamus  requiring 

a  public  oflficer  to  perform  his  duty  has  also  remedy 

at  law,  is  not  a  bar xiii.  101 

See  Arbitration ;  Estoppel ;  Former  Adjudication ; 

Offer  of  Judgment. 

BATTERY. 

See  Assault  and  Battery. 
BEJfEFIT  80GIETT. 

A  claim  against  a  mutual  benefit  insurance  com- 
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pany  for  failure  to  make  an  assessment  as  provided 
in  the  contract,  to  pay  a  death  benefit,  or  for  failure 
to  pay  the  benefit  after  having  made  the  assessment, 
is  a  legal  claim  and  not  an  equitable  one ;  although 
it  seems  that  resort  might  be  had  to  equity,  and  a 
mandatory  injunction  obtained  to  compel  the  making 
of  the  assessment xii.  279 

See  Attachment. 

BJUEFIGIAL  DTTESEST. 

Third  party  having  beneficial  interest  may  be 
charged  with  costs  of  the  litigation ;  but  this  applies 
only  to  one  prosecuting  the  action,  not  to  one  defend- 
ing a  suit,  or  responding  to  an  appeal zxiv.  394 

BBQUBST. 

Complaint  on.    See  Compi^aint. 

Does  not  create  a  legal  trust  or  violate  the  rule 

against  perpetuities,  when xxvii.  303 

Law  governing  validity xxvii.  303 

Under  a  statute  in  terms  providing  that  unincor- 
porated societies  shall  have  the  like  power  as  incor- 
porated societies  to  manage,  use  and  employ,  accord- 
ing to  its  terms  and  conditions,  any  donation,  grant 
orgifttothem,  a  legacy  to  them  will  be  upheld. xxvii.  303 

Validity  of  to  a  foreign  unincorporated  religious 

society  and  its  capacity  to  take,  are  to  be  governed 
by  the  law  of  the  foreign  state xxvii.  303 

BETTDf  G  AlID  GAMBLDTG. 

Recovery  under  statute  against,  can  only  be  had 
by  disaffirming  contract vii.       1 

BILL  OF  FABTXCULABS. 

When  complaint  stricken  out  for  non-service  of..i.     18 

Court  may  direct  a  bill  of  particulars  of  the  claims 

of  either  party  to  be  delivered  to  the  adverse  party, 
and  has  power  to  enforce  such  delivery;  what  penal- 
ties may  be  imposed  for  refusal  to  obey  order  requir- 
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ing  copy  of  account,  or  a  bill  of  particulars  to  be 
furnished;  what  are  the  penalties  for  refusal  to  serve 
copy  of  account  or  bill  of  particulars,  on  demand  of 
party i.  464,  465 

When,  of  charges  set  up  in  mitigation  of  damages 

will  be  ordered,  in  action  for  slander ii.  238 

Properly  ordered  in  action  for  criminal  conversa- 
tion  iii.     81 

When  right  to,  not  lost  by  laches iii.     81 

Object  of .iv.     64 

Not  ordered  when  party  applying  for,  knows  what 

his  adversary  means  to  rely  on iv.     64 

Not  ordered  for  the  purpose  of  disclosing  evi- 
dence   iv.     64 

Instance  of  an  action  of  ejectment  in  which  one 

should  not  be  ordered iv.     64 

Will  not  be  ordered  where  it  appears  that  the 

defendant  who  seeks  it  has  more  knowledge  of  the 

particulars  sought  by  him  than  plaintiff iv.  109 

Instance  of  an  action  in  which  one  should    be 

ordered iv.  240 

When  right  to,  lost  by  laches iv.  317 

Should  contain  itimized  statement  of  credits  as 


well  as  debits  where  action  is  on  an  account v.     92 

—  Difference  between  action  on  account  and  on 
claim  pointed  out v.     92 

—  Where  answer  denies  that  a  true  copy  of  agree- 
ment sued  on  is  set  forth  in  the  complaint,  particulars 
of  the  difference  between  the  copy  and  the  instrument 
should  be  required v.  239 

— -  Should  be  ordered  where  answer  alleges  non -per- 
formance  V.  239 

—  Motion  to  strike  out  demand  for,  when  proper, 
and  should  be  granted v.  397 

—  Stay  in  order  for,  to  be  vacated  on  service  of..vi.  188 

—  When  bill  of  particulars  required  in  action  by 
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mutual  benefit  society  against  its  late  treasurer  for 
moneys  alleged  to  have  been  misappropriated  by  him 

or  through  his  negligence vi.  161 

When  ordered  in  action  by  assignee  i^ainst  sheriff 

for  conversion vi.  330 

When  ordered  in  action  for  damages  to  real  prop- 
erty of  defence  alleging  negligence,  and  waiver. .  •  vi.  414 

Affidavit  necessary  on  application  for vii.  215 

Contents  of  and  by  whom  made vii.  215 

Power  of  referee  to  allow  amendment  of vii.  282 

When  properly  ordered  in  action  by  charitable 

institutioti  for  libel vii.  307 

When  further  required  in  action  in  which  one 

voluntarily  served vii.  130 

When  properly  required  in  action  against  mercan^ 

tile  agency  for  libel viii.  403 

Instance  of  case  in  which  a  bill  of  particulars  of 

payments  and  accounting  set  out  in   answer  was 
properly  ordered ix.     76 

—  When  objection  to  want  of  verification  of,  waived. 
X.     92 

When  variance  between,  and  evidence  immaterial. 

X.     92 

Office  of,  is  not  to  apprise  defendant  of  the  nature 

of  plaintiff's  proof,  or  the  names  of  his  witnesses. xi.     14 

Of  what  ordered,  in  action  of  slander xi.     14 

Discovery  not  ordered  to  enable  party  to  serve.xii  •     2 7 

Instance  of  an  action  to  set  aside  alleged  fraudulent 

transfers  in  which  defendants  alleging  assignments 

were  made  for  valuable  consideration  were  required 

to  furnish  a  bill  of  particulars  of  such  consideration. 

xiii.  405 

When  ordered  in  action  in  which  title  to  land  is 

claimed  to  be  defective^  of  the  defects xiii.  352 

—  When  not  ordered  in  action  for  libel  of  matters 
pleaded  in  mitigation  of  damages xiii.  260 
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Power  of  Court  to  order,  of  matters  pleaded  in 

mitigation  of  damages  in  action  for  libel  is  undoubt- 
ed  xiii.  260 

When  affidavit  to  procure,  insufficient xiii.  260 

Must  be  verified  if  pleading  is xiii.       1 

When  evidence  excluded  for  failure  to  serve  copy 

of  account  upon  demand xiii.    43 

Order  excluding  evidence  for  such  failure,  when 

necessary xiii.     43 

Power  of  Court  to  order xiv.  252 

May  be  ordered  of  affirmative  defense  or  counter- 
claim  xiv.  252 

Must  be  verified  if  pleading  is xiv.  252 

Necessity  for,  must  be  shown xiv.  252 

Motion  for,  of  one  allegation  of  pleading,  not  ex- 
tended to  others  by  service  of  additional  affidavit.xiv.  274 

When  laches  will  defeat  application  for xiv.    99 

Application  for,  is  addressed  wholly  to  the  dis- 
cretion of  the  Court,  and  its  granting  depends  upon 
the  particular  circumstances  of  each  case xiv.     57 

Not  granted  of  evidence xiv.     57 

Particulars  of  matters  which  from  their  nature  are 

'  incapable  of  exactitude,  not  required xiv.     57 

When  denied  because  party  seeking  has  best 

means  of  knowledge xiv.     57 

Will  not  be  granted  of  fraudulent  disposition  of 

property  made  by  assignor,  in  action  to  set  aside 
assignment  where  assignor  and  assignee  both  joined 
in  answer xiv.     57 

May  be  ordered  in  action  for  obstructing  right  of 

way xiv.     99 

In  action  for  slander,  may  be  required  of  date 

when,  place  where,  and  in  whose  presence  slander 
was  uttered xiv.  252 

When  required  of  defense  setting  up  barratry  and 

attempted  extortion  as  defense xiv.  303 
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Plaintiff  in  action  for  personal  injuries  resulting 

from  frightening  of  horse  by  blowing  of  locomotive 
whisUe  may  be  required  to  furnish  particulars  as  to 
day,  hour  and  place  of  casualty  and  direction  in  which 
he  was  driving,  but  cannot  be  required  to  furnish 
names  of  witnesses xiv.  167 

Office  of XV.  182 

When  ordered,  in  action  for  slander  of  titie  to 

personal  property .xv.  182 

When  appropriate  remedy xv.  193 

Must  be  verified  if  pleadings  are,  but  not  other- 
wise  XV.     24 

There  is  no  restriction  upon  power  of  Court  to 

order xvi.     59 

May  be  required  in  all  descriptions  of  actions  from 

either  party .xvi.     59 

Object  of  requiring xvi.     59 

Will  not  be  ordered  of  defense  cctosisting  merely 

of  denial,  notwithstanding  it  is  specific xvi.  379 

When  properly  required  of  defense  that  part  of 

the  work  sued  for  was  improperly  done xvi.  244 

Of  what  not  required  in  such  case xvi.  244 

When  order  requiring,  of  payments,  not  properly 

granted xvi.  244 

When  not  ordered  in  action  for  causing  death . .  xvi .  143 

When  properly  ordered  in  action  for  wrongful 

detention  and  conversion  of  personal  property,   of 

defense xvi.     59 

When  exercise  of  discretionary  power  to  order 

not  reviewed  by  the  Court  of  Appeals xvi.     59 

Discovery  may  be  ordered  to  enable  party  to 

serve xvii.  282 

When  may  be  required,  although  debt  is  denied. 

xviir  284 

• Necessity  for  must  be  shown  by  affidavit,  and  it 

will  not  be  ordered  in  the  absence  thereof xvii.  220 
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Defendant  in  action  for  divorce  when  not  neces- 
sarily, and  as  a  matter  of  right,  entitled  to xvii.  220 

When  not  ordered  where  issues  are  to  be  framed 

for  trial  by  jury xvii.  220 

Afl&davit  to  obtain,  by  whom  made,   and  when 

sufficient xvii.  178 

Order  requiring  further,  discretionary xvii.  178 

Practice  where  one  served  is  not  sufficient,  .xvii.  178 

When  ordered  of  counter-claim xvii.  178 

Office  of xvii.  184 

When  not  required  of  names,  etc.,  of  witnesses. 

xvii.  184 

When  failure  to  serve,  does  not  require  exclusion 

of  evidence xviii.  244 

Particulars  of  counter-claim  set  up  in  action  to 

foreclose  mechanic's  lien,  for  dami^es  alleged  to  have 
resulted  from  plaintiff's  non -performance  of  contract 
cannot  be  obtained  by  demand  for  copy  account,  but 
if  at  all,  only  by  order  for  bill  of  particulars xix.  207 

Affidavit  of  attorney  and  pleadings  are  not  suffi- 
cient to  sustain  application  for — there  should  be  affi- 
davit of  plaintiff  showing  necessity  or  som^  excuse 

for  not  presenting  it xix.  207 

In  an  action  for  goods  sold  and  delivered  where 

the  receipt  of  some  goods  is  admitted  and  the  return 
of  others  alleged,  the  defendant  may  be  required  to 
furnish  a  bill  of  particulars  of  the  goods  returned  but 

not  of  those  received xix.     74 

Required  in  action  for  causing  plaintiff's  testator's 

death  by  the  negligent  and  improper  construction  and 
management  of  an  elevator,  of  particulars  in  which 
the  elevator  was  negligently  and  improperly  con- 
structed, managed,  and  operated xix.     72 

When  not  required  of  defense  of  justification  in 

action  for  libel xix.     71 

When  required  of  defense  although  defendant  as- 
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serts  that  he  is  unable  to  famish  it  and  that  plaintiff 
has  best  knowledge  of  facts xx.  431 

When  required  in  action  for  alienating  wife's 

affections xx.  155 

Object  of XX.  139 

May  be  demanded  of  defense  of  payment xx.  139 

Demand  for,  in  such  case  should  not  be  set  aside. 

XX.  139 

When  laches  do  not  deprive  party  of  right  to.xx.  139 

When  not  required  of  defense  of  payment. .  .xxi.     89 

Of  what,  not  required  in  action  for  partition  in 

which  devise  is  alleged  to  be  void xxi.  304 

Effect  of  answering  before  appljdng  for xxi.  304 

When  not  ordered  after  reference  directed  but  be- 
fore hearing  of  application  for  substitution  of  attor- 
neys  xxii.     39 

See  Account ;  Appeal ;  Order. 

Affidavit  of  attorney  in  support  of  motion  for,  is 

not  sufficient  even  where  his  client  is  a  foreign  cor- 
poration. .* xxiii.    44 

How  far  part  of  pleading xxiii.  234 

When  not  to  be  included  in  judgment  roll,  .xxiii.  234 

Forms  no  part  of  the  pleadings xxv.  188 

When  will  not  be  furnished xxix.  272 

Motion  to  compel  acceptance  of xxxiv.     23 

The  practice  when  it  is  insufficient xxxiv.     23 

The  granting  or  withholding  of  a  bill  of  particu- 
lars is  within  the  discretion  of  the  Court xxxiv.    44 

Where  there  has  been  no  abuse  of  this  discretion, 

the  Appellate  Courts  will  not  as  a  rule  interfere.xxxiv.     44 

* The  proper  office  of,  defined xxxiv.     44 

BILLS,  irOTES,  Etc. 

When  party  signing  note  as  attorney  liable  as 
inincipal xx.     84 

Rights  of  parties  to  draft,  are  governed  by  law  of 

place  of  payment xxii.  186 
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Drawer  of  draft  undertakes  that  drawee  will  be 

found  at  place  where  he  is  described  to  be  and  will 
there  pay  such  draft,  and  that  if  it  is  not  paid  he  will, 
after  being  notified  thereof,  himself  pay  it xxii.  188 

See  Corporation ;  Evidence ;  Interest ;  Limitations 

to  Actions;  Payment;  Pleading;  Subrogation;  Wit- 
ness. 

Counter-claim.    Where  a  note  has  been  indorsed, 

before  maturity,  to  a  bona  fide  holder,  die  defendant 
cannot  interpose  a  counter-claim  against  the  original 
payee ^ xxviii.       1 

Trust  company.     Power  to  discount xxviii.       1 

BOOKS. 

See  Evidence. 

BOND. 

To  officer  when  not  forbidden  by  2  R.   S.  448, 

§  49 iv.  418 

When  not  to  officer  personally iv.  418 

Recitals  in ,  prima  facie  evidence  of  the  facts  "set 

forth iv.  418 

Orders  as  evidence  in  action  on  receivers iv.  418 

Where  a  bond  was  given  in  an  action  conditioned 

for  **  the  pajonent  of  any  judgment  which  plaintiff 
may  recover"  and  he  recovered  two  judgments, 
pajntnentof  one  of  them  will  not  release  bondsmen. iv.  428 

Fonn  of,  of  executor  or  testamentary  trustee,  .vii.  152 

When  sureties  on,  liable  for  principal's  neglect  of 

duty vii.  152 

Action  on,  may  be  maintained  in  name  of  person 

damaged vii.  152 

When  may  be  brought  before  recovery  of  judg- 
ment against  principal vii.  152 

Form  of,  of  administrator  with  will  annexed,  .vii.  159 

Good  practice  requires  that  a  bond  given  in  legal 

proceedings  should  state  residence  and  occupation 
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of  sureties ix.     69 

What  interest  may  be  add^d  to  penalty  of  exec- 
utor's or  administrator's  bond xx.     47 

When  and  by  whom  action  upon    executor's 

may  be  maintained xx.    47 

When  release  of  one  of  two  sureties  in,  does  not 

release  the  other xx.     47 

See  Auctioneer;   Executor  and  Administrator; 

Judgment;  Mortage;  Undertaking;    Testamentary 
Trustee. 

In  an  action  brought  ui)on  a  bond  given  to  dis- 
charge a  mechanic's  lien,  the  lienor  may  sue  as 
plaintiff  in  his  own  name,  and  no  assignment  of  the 
bond  to  him  is  necessary  to  support  the  action.. xxv.  261 

Falsehood  in  swearing  to  qualifications  as  surety 

upon  a  bond  to  the  sheriff,  when  cannot  be  redressed 
as  a  civil  contempt xxvi.  290 

On  appeal,   by  surety    company.     See    Surety 

Company xxviii.  340 

Construction  of  measure  of  damages  for  breach. 

xxxiii.     41 

BBOKEB. 

When  may  use  money  received  as  margin,   as 

his  own..... xvi.  235 

See  Principal  and  Agent;   Limitations  to  Action. 

BUSBEH  OF  PROOF. 

By  judgment  creditors,   action   is   on  plaintiff. 

xxxiii.       6 

GALEIIBAB. 

Practice  where  new  trial  ordered  on  appeal. .  .xii.  175 
When  case  not  put  upon  preferred  calendar  al- 
though defendant  in  custody  under  order  of  arrest.xiii.  166 

Power  of  Court  to  regulate  its  own xviii.  336 

See  Note  of  Issue;  Preference;  Short  Cause;  Cal- 
endar. 
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The  clerk  is  not  entitled  to  any  fee  for  placing  the 
cause  upon  the  calendar  upon  filing  note  of  issue, 
but  at  time  of  trial  must  collect  stenographer's 
fee XXXV.  135 

CANAL. 

The  term  canal,  as  treated  in  its  application  to 
each  of  the  canals  within  the  State,  embraces  all  the 
land  within  the  blue  lines  and  includes  the  banks  as 
well  as  the  prism xiv.  420 

Laws  of  1880,  chapter  326, — providing  for  the 

sale  of  the  Genesee  Valley  Canal, — construed  and 
held  to  authorize  a  sale  of  the  canal  between  the  two 
extreme  points  mentioned  in  the  law xiv.  420 

Where  the  appropriation  of  land  for  the  purpose 

of  a  canal  was  completed  in  1841,  and  the  c^praisal 
of  damages  was  made  pursuant  to  the  statute  of  1843, 
the  State  took  the  fee  to  the  land,  and  it  does  not, 
upon  the  abandonment  thereof,  revert  to  the  former 
owners xiv.  420 

GAEHIER. 

See  Nrgwgrnck. 

In  an  action  against  a  railroad  company  to  recover 

damages  for  fatal  injuries  to  a  race  horse,  where  it 
appeared  that  the  horse  was  firmly  secured  in  a  car, 
but  by  the  sudden  stopping  of  the  train  was  thrown 
forward  with  such  violence  as  to  break  the  guards  and 
barriers  by  which  it  was  secured,  resulting  in  the  in- 
jury in  question,  held  that  a  presumption  of  negli- 
gence arose xxvii.   317 

CASE. 

Power  and  duty  of  justice  in  settling xvi.  245 

Re -settlement  of,  after  trial  by  referee,  how  made, 

and  by  what  Court  ordered xvii.  51 

What  opinions  not  to  be  included  in xvii.  51 


VOL.  XXXVI.     INDEX.  171 

CASE^Coniinued.  pagb 

Setttement  of,  in  Surrogate's  Court xviii.  270 

See  Appeal;  Reference. 

To  be  made  and  settled,  when xxvii.  316 

CASS  OH  APPEAL. 

When,  must  show  that  it  contains  all  the  evi- 
dence  vii.  195 

Exceptions  not  actually  taken  not  to  be  included 

in vii.  204 

See  Appeal. 

Effect  of  stipulation  enabling  parties  on  new  trial 

to  read  from  printed  record  of  former  appeal. . .xxvi.  190 
Acts  of  parties  amounting  to  stipulation xxvi.  190 

Form  of,  what  a  proper xxvii.  316 

Must  make  and  settle,  when xxvii.  316 

What  a  compliance  with  rule  34,  requiring  that 

"the  case  must  contain  so  much  of  the  evidence  and 
other  proceedings  upon  the  trial  as  is  material  to  the 
questions  to  be  raised  thereby  " xxvii.  316 

CAUSES  OF  Acnoir. 

What  cannot  be  united ;  for  personal  injuries  and 
statutory  penalty  cannot ;  when  growing  out  of  the 

same  transaction i.  285 

When  and  where,  arise  on  contract xxii.  178 

*— ^  Distinction  between  Law  and  Equity xxiii.  443 

Survival  of xxv.  163 

When  improperly  united xxvi.  214 

Cause  of  action  does  not  abate  by  reason  of  death 

of  next  of  kin xxvii.  120 

No  person  as  next  of  kin  has  any  standing  in  court, 

the  cause  of  action  being  conferred  upon  the  per- 
sonal representative xxvii.  120 

Accrual  of  cause  of  action  for  causing  death .  xxxv.  195 

CEKTIORABI. 

Scope  of  review  upon  common  law,  has  been  en- 
larged by  the  Code ;  judgment  reviewed  by,  may  be 
reversed  when  against  the  weight  of  evidence i.  328 
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Note  on  form  of  common-law  writ i.  332 

Assessors  of  town  to  be  designated  in,  by  indi- 
vidual names. .  • : vi.  297 

Effect  of  omission  of  seal vi.  297 

Amendment  of,  when  seal  omitted vi.  297 

Scope  of,  much  enlarged  by  Code  of  Civil  Pro- 
cedure  ix.  336 

What  brought  up  for  review  by ix.  336 

When  proceedings  of  highway  commissioners  shall 

be  reviewed  by,  and  not  by  equitable  action ix.  336 

When  and  what  additional  facts  may  be  shown  by 

affidavit ix.  336 

Can  only  be  issued  where  right  to,  is  expressly 

conferred  by  statute  or  by  common  law,  and  not  taken 
away  by  statute xvi.  126 

Cannot  issue,  where  there  is  adequate  remedy  by 

appeal xvi.  126 

Cannot  issue,  to  review  final  order  upon  writ  of 

habeas  corpus xvi.  126 

When  further  return  to,  not  required xviii.  10$ 

Return  of  board  of  assessors  to  writ  of,  need  not 

be  verified xviii.  109 

Where  return  is  false  in  fact,  the  remedy  is  by  an 

action  for  a  false  return xviii.  109 

When  proper  remedy  for  obtaining  review  of  action 

of  board  of  assessors xviii.  112 

Irrelevant  mattef  in,  not  stricken  out  upon  motion 

but  disregarded  upon  hearing xix.  318 

When  further  return  directed xix.  318 

May  be  quashed  on  motion  where  writ  not  issued 

within  time  limited  by  statute xxii.  116 

Where  the  relator  fails  to  apply  for  a  writ  of 

certiorari  until  more  than  four  months  after  the  de- 
termination to  be  reviewed  becomes  final  and  binding, 
such  four  months  limitation  shall  be  an  inseparable 
bar  to  the  issuance  of  the  writ xxv.     89 
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Under  section  2138  of  the  Code  of  Civfl  Procedure, 

providing  that  in  certiorari  proceedings  the  cause 
''must  be  heard  upon  the  writ  and  return,  and  the 
papers  upon  which  the  writ  was  granted,"  the  Court 
is  not  at  liberty  to  look  beyond  the  return  and  con- 
sider the  facts  stated  in  the  petition  and  accompany- 
ing papers  unless  the  return  is  an  admission-  of  those 
facts  or  an  equivalent  of  an  admission.  The  fact 
that  the  return  is  silent  as  to  the  allegations  contained 
in  the  petition  and  accompanying  papers  will  not  jus- 
tify the  Court  in  assuming  that  such  allegations  are 

true XXV.  367 

Reviewing  action  of  tax  board xxx.  398 

Will  seldom  be  a  claim  to  review  void  assess- 
ment  xxx.  398 

Necessary  allegations  in  a  petition  for  writ  of  .XXX.  398 

Review  of  special  franchise  assessment  on  rail- 
road property  in  City  of  New  York xxxii.  341 

To  review  special  franchise  tax xxxv.     13 

Where  it  appears  upon  the  face  of  a  writ  of  cer- 
tiorari that  no  question  for  review  is  presented,  a 
motion  to  quash  is  proper xxxv.     86 

CESTUI  OUE  TRUST. 

Cannot  bring  action  to  compel  executors  to  com- 
plete division  and  allotment  of  estate,  when. .  .xxix.  102 

GHAXFEBTY. 

•  Purchase  of  real  estate  by  attorney  with  intent  to 
bring  suit  to  recover  it  does  not  violate  law  against. 
XV.       8 

When  purchase  of  claim  by  attorney  does  not  vio- 
late law  against .xv.  424 

See  Attorney. 

What  constitutes  under  2  R.  S.  288,  §  72 iv.  413 

Does  not  exist  in  this  State  except  as  contained  in 

the  statutes .iv.  413 
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Note  G\n iv.  413 

What  rule  as  to,  now  prevails  in  this  State.  •  .ix.  384 

See  Attorney  and  Client. 

Section  73,  Code  of  Civil  Procedure,  which  pro- 
hibits an  attorney  from  purchasing  any  bond,  note, 
and  the  like,  for  the  purpose  of  bringing  suit  on  it, 
was  intended  to  prevent  attomejrs  from  buying  claims 
to  obtain  costs  by  the  prosecution  thereof;  and,  to 
constitute  the  offense,  the  purchase  must  be  for  the 
very  purpose  of  bringing  such  suit,   and  for  none 

other xxix.  250 

See  Attorneys. 

CHABITABLE  USBS. 

English  doctrine  of  no  part  of  the  law  of  Massa- 
chusetts  xxvii.  303 

CHOSE  IN  ACnON. 

Where  an  executor  takes  a  chose  in  action  as  a 
new  security  for  a  debt  or  obligation  due  to  his  testa- 
tor he  takes  it  individually  and  not  as  executor,  .xxvii.     86 
GHHiDBEN. 

Habeas  corpus  to  obtain,  when  dismissed. .  .xxxi.  214 
CHATTEL. 

See  Justice  of  the  Peace;  Replevin. 
CHATTEL  MOBTGAGE. 

See  Execution. 
CIRCUIT  COURT. 

Jurisdiction  of xx.  288 

When,  cannot  grant  equitable  relief xx.  288,  352 

^  Finding  of  law,  in  action  tried  in,  without  jury.xx.  288 

CIRCUIT  COURT  OF  ujnitjsD  STATES. 

See  Code  of  Civil  Procedure. 
CTTT. 

Action  for  damages  against  City,  for  diminution 

of  easements  for  light  and  access xxx.  232 

See  Common  Council. 
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Jurisdiction  of,  over  domestic  corporation  located 
without  city xix.  368 

Jurisdiction  of  cause  of  action  that  arose  within 

city xix.  368 

See  Supplementary  Proceedings. 

CTTY  GOTTET  OF  NSW  YOEK 

Has  jurisdiction  of  action  i^ainst  unincorporated 
association  sued  in  the  name  of  its  president  or  treas- 
urer  V,   194 

What  counter -claims  may  be  pleaded  in  action  in, 

brought  by  executor vi.  357 

When  jurisdiction  of,  not  affected  by  amount  de- 
manded  viii.    60 

Judgment  of,  for  more  than  $2,000  in  an  action 

on  contract,  is  irregular  but  not  void,  and  may  be 
amended viii.     60 

Third  person  cannot  object  to  such  irregularity. 

viii.     60 

Where  judgment  entered  for  more  than  $2,000, 

judgment  ceditor  may  relinquish  part  of  claim,  and 
have  judgrent  amended viii.     60 

Appeal  from,  cannot  be  taken  direct  to  Court  of 

Appeals • xi.     67 

^Act  authorizing  such  an  appeal  unconstitutional. 

xi.     67 

Jurisdiction  of,  in  action  where  title  to  real  prop- 
erty involved xii.    321 

Effect  of  copy  summons  served  requiring  answer 

in  twenty  instead  of  six  days xv.   330 

Cannot  by  order  provide  for  less  than  statutory  de  - 

posit  to  perfect  appeal  to  N.  Y.  Court  of  Common 

Pleas xviii.   377 

Jurisdiction  of ,  in  action  for  foreclosure  of  me- 
chanic's lien xix.  378 

When  service  of  summons  upon  superintendent  of 

insurance  at  Albany  and  his  admission  of  service 
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give  jurisdiction  over  foreign  insurance  corporation. 

xix.  418 

Is  not  a  Superior  City  Court xxii.     59 

Has  jurisdiction  of  action  brought  by  foreign  cor- 
poration against  domestic  corporation  not  having  any 
office  in  the  city xxii.    186 

Does  not  acquire  jurisdiction  by  service  of  a  sum- 
mons without  the  State  requiring  defendant  to  answer 
within  six  da3rs • • xxii.   356 

«—  Jurisdiction  of,  in  action  against  a  foreign  cor- 
poration  xxvi.   155 

—  Power  of  City  Court  to  charge  executor,  etc. ,  per- 
sonally with  costs  ..«•.••.••, xxvi.    141 

See  Jurisdiction xxvi.  230 

See  Appeal ;  Attachment ;  Contempt ;  Corporation ; 

Court  of  Common  Pleas;  Execution;  Judgment;  Re- 
ceiver; Residence;  Security  for  Costs ;  Supplemen- 
tary Proceedings. 

CLAIM  Am)  DBUVEBT. 

See  Costs;  Justice's  Court;  Replevin. 

GLBRZ. 

Has  authority  to  identify  assignment  of  lease  re- 
corded by  him,  by  a  reference  in  the  record  to  the  place 
where  lease  assigned  was  recorded • ii.  172 

See  Costs. 

CLOUD  UPON  HTLB. 

Action  to  remove,  consisting  of  instrument  void 
upon  its  face  does  not  lie .  •  •  •  • .xxii.  380 

CODB  OF  dVIL  PBOCEDURB. 

Proceedings  in  equity  in  U.  S.  Circuit  Court  not 
governed  by iii.  371 

Constitutionality  of  sections  1421  to  1425.. v.  28,  391 

Effect  of  amendment  of  one  section  on  another  sec  - 

tion  which  refers  to  it vii.  159 

See  U.  S.  Courts. 
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So  much  of  section  709  as  gives  sheri£f  lien  on  at- 
tached property  after  attachment  vacated  for  his  fees, 
etc.,  is  unconstitutional viii.     33 

See  Stare  Decisis. 

The  various  sections  of,    must   be    construed 

together ix.     96 

The  amendment  of  sections  190  and  191,  author- 
izing Appeal  from  City  Court  of  New  York  direct  to 
Court  of  Appeals,  is  unconstitutional xi.     67 

Word  **  may"  in  section  2340,  relating  to  bring- 
ing the  action  by  the  committee  of  a  lunatic  should, 
not  be  construed  as  '*  must"  or ''shall,"  but  should 
be  given  its  ordinary  signification,  which  is  permis- 
sory,  and  not  mandatory xiii.  370 

Different  subdivisions  of  section  996,  providing 

for  service  of  papers  upon  attorney,  to  be  read  and 
construed  together xiii.  366 

Section  1686  of  the  Code  of  Civil  Procedure  con- 
strued in  reference  to  the  removal  of  the  limitation  con  - 
tained  in  section  1636,  prohibiting  the  bringing  of  an 
action  to  determine  the  claim  to  real  property  against 

an  infant xiii.  380 

Where  a  section  of  the  Code  of  Civil  Procedure  is 

limited  so  as  to  apply  only  to  acts  after  a  certain 

date  an  amendment  of  such  section  is  governed  by 

the  limitation xiv.  392 

The  amendment  of  section  1471  of  the  Code  of 

Civil  Procedure  applies  only  to  executions  issued  and 
sales  made  after  September  1,  1887 xiv.  392 

Section  473  contains  the  only  provision  authoriz- 
ing the  entry  of  judgment  affecting  the  property  of  a 
defendant  without  either  actual  or  constructive  ser- 
vice upon  him,  and  its  provisions  must  therefore  be 
strictly  construed xiv.  344 

—  Section  1273  not  impliedly  repealed  by  Laws  of  • 
1884,  chapter  381 xv.  187 
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See  Statute ;  Nuisance. 

Rule  as  to  construing  two  apparently  conflicting 

sections  of,  stated zvi.  375 

" The  amendment  of  section  66  in  1879  was  pros- 
pective only  in  its  operation xvi.  222 

Object  of  section  567,  stated xvi.  235 

• Sections  757,  758,  759  explained xvi.  109 

S^tion  1686  does  not  repeal  any  part  of  section 

1638 .xvi.  375 

• •  Sections  1866,  1867,  repeal  Laws  of  1879,  chap- 
ter 316 xvi.  198 

Section  1866  does  not  authorize  an  inquiry  by 

Supreme  Court  into  validity  of  will  itself xvi.  198 

Section  2383  covers  all  cases  of  submission  to 

arbitration xvi.     83 

Section  2662  does  not  change  priority  of  right  to 

letters  of  administration xvi.  191 

Section  376  is  a  statute  of  limitation xvii.  327 

Object  of  amendment  of  section  2606  by  Laws  of 

1884,  chap.  399,  stated xvii.     26 

Section  3246  is  a  substitute  for  Code  of  Proce- 
dure, section  317 xvii.  213 

Section  8  not  limited  by   similar  provision    of 

Penal  Code xviii.  230 

Section  66  is  prospective  only  in  its  effect. .  .xviii.  272 

Difference  between  section  531  of  present  Code 

and  section  158  of  old  Code  does  not  change  practice 
as  to  excluding  evidence  for  failure  to  serve  copy 
account xviii.  244 

Section  572,  being  remedial,  is  to  be  liberally 

interpreted xviii.     93 

-  Application  of  section  644  to  contraet  for  pur- 
chases of  real  property  not  prevented  by  section 
645 xviii.  322 

Section  1865  is  to  be  liberally  construed. . .  .xviii.  102 
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Sections  1582  and  841  to  be  constraed  together. 

XX.  172 

Section  1582  unconstitutional  in  part xx.  172 

Where  provision  of,  is  a  revision  of   previous 

statute  a  change  in  phraseology  is  not  deemed  to 

change  the  law xxi.  284 

Section  410  is  codification  of  existing  law  and 

created  no  new  rule xxi.       1 

Section  829  is  to  be  liberally  construed xxi.       1 

Section  970  is  constitutional. .  .xxi.  403,  441,  445,  note 

Section  970  does  not  apply  to  equitable  actions. 

xxi.  420 

Provision  added  to  section  1440,  by  Laws  of  1881, 

chap.  641,  unconstitutional xxi.  170 

Section  46  to  be  strictly  construed xxii.     12 

Section  1582  unconstitutional xxii.  388 

Amendmentofsection3256byLawsof  1892,  chap. 

185,  providing  for  taxation  of  stenographer's  fees,  was 

repealed  by  Laws  of  1892,  chapter  592 xxiii.     46 

Effectof  amendment  of  section  1341onsection3192, 

which  made  section  1341,  as  it  was  before  the  amend- 
ment, applicable  to  appeals  to  Court  of  Common 

Pleas  from  City  Court  of  New  York xxiii.  140 

Section  73  prohibiting  an  attorney  from  buying  a 

demand  for  the  purpose  of  bringing  a  suit  is  to  be 

strictly  construed , xxix.     38 

The  words  **  an  action  "  in  section  73  of  the  Code 

were  substituted  in  the  place  of  the  words  *  *  any  suit ' ' 
in  the  former  statute.  The  word  **suit*'  is  more 
comprehensive  than  the  word  **  action,"  and  might 

include  a  special  proceeding xxix.     28 

Section  793  held  unconstitutional xxxiv      92 

Construction  of  sections  1742, 1743 xxxiv.     50 

Section  856  held  unconstitutional xxxiv.  231 
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So  much  of  section  317»  as  gives  disbursements 
on  a  recovery  against  the  estate  of  a  deceased  person 
on  a  reference  under  the  Revised  Statutes  is  not 

repealed vii.  333 

That  part  of  section  317  which  provides  for  the 

recovery  of  disbursements  by  the  prevailing  party  in 
&  reference  of  a  claim  against  a  decedent  is  not  re- 

pealed viii.     11 

So  much  of  section  317  as  provided  for  the  grant- 
ing of  disbursements  in  a  reference  of  a  claim  against 

an  administrator,  has  not  been  repealed zi.  298 

Section  256,  as  amended  by  Laws  of  1876,  chap- 
ter 431,  section  9,  providing  for  payment  of  sten- 
ographer's fees   in  first  department,  has  not  been 

repealed xiii.  334 

OO-DEFEITDAIITB. 

Affirmative  allegations  in  answer,  striking  out. 

xxix.     22 

CODICIL. 

See  Will. 
COLLATERAL. 

See  Security. 
COLLATERAL  INHEEITAECE  TAX. 

See  Contempt;  Tax. 
COMMTTHEirr. 

Fornon-paymentof  alimony  founded  upon  mesne 
process xxx.     55 

For  non-payment  of  alimony,  distinguished  from 

commitment  under  final  judgment xxx.     55 

COLLECnOE  AGENCIES. 

Right  to  collect  attorney's  fees  on  claims  put  in 

suit xxvi.   274 

COLLUSION. 

Collusion  between  a  purchaser  and  a  creditor 
of  a  corporation  not  sufficient  to  set  aside  the  sale. 
xxvii.  102. 
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Mistake  IB  affidavit  on  which,  granted  as  to  chris- 
tian name  of  person  to  be  examined  is  mere  irregu- 
larity  iii.  255 

Facts  showing  materiality  of  evidence  need  not 

be  set  out  on  application  for v.  444 

When  issued  in  Surrogate's  Court  pending  pro- 
ceedings for  probate  of  will v.  444 

Notice  of  application  for,  to  adverse  party v.  444 

See  Kxecutor   and   Administrator;    Surrogate's 

Courts. 

Open,  when  not  granted ix.  144 

Order  denying  motion  for,  does  not  operate  as 

stay  in  Surrogate's  Court ix.  100 

When  motion  to  send  back  commission  for  fuller 

execution  properly  denied ix.  351 

When  may  issue,  to  take  testimony  of  witness  in 

another  State,  on  reference  of  claim  against  decedent 
in  Surrogate's  Court xi.     50 

Cannot  issue  for  the  purpose  of  taking  testimony 

to  be  used  on  motion xii.  445 

Can  only  be  taken  to  be  used  in  action xii.  445 

Right  of  party  to  have  evidence  of  witnesses 

taken  upon  commission,   and  power  of  Court  to 
award  commission,  depends  solely  on  the  statute.xii.  445 

Power  of  Court  depends  upon  Code  of  Civil  Pro- 
cedure, sections  887-889 xvi.  384 

Upon  application  for,  it  must  appear  that  witness 
is  not  within  the  State,  and  that  his  testimony  is 
material;  proof  that  he  is  a  non-resident  is  not 
sufficient xvi.  384 

Must  name  commissioner  and  witnesses xvi.  384 

What  defects  cannot  be  cured  at  trial xvi.  384 

When  Court  has  no  jurisdiction   in   regard  to 

granting  or  refusing  an  application  for  commission  to 
take  party's  testimony xvi.     71 
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Cannot  issue  to  take  testimony  of  plaintiff  who*  is 

a  fugitive  from  justice 431,  rev's'g,  contra  xvi.     71 

On  settlement  of   interrogatories    all    pertinent 

questions  should  be  allowed xvii.  248 

When  questions  should  be  disallowed  because 

not  pertinent xvii.  248 

Questions  should  not  be  allowed  merely  because 

of  the  theatrical  effect  they  will  produce  on  the  jury. 
xvii.  248 

When  testimony  in  regard  to  transactions  with 

decedent  (which  may  be  incompetent)  should  be 
taken  by xvii.  248 

Note  on  allowance  of  interrogatories xvii.  252 

Application  for,  must  be  granted,  if  made  in  good 

faith xviii.     37 

When  injury  to  party's  business  interests  will  not 

prevent  granting  of xviii.     37 

When  fact  that  there  are  resident  witnesses  will 

not  justify  denial  of  application  for xviii.     37 

When  terms  may  be  imposed  upon  granting.xviii.  327 

Court  may  require  party  to  action  to  give  security 

for  costs  as  condition  of  granting  commission,  not- 
withstanding action  is  one  in  which  the  defendant 
could  not  require  it xviii.  327 

Granting  of  stay  pending  execution  of,  discre- 
tionary  xviii.     37 

When  stay  denied xviii.    37 

Interrogatories  clearly  improper  should  never  be 

allowed xx.     91 

What  interrogatories  allowed  for  purpose  of  im- 
peaching witness xx.     91 

When  information  and  belief  cannot  be  called  for 

by  interrogatory xx.     91 

May  issue  out  of  Surrogate's  Court  to  secure 

testimony  for  use  in  a  special  proceeding  therein. 
xxii.  209 
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Irr^^arities  consisting  of  the  taking  of  testimony 

under  oral  commission  in  narrative  form  instead  of  by 
questions  and  answers  are  waived  where  there  is  a 
failure  to  promptiy  object xxii.  184 

Open,   not  granted  merely  because  witness  is 

adverse xxii.     34 

Open,  should  only  be  granted  in  exceedingly 

X>ecular  circumstances xxii.     34 

Motion  to  suppress,  after  trial  of  action  upon 

which  it  has  been  read  in  evidence xxii.  297,  304 

See  Appeal;  Costs;  Justices'  Court. 

Mode  of  setting  interrogatories xxiii.  317 

Interrogatories  which  may  be,  although  they  do 

not  at  present  seem  to  be  pertinent,  should  be  allowed. 
xxiii.     98 

When  oral  cross-examination  allowed xxiii.  110 

To  take  testimony — Appointed  by  the  court  of  an- 
other state — May  not  commit  witness  for  contempt. 
xxvii.  296 

Subpcena  dtices  tecum  to  compel  production  of  books 

cannot  issue xxvii.  291 

To  take  testimony— Foreign.    Section    920    of 

the  Code  oi  Civil  Procedure,  authorizing  a  commis- 
sioner, appointed  by  a  foreign  Court,  to  take  testi- 
mony, is  unconstitutional xxviii.  265 

Subpoena  may  be  issued  by  a  Justice  of  the 

Supreme  Court  for  a  witness  upon  information  and 
belief xxviii.     14 

To  authorize  an  order  for  a  commission  to  ex- 
amine a  witness  on  written  interrogatories,  it  must 
affirmatively  appear  by  affidavit  that  the  person  **  is 
not  within  the  State  " xxviii.     12 

To  take  testimony  without  the  State.     Exclusion 

of  incompetent  matter  upon  trial xxxii.  201 

Party  may  decline  to  read  his  cross-examination 

of  a  witness , . .  .xxxiv.  175 
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When,  will  be  allowed  to  an  executor  and  trustee, 

or  when  one  person  acts  as  both xxvi.  108 

GOKMISSIONEB  OF  HIGHWATB. 

See  Subrogation. 
OOMMISSIOirBE  FOR  ITBW  TORE. 

See  Pleadings. 
OOMMISSIOirEE  OF  JUEOBS. 

Not  a  county  officer xxxii.     88 

Stay  of  proceedings  granted xxxii.  136 

OOMMISSIOlfEBS. 

Proceedings  to  determine  damages;  jurisdiction 
and  power  of;  appointment  of;  pleadings;  appeal. 

xxxi.     72 

OOMMTTTEB  OF  PEESON . 

And  property,  appointment  of ;  notice  need  not  be 
given  to  relatives,  when  the  application  for  the  ap- 
pointment of  committee  is  made  by  the  husband  or 

wife XXV.  196 

Of  lunatic.    When  first  account  will  not  be  con- 
sidered on  appeal.    The  first  duty  of.     Burden  of 

proving  services xxxiii.  145 

COMMON  COUBGIL. 

Are  mere  agents  with  defined  and  limited  powers ; 

when  acts  of,  may  be  restrained i.  472 

See  Injunction. 

When  acting  under  authority  from  legislature, 

acts  as  agents  of  city ii.  379 

COMMON  PLEAS,  N.  T.  OOUET  OF. 

See  Appeal. 
COMPENSATION. 

Of  referee  on  sale  in  foreclosure xxv.  100 

When  trustee  cannot  recover  for  legal  services. 

xxvii.  211 

When  CO -partner  cannot  recover  for  services. 

xxvii.  211 
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Allegations  of  contract  and  fraud  m i.  211 

What  amendment  of,   within    prescribed    time 

will  defeat;  what  amended,  may  contain.  ...;•..  .i.  280 

How  new  trial  obtained  on  dismissal  of,  on  plain- 
tiff's own  showing i.  292 

See  Arrest;  Examination  of  party  before  Trial; 

Laches;  Pleadings. 

Amended  complaint — When  changing  the  cause 

of  action  from  replevin  to  trover  will  not  be 
allowed xxiv.  340 

Amendment — Power  of  Court  at  Special  Term  to 

allow xxiv.     85 

The  word  '*  amend  "  defined xxiv.     85 

What  allegations  must  be  contained  in,  to  allege 

one  cause  of  action,  in  action  for  sequestration  of 
property  of  corporation xxvi.    84 

See  Corporation ;  Damages. 

Two  causes  of  action  are  improperly  united  in  a 

complaint  by  an  executor  against  his  co-executor  and 
the  legatees,  where  it  asks  an  accounting  and  settie- 
ment  of  the  estate,  and  to  have  the  debts  of  two  of 
the  legatees  deducted  from  their  legacies xxvi.  214 

Allegations  in,  * '  that  by  the  laws  of  said  common  - 

wealth  the  plaintiff  is  now  and  always  has  been 
competent  to  take  and  hold  said  legacy  and  to  sue  for 
and  recover  the  same, ' '  is  sufficient  to  authorize  proof 
of  the  statutory  law  of  the  foreign  state,  and  of 
the  decisions  of  its  courts xxvii.  303 

Joinder  of  causes  of  action.    See  Causes  of  Ac- 
tion; Joinder. 

A  motion  to  amend  a  complaint  may  be  granted 

on  terms xxviii.  243 

When  an  order  to  show  cause  based  on  an  affi- 
davit to  amend  a  complaint  it  will  be  denied  on  the 

merits * xxviii.  243 

After  four  years  of  successful  defense  to  an  equit- 


186  CIVIL  PROCEDURE  REPORTS. 

COMFLAIST'^onttnued.  pagb 

able  action,  the  plaintiff  will  not  be  permitted  to 
amend  the  complaint xzviii.  236 

In  action  on  life  insurance  policy.    See  Life 

Insurance 226 

Dismissal  of,  after  verdict xxix.     81 

Amendment  of,  in  action  for  damages  against 

city XXX.  232 

Where  only  legal  redress  is  demanded  and  no 

answer  interposed,  it  cannot  be  sustained  for  equit- 
able relief.     The  reverse  is  also  true xxxii.  148 

Sufl&ciency  of,  in  action  for  negligence  causing 

death xxxii.  218 

Demurrer  to  complaint  overruled xxxiii.  278 

Judgment  overruling  demurrer  to  complaint  af- 
firmed   xxxiii.  278 

In  action  on  fire  policy,  when  insuflScient. xxxiii.       1 

See  Demurrer xxxiv. 

Against  municipal  corporation  to  recover  install- 
ment of  salary  of  employee xxxv.     72 

OOMFTBOLLEE. 

Power  of,  in  regard  to  claims  against  the  City 
See  Corporation  Counsel xxxi.  333 

OOHCLUSION  OF  LAW. 

Demurrer  does  not  admit xxviii.       1 

See  Findings. 

OONDEMNATIOlf  PBOGEBDIH O. 

In  special  proceeding xix.  420 

How  terminated xix.  420 

Commissioners  to  lay  out  streets  when  not  dis- 
qualified because  related  to  one  owning  interest  in 
property  affected xxii.     13 

■  The  Court  at  Special  Term  may  confirm  the 

report  of  commissioners  in  condemnation  proceed- 
ings, set  it  aside  for  irregularities,  or  on  the  ground 
that  the  award  is  insufficient  or  excessive,  but  cannot 
modify  the  award xxix.     61 
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On  an  appeal  from  an  order  modifying  an  award 

and,  as  thus  modified,  confirming  it,  the  order  must 
be  reversed  and  a  new  appraisal  directed  by  the  same 
or  other  commissioners xxix.     61 

Where  the  Court  erroneously  modifies  the  report 

of  commissioners,  instead  of  setting  it  aside,  an  award 
of  costs  against  plaintiff  is  unwarranted xxix.     61 

Apportionment  of  award  between    owner    and 

lessee  in xzx.  123 

COHFBSSIOll  OF  JXJBOKEJnT. 
See  Judgment. 

comnjcrr  of  laws. 

The  laws  of  the  testator's  domicile  govern  as  to 

the  formal  requisites  to  the  validity  of  a  will;  the 
laws  of  the  domicile  of  the  legatee  govern  as  to  the 
validity  of  a  bequest •  •  •  .xxvii.  303 

COHBIOmSBS. 

See  Evidence. 

CON SOUDATIOlf  OF  ACnOHS. 

In  moving  for,  must  affirmatively  appear  either 
that  no  defense  is  intended,  or  that  the  questions 
which  will  arise  are  substantially  the  same i.  364 

Only  actions  which  can  be  joined  can  be  consol- 
idated  ix.  141 

Actions  to  foreclose  mor^ages  on  separate  parcels 

of  land  although  between  the  same  parties  cannot  be 
consolidated  where  they  do  not  arise  out  of  the  same 
transaction  or  transactions ix.  141 

The  rule  as  to  the  consolidation  of  actions  prior  to 

the  Codestated ix.  141 

Power  of  Court  of  Common  Pleas  to  remove  action 

from  District  Court  and  consolidate  it  with  former 
action  originally  brought  in  District  Court  and 
removed  under  the  statute xv.  434 

Order  may  be  made,  in  an  action  pending  in 
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one  department,  that  another  action  subsequently 
brought  pending  in  the  same  Court  in  another  depart- 
ment, be  consolidated  with  the  first  action;  and  this 
without  first  seeking  a  change  of  venue  of  the  second 
action xii.  351 

See  Joinder  of  Actions. 

When  properly  ordered xvi.  180 

Discontinues  original  actions xxiii.     87 

See  Costs xxiii. 

OONSOLIDATION  ACT. 

Construction  of  section  56 xxx.  188 

CONSTABLE. 

Liability  of  sureties  of,  for  failure  to  levy  attach- 
ment upon  sufficient  property xviii.  216 

When  return  ot  service  of  summons  sufficient.xix.  241 

When  justice  may  amend  return  of xix.  241 

Return  of ,  when  insufficient xxi.     58 

See  Execution ;  Fees ;  Justices'  Courts. 

Service  ot  summons  by.     Where  a  party  to  the 

action  invalid xxviii.     89 

CONSTITUTION. 

Under  section  18  of  Art.  III.  as  amended  to  take 
effect  Jan.  1, 1875,  the  legislatiu-e  possesses  no  power 
to  make  an  exclusive  grant  of  railroad  privileges  and 
power  conferred  by  act  pf  legislature,  passed  before 
the  amendment  took  effect,  so  far  as  it  remains  un- 
executed is  now  abrogated i.  473 

See  Decedents,  Estates  of. 

Of  the  State  of  New  York,  interpretation  of- article 

6,  section  18 xxxi.  274 

CONSTITUTIONAL  LAW. 

Power  of  legislature  to  regulate  the  Civil  Proce- 
dure  V.  381 

Meaning  of  ^*  law  of  the  land,"  in  Art.  I.,  section 

1,  N.  Y.  State  Constitution xi.  172 
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Meaning  of ''  due  process  of  law,"  in  fifth  amend- 
ment to  United  States  Constitution zi.  172 

The  statute  limiting  the  jurisdiction  of  Courts  of 

this  State  in  actions  by  non-residents  against  foreign 
corporations  is  constitutional zvi.  255 

Section  1582  Code  of  Civil  Procedure  unconsti- 
tutional in  part. . . .' xx.  172 

Provision  of  Code  Civ.  Pro.,  section  1440,  that 

title  of  grantee  of  real  property  at  sheriff's  sale  shall 
be  valid  notwithstanding  a  judgment  declaring  it  in- 
valid unless  mone3rs  paid  by  him  at  the  sale,  his  ex- 
penses, costs,  etc.,  are  paid  to  him,  is  unconstitutional 

as  taking  property  without  due  process  of  law.  .xxi.  170 

Amendment  of  section  970  of  the  Code  Civ.  Pro., 

giving  right  to  trial  by  jury  of  issues  as  to  value  of 
property  recoverable  and  damages  is  constitutional. 

xxi.  403,441,  445 

Mechanics  Lien  Act  of  1885  is  not  unconstitutional 

because  it  takes  away  the  right  which  had  previously 
existed  in  New  York  City  of  a  trial  by  jury  in  an  ac- 
tion to  foreclose  such  a  lien xxi.  434 

Right  to  trial  by  jury  preserved  by  Constitution 

is  the  general  right  of  the  people  of  the  State  and  not 

a  right  given  by  a  local  law xxi.  434 

Right  to  trial  of  equitable  action  by  judge  without 

a  jury  not  given  by  the  Constitution xxi.  441 

Statute  providing  for  involuntary  transfer  of  prop- 
erty without  due  process  of  law,  whether  with  or 
without  compensation,  is  unconstitutional xxi.  170 

— r  Constitutionality  of  law  is  to  be  tested  by  what 
may  be  done  under  it xxi.  170 

Party  who  has  been  illegally  deprived  of  his  rights 

cannot  be  denied  access  to  the  constitutional  Court  of 
the  State  for  relief xxi.  170 

Fact  that  some  of  the  consequences  following 

enactment  of  statute  could  be  constitutionally  pro- 


190  CIVIL  PROCEDURE  REPORTS. 

CONSTITUTIONAL  U^^ConHnued.  pagh 

vided  for,  does  not  make  it  legal xxi.  170 

-= When  statute  must  fall  because  unconstitutional 

provisions  inseparably  interwoven  with  all  its  parts. 
xxi,  170 

Muniments  of  title,  and  a  judgment,  are  property 

which  cannot  be  taken  or  destroyed  with  due  process 

of  law xxi.  170 

Note  an  constitutional  provision  against  taking 

property  without  due  process  of  law xxi.  192 

See  Code  of  Civil  Procedure;  Sheriff. 

Section  920  of  the  Code  of  Civil  Procedure  held 

to  be  unconstitutional xxviii.  265 

Apx)ointment  of  magistrates  for  the  Borough  of 

Brooklyn  under  laws  1901 xxxiii.     77 

OONSTBirCmON. 

When  word  ''must "  directory i.  126 

Of  word  ''must" i.     81 

Alternative  writ  of  mandamus,  as  a  complaint. 

xxix.  Ill 

CONTEMPT. 

Merits  of  an  injunction  order  cannot  be  reviewed 
on  a  proceeding  to  punish  for  a  disobedience  of  it ; 
power  to  punish  for  a  disobedience  of  its  mandates  is 
a  necessary  attribute  of  the  Court i.  485 

Distinction  between  criminal  and  civil li.  379 

When  proceedings  to  punish  criminal,  a  civil  pro- 
ceeding  ii.  379 

Plea  that  disobedience  of  order  of   Court  was 

harmless  no  answer  to  proceedings  to  punish  for  con- 
tempt  ii,  379 

Perjury  is  and  may  be  punished  as  such iii.  236 

Proceeding  to  punish  for,  in  summary  of  manner 

is  constitutional iii.  236 

Sheriff's  fees  in  proceedings  to  punish  for,  to  be 

paid  by  prosecuting  party,  when  It  is  a  civil,  and  by 
county,  when  a  criminal  contempt iv.  265 
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Section  110,  etseg.  of  the  Code  of  Civil  Procedure 

not  applicable  to  proceedings  to  punish  for  civil  con- 
tempt.  iv.  265 

Court  may  strike  out  answer  of  defendant  in  action 

for  divorce  for v.  352 

Insolvent  person  offering  himself  and  justifying  as 

surety  to  undertaking  is  guilty  of v.  401 

Order  for  precept  in  proceedings  to  punish  for, 

when  should  adjudge  party  guilty v.     58 

Service  of  papers  on  attorney  when  suflScient ...  v.     58 

Power  to  punish  for,  is  branch  of  common  law . .  vi.     43 

When  criminal,  punishable  civilly vi.  250 

Form  of  warrant  of  commitment vi.  250 

Punishment;  amount  of  fine vi.  43,  250 

Review  of  adjudication  in  proceeding  to  punish 

for vi.  250 

Perjury  is vi.     43 

When  surety  to  undertaking  on  arrest,  guilty  of .  vi.     33 

Effect  of  Appeal  from  Judgment  in  Action  on  which 

undertaking  was  given. vi.     43 

When  party  disobeying  injunction  which  though 

erroneously  granted  was  not  void,  guilty  of vii.       5 

When,  does  not  amount  to  criminal vii.       5 

When  not  necessary  to  bring  party  in  contempt  into 

court  and  administer  interrogatories  to  him  prior  to 
final  adjudication  upon  the  contempt  charged  against 

him vii.       5 

Husband  not  punished  as  for,  for  non-payment  of 

costs  awarded  to  wife  in  final  judgment  of  separa- 
tion  vii.  327 

Perjury  is  a. viii.  369 

Power  of  Court  to  punish  for,  has  not  been  taken 

away  or  limited  by  statute viii.  369 

Swearing  and  interposing  false  answer  is  a. .  .viii.  369 

When  and  how  punished viii.  369 
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N.  Y.  City  Court  has  power  to  punish  for  such  a. 

viii.  369 

AtQount  of  fine viii.  369 

Falsely  justifyingf  as  surety  punishable  as    a. 

viii.  377,  note 

What  interference  with  property  of  corporation  after 

appointment  of  receiver  is viii.  120 

'  Power  of  Court  to  punish  for  civil ix,  402 

^  Necessity  of  adjudication  that  party's  right  or 

remedy  has  been  defeated,  etc ix.  289,  402 

Discharge  of  person  imprisoned  for,   on  habeas 

corpus ix.  402 

Want  of  jurisdiction  to  make  an  order  is  a  sufficient 

answer  to  a  motion  to  punish  disobedience  of  it  as  a 
contempt,  but  the  fact  that  it  was  improvidently 
granted  is  not  an  excuse , ix.  168 

Proceedings  to  punish  for,  how  commenced. .  .ix.  289 

Party  ordered  in  matrimonial  action  to  pay  alimony 

when  not  in  contempt '. ix.  289 

Order  should  be  first  served  on  him ix.  289 

What  contempt  will  authorize  punishment  in  civil 

action ix.  289 

Party  cannot  be  punished  for,  in  disobeying  order 

not  personally  served  on  him ix.  390 

Service  of  order  to  show  cause  without  the  State 

is  a  nullity ix.  390 

Refusal  to  submit  to  examination  as  a  person 

against  whom  an  action  is  about  to  be  brought  pur- 
suant to  an  order  therefor  is  a  contempt  and  punishable 

as  such ix.       1 

Effect  on  order  adjudging  party  in,  of  modification 

on  appeal  of  order,  the  disobedience  of  which  con- 
stituted the  contempt x.     46 

Perjury  is  not  a xi.  267,  273 

Surety  upon  undertaking  on  appeal  who  falsely 

testifies  to  his  responsibility  upon  his  justification  as 
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such,  cannot  be  punished  as  for  a  civil  contempt. 
XI.  267,  273 

At  common  law  a  party  to  an  action  and  not  repre- 
senting a  party  as  an  agent  or  attorney,  could  not  be 
punished  as  for  a  contempt  for  perjury  committed  in 
such  action xi.  273 

An  act  which  is  not  a  private  contempt  and  is  not 

enumerated  among  criminal  contempts,  is  not  a  con- 
tempt at  all xi.  273 

One  appearing  in  obedience  to  subpoena  issued  in 

supplementary  proceedings,  by  a  referee,  but  refusing 
to  be  sworn  as  a  witness,  and  leaving  the  room  where 
the  reference  is  held,  in  direct  disobedience  of  the 
order  of  the  referee,  is  guilty  of  a  contempt xi.  444 

Where  power  of  a  judge  to  make  an  order  is  doubt- 
ful, its  disregard  should  not  be  punished  as  a  con- 
tempt  xi.  349,  note 

^—  In  supplementary  proceedings,  by  whom  pun- 
ished  xi.  278 

Power  of  Court  to  strike  out  pleading  because  of. 

xi.       7 

Exercise  of  such  power  in  action  for  divorce. .xi.       7 

Not  necessary  that  order  in  such  case  adjudge 

party  guilty  of  contempt;  sufficient  if  he  in  fact  is 
guilty xi.       7 

One  who  falsely  justifies  as  a  surety  on  an  under- 
taking on  appeal  is  guilty  of,  and  may  be  punished 
as  for  a  civil  contempt xii.  290 

Instance  of  a  case  in  which  it  was  held  that  a 

surety  on  an  undertaking  on  appeal  falsely  justified 
as  such  and  was  guilty  of  contempt xii.  290 

li  seetns^  that  a  corporation  may  be  punished  for 

contempt  by  a  fine,  and  that  an  officer  thereof  is  lia- 
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ble  for  a  contempt  committed  in  the  corporate  name 
which  but  for  him  the  corporation  could  not  have 
committed xii.   290 

What  must  be  shown  to  authorize  punishment 

for,  for  failure  to  pay  alimony xii.  183 

When  remedy  by  action  and  by  special  proceed- 
ing concurrent xiii.     56 

Instance  of  a  case  in  which  it  was  held  that  the 

Court  had  jurisdiction  of  an  officer  of  a  corporation 
sufficient  to  punish  him  for  contempt  in  disobeying 

an  order  made  in  an  action xiii.  305 

Where  the  defendant  is  in  custody  under  a  com- 
mitment for  contempt,  proceedings  to  punish  him 
for  contempt  cannot  be  instituted  by  a  warrant  of 
attachment,  but  the  Court  may  issue  either  an  order 

to  show  cause  or  a  habeas  corpus xiii.  305 

It  is  doubtful  whether  one  charged  with  a  con- 
tempt who  has  been  previously  committed  for  a  con- 
tempt and  placed  in  custody  of  his  counsel  is  in  such 
custody  as  to  prohibit  the  issuing  of  a  warrant  of 
attachment  against  him xiii.  305 

Instance  of  a  case  in  which  it  was  held  that  a  de- 
fendant was  not  twice  punished  for  the  same  offense 
although  three  orders  committing  him  therefor  had 
been  granted xiii.  305 

When  inability  to  obey  surrogate's  decree,  ex- 
cused  xiii.     27 

Administratrix  not  punished  for  contempt  where 

the  facts  are  such  that  if  she  was  actually  confined 
therefor  and  sought  discharge,  it  would  be  granted. 
xiii.     27 

Fact  that  surrogate  has  decreed  that  administra- 
trix has  funds  in  her  hands,  does  not  prevent  her 
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showing  the  contrary  state  of  facts  in  proceedings  to 
punish  for  contempt xiii.     27 

When  fact  that  person  apjwinted  referee  in  sup- 
plementary proceedings  has  office  in  building  with 
judgment  creditor's  attorney  will  defeat  application 
to  punish  judgment  debtor  for  contempt  in  failing  to 
obey  his  directions xiii.  227 

Husband  in  action  for  divorce  cannot  be  commit- 
ted for  contempt  in  not  paying  referee's  fees,  but 
where  they  are  included  in  an  order  committing  him 
for  contempt  in  not  paying  counsel  fees  and  alimony 
he  cannot  secure  his  discharge  until  he  has  paid  the 
alimony  and  counsel  fees xiii.  183 

—  Failure  of  commitment  for  contempt  to  recite  that 
notice  was  given  to  the  one  committed  of  the  appli- 
cation for  two  of  the  orders  under  which  it  was 
issued  is  not  a  fatal  defect,  where  it  appears  that 
they  were  entered  to  cure  defects  in  previous  orders 
of  which  defendant  had  notice  and  which  adjudged 
him  in  contempt  and  directed  his  commitment,  .xiii.  183 

Instance  of  a  case  in  which  commitment  sufficient- 
ly showed  that  right  or  remedy  had  been  impaired. 
xiii.     56 

Instance  of  a  case  in  which  an  order  of  commit- 
ment specifically  and  plainly  set  forth  the  act  that  the 
committed  one  was  required  to  do xiii.  305 

In  action  for  divorce  where  an  order  has  been 

made  requiring  the  husband  to  pay  alimony  thereto- 
fore ordered,  and  directing  that  if  he  failed  to  do  so 
a  commitment  issue  against  him  for  contempt ;  it  is 
not  necessary  that  there  be  served  with  a  final  order 
adjudging  him  in,  the  affidavits  or  proof  recited 
therein  or  the  notice  of  the  application  therefor  be 
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given xiii.  183 

—  //  see?ns,  that  the  failure  of  an  order  of  commit- 
ment for  failure  to  pay  alimony  to  mention  a  formal 
fine,  although  the  amount  appears  therein,  is  an  in- 
formality which  may  be  taken  advantage  of  upon  ap- 
peal but  will  not  require  the  discharge  of  the  one 
committed  upon  habeas  corpus xiii.  183 

Amount  of  fine  where  trustee  fails  to  pay  over 

money  adjudged  to  be  in  his  hands xiii.     56 

Punishment  for  civil  contempt xiii.     56 

What  costs  and  expenses  may  be  included  in  fine 

in  punishing  for  civil  contempt;  amount  thereof,  how 
determined xiii.     56 

When  one  violating  order  punished  as  for ,  although 

it  was  not  served  on  him xiv.     71 

When  vacation  of  injunction  order  void,   and, 

therefore,  no  excuse  for  its  violation xiv.     71 

What  orders  must  be  personally  served  in  order 

to  put  a  party  in  contempt  for  failing  to  obey  them, 
and  what  orders  need  not  be  so  served xiv.     71 

Corporation  may  be  punished  for  contempt  in  vio- 
lating injunction  after  its  managing  agent  has  had 
notice  of  the  granting  thereof xiv.  262 

What  matters  inquired  into  on  application  to  pun- 
ish for  contempt xiv.     71 

What  would  excuse  disobedience  by  laymen  will 

not  excuse  the  same  disobedience  by  attorney,  .xiv.     71 

Commitment  directing  the  pajrment  of  a  sum  spec- 
ified, with  interest  from  a  date  named,  as  a  fine,  is 
sufficiently  specific .' xiv.  195 

— -  Instance  of  a  case  in  which  it  sufficiently  appeared 
that  the  rights  and  remedies  of  a  creditor  of  an  estate 
were  wholly  defeated,  and  that  the  creditor   was 


VOL.  XXXVI.     INDEX.  197 

QOlSTSKFT^ConHnued.                    "  pagb 

damaged  to  the  entire  amount  of  his  claim,  by  the 
failure  of  an  executor  to  pay  the  same  as  directed  by 
the  surrogate xiv.  195 

Personal  service  of  injunction  is  prerequisite  to 

punishment  for  criminal  contempt  consisting  of  its 
disobedience xiv.     71 

When  failure  to  obey  interlocutory  judgment  is ; 

excuse  and  punishment  for xv.     42 

Party  failing  to  obey  order  requiring  production 

of  books  of  corporation  must  show  facts  excusing 
default XV.  393 

Where  question  of  fact  on  motion  to  punish  for 

contempt  is  referred,  common  law  proof  is  required, 
and  dei>osition  of  party  on  examination  before  trial  is 
not  evidence  in  his  favor xv.  393 

When  cotmsel  fee  not  properly  included  in  fine .  xv.  393 

When  giving  undertaking  with  worthless  sureties 

to  procure  an  order  of  arrest  is  a  contempt xv.  224 

Punishment  for xv.  224 

When  order  to  show  cause  why  party  should  not 

be  punished  for  may  be  served  upon  his  attorney. xvi.  34^ 

When  violation  of  injunction  order  properly  pun- 
ished as  a xvii.  307 

Extent  of  power  of  Court  to  punish  for  civil. 

xvii.  357,  388 

Amount  of  fine  for ;  proof  requisite  to  sustain.xvii.  357 

Amount  of  fine  for  violating  injunction  contained 

in  order  for  examination  in  supplementary  proceedings 
where  the  damage  sustained  is  not  determinable.xvii.  443 

—  When  attorney  of  party  procuring  acceptance  of 
worthless  undertaking  on  procuring  order  of  arrest 
guilty  of xviii.  190 
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Listening  clandestinely  to  deliberations  of  jury  is 

a  criminal xviii.  180,  230 

A  contempt  committed  in  the  presence  of  the  jury 

or  of  any  other  constituent  part  of  the  Court  while 
engaged  in  judicial  business  is  committed  in  the 
immediate  view  and  presence  of  the  Court,  and  is 
punishable  as  a  criminal  contempt zviii.  180,  230 

When  expression  as  to  guilt  of  party  charged  with 

contempt  not  a  former  adjudication  as  to  his  guilt. 
xviii.  230 

'^^  Proceedings  to  punish  for,  cannot  be  taken  because 
of  failure  to  pay  costs  awarded  by  final  judgment  in 
action  for  separation xviii.  241 

Failure  of  judgment  debtor  to  pay  money  to  re- 
ceiver in  supplementary  proceedings  as  directed  by 
order  appointing  the  receiver  cannot  be  punished  as 
contempt  unless  the  order  has  been  duly  filed  in 
county  clerk's  office xix.  446 

When  disobedience  of  order  not  punished  as  a, 

because  it  is  too  indefinite xix.  152 

' To  authorize  punishment  for  contempt  in  disobey- 
ing order  or  judgment  the  precise  thing  to  be  done 
or  sum  of  money  to  be  paid  should  be  stated  without 
ambiguity xix.   152 

Whether  decree  made  on  accounting  of  assignee 

for  benefit  of  creditors  can  be  enforced  by  proceeding 
to  punish  for  contempt,  qtutre xix.  152 

Instance  of  case  in  which  disobedience  of  injunc- 
tion restraining  removal  of  hay  from  farm  was  a  con- 
tempt hindering,  delaying,  and  impeding  the  rights 
and  remedies  of  the  plaintiff  who  procured  the  order, 
mitigated  but  not  cured  by  subsequent  acts  of  defend- 
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ant  defeating  object  of  action  and  remed3ring  direct 
damage  done  by  disobedience six.     91 

When  costs  and  counsel  fee  awarded  in  action  for 

separation  may  be  collected  by  proceedings  to  punish 
for , xix.     28 

When  commitment  for  contempt  set  aside  because 

not  sufficiently  specific xix.     28 

When  non-pa3rmentof  alimony  punishable  as. xix.  265 

Form  of  commitment xix.  265 

Failure  of  executor  to  obey  citation  of  Surrogate's 

Court  to  show  cause  why  he  should  not  pay  collat- 
eral inheritance  tax,  is  a xix.  149 

Reference  to  take  proof  and  report  may  be  ordered 

on  motion  to  punish  for  contempt. xix.     91 

Power  of  Court  to  admit  to  bail  pending  appeal 

from  order  committing  party  for,  or  denying  motion 

to  open  default xix.  155 

When  party  committed  for,  may  be  discharged 

from  imprisonment xix.   155 

Non-paymentof  costs  by  one  ordered  to  pay  them 

as  a  person  beneficially  interested  in  the  action,  is  a 
contempt  and  the  proceeding  to  punish  therefor  is  a 
motion  in  the  action xx.  397 

'        When  costs  and  counsel  fee  awarded  in  action  for 
divorce  not  collectible  by  proceedings  to  punish  as 

for XX.     33 

'       Notice  of  motion  to  punish  for,  in  bringing  action 
against  receiver  of  corporation  without  leave,  when 

should  be  given  attorney -general xx.   280 

■^—  When  judgment  debtor  not  punished  as  for,  in 
using  money  earned  in  business  carried  on  by  him 
notwithstanding  an  injunction  contained  in  an  order 
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for  his  examination  in  supplementary  proceeding. 
XX.  274,  276,  note 

In  not  obeying  order  for  examination  in  supple- 
mentary proceedings  properly  punished  although 
disobedience  was  because  of  advice  of  counsel  that 
order  was  void xxi.  297 

See  Appeal;  Attachment;  Attorney's  Lien;  Bail; 

Costs;  Imprisonment;  Injunction;  Orders;  Sheriff; 
Supplementary  Proceedings;  Surrogate  and  U.  S. 
Courts. 

Failure  to  obey  order,  directing  return  of  dex>osit 

improperly  withdrawn,  may  be  punished  as  a.  .xxiii.     82 

Costs  cannot  be  imposed  in  proceedings  to  pun- 
ish criminal xxiii.  115 

Proceedings  to  punish,  are  special  proceedings, 

and  an  appeal  lies  from  a  final  order  made  therein. 
xxiii.  115 

When  and  how  party  not  served  with  injunction 

order  may  be  punished  for  disobeying  it xxiii.  115 

To  constitute  civil,  act  must  impair,  defeat,  im- 
pede, or  prejudice  right  or  remedy  of  party. .  .xxiii.   115 

"—  Advice  of  counsel,  how  far  a  defense xxiii.  115 

"—  When  interi)osition  of  false  answer  is. xxiii.  379 

Punishment  therefor xxiii.  379 

• Failure  to  obey  mandates  of  judgment,  not  pun- 
ishable as  until  after  service  of  certified  copy  thereof. 
xxiii.     48 

When  service  on  party's  attorney  insuflScient. 

xxiii.    48 

When  mandates  of  judgment,  directing  payment 

and  delivery  of  money  and  property  to  receiver,  are 
merely  aids  to  money  judgment,   disobedience  of 
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them  cannot  be  punished  as  contempt,  while  enforce- 
ment of  money  judgment  is  stayed  pending  appeal 
therefrom xxiii.    48 

— ~-  Disobedience  of  order  or  mandamus  made  or  issued 
without  jurisdiction  is  not xxiii.       1 

False  justification  of  surety  in  undertaking.xxiv.    40 

Compromising  or  condoning xxiv.    40 

Noi€  an  contempt  in  falsely  justifying  as  surety. 

xxiv.     43 

No  punishment  can  be  inflicted  for  disobeying  a 

final  judgment  in  cases  where  an  execution  can  issue. 
xxiv.  223 

Precept  of  commitment  cannot  issue,  unless  the 

accused  has  been  adjudged  guilty  of  contempt . . .  xxiv.  167 

On  punishment  for  contempt,  the  amount  of  the 

fine  must  be  limited  to  the  actual  injury xxiv.  406 

The  knowingly  interposing  a  false  answer  is  not  a 

contempt  of  Court  for  which  a  party  may  be  pun- 
ished in  a  civil  proceeding xxv.  273 

The  knowingly  interposing  a  false  answer  is  not  a 

contempt  of  Court  for  which  a  party  may  be  punished 
in  a  civil  proceeding xxv.  116 

A  warrant  of  attachment,  under  which  a  person 

is  held  to  answer  for  a  contempt,  need  not  recite  the 
contempt  or  any  of  the  proceedings  upon  which  the 
warrant  rests xxv.  141 

■  A  proceeding  to  punish  for  an  alleged  criminal 
contempt  originating  in  the  violation  of  an  order 
granted  in  a  civil  action  is  a  civil  special  proceeding 
within  the  meaning  of  the  Code  of  Civil  Procedure 
(sections  1356, 1357)  and  an  order  therein  finding  the 
party  proceeded  against  guilty,  and  imposing  a  pun- 


202  CIVIL  PROCEDURE  REPORTS. 

COJrrKKFT—Continued.  pack 

ishment,  is  reviewable  upon  appeal;  an  application 
therefore  for  a  stay  of  proceedings  pending  an  appeal 

from  said  order  will  be  granted xxv.  363 

In  order  to  subject  a  defendant  to  punishment  for 

'  contempt  in  not  paying  alimony  pursuant  to  a  judg- 
ment, a  certified  copy  of  the  judgment  should  be 
served  upon  him  and  a  demand  for  the  money  made 
upon  him xxvi.  350 

Application  to  punish  for  contempt  a  surety  upon 

a  bond  to  secure  the  release  of  property  covered  by  a 
mechanic's  lien xxvii.     80 

Commissioner  to  take  testimony,   appointed  by 

court  of  another  state,  may  not  commit  for. .  .xxvii.  296 

Power  to  punish  for  resides  in  Court  only,  .xxvii.  296 

Refusal  to  answer  competent  and  material  ques- 
tions propounded  to  witness  by  officer  acting  under 
commission  issued  out  of  janother  state xvii.  192 

Surrogate  has  no  power  to  direct  the  imprison- 
ment of  a  party  for  contempt,  for  non  -payment  of  costs 
and  disbursements  awarded  in  a  surrogate's  court. 
xxvii.       1 

Failure  to  obey  the  order  of  restitution  constituted 

a  civil  contempt,  and  that  the  remedy  for  its  enforce- 
ment might  be  by  precept  of  commitment  as  for  a 
contempt xxix.  127 

Of  sheriff  in  habeas  corpus  proceedings xxx.  108 

OOJilTJLNUIJNG  ACmON. 

See  Action ;  Abatement  and  Revival. 

OONTRAGT. 

When  not  adjudged  ill^al vi.  263,  268 
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Effect  of  doing  business  under  fictitious  name. 

vi.  263,  268 

Judgment  or  statutory  liability  is  not vi.     79 

Action  for  goods  sold  where  sale  was  induced  by 

false  representations  is  on ix.  249 

See  Foreclosure. 

A  condition  in  a  contract  by  which  it  is  sought  to 

deprive  a  party  of  his  legal  remedies  is  void  as 
against  public  policy xii.  279 

See  Attachment ;  Benefit  Society. 

Instance  of,  held  not  void  as  within  statute  of 

frauds xiii.  361 

When  tender  of  performance  of  contract  suffi- 
cient  xiv.  365 

— ^  Where  a  contract  for  the  performance  of  work  by 
one  party,  the  other  to  furnish  materials,  provides 
for  no  suspension,  a  suspension  can  only  be  had  by 
agreement  of  the  parties,  and  where  it  ceases,  the  one 
doing  the  work  has  the  right  to  go  on  at  once,  and 
the  other  is  bound  to  furnish  materials .........  .xiv.  365 

The  rule  as  to  liberty  of  contracting,  and  as  to 

what  contracts  are  in  restraint  of  trade,  and  therefore 
unlawful,  stated xvi.       1 

What  contract  forming  combination  creates  illegal 

monopoly  and  is  therefore  void xvi.       1 

Instance  of  brokers,  held  to  be  for  use  of  margin 

c^n  sale  of  oil  by  broker  as  his  own xvi.  235 

Defined xviii.     69 

An  undertaking  to  procure  an  order  of  arrest  is 

not  a xviii.     69 

Evidence  adding  to,  does  not  tend  to  vary. .  .xix.  373 
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Instance  of  statement  held  not  to  be  a xx.     84 

Where  there  is  no  evidence  as  to  where  a  con- 
tract was  entered  into  and  it  appears  that  both  parties 
were  then  residents  of  New  Jersey,  that  is  presum- 
tively  the  place  of  contract xxii.  17S 

Contract  to  pay  for  use  of  teams  in  New  Jersey, 

is  presumptively  in  absence  of  evidence  to  the  con- 
trary an  agreement  to  make  the  payment  within  the 
State xxii.  17S 

Breach  of  contract  to  pay  for  use  of  teams,  when 

and  where  arises xxii.  17S 

See  Action;   Arrest;   Attachment;   Betting  and 

Gambling;  Fraud;  Insurance  Company;  Partner- 
ship;  Pleading;  Security. 

— ^ —  Where  a  person  is  made  the  sole  arbiter  of  a 
contract,  his  decision  is  necessary  before  an  action  at 
law  can  be  maintained xxiii.  171 

What  is  not  a  waiver  of  architect's  certificate  as  to 

completion  of  work  on  building xxiii.  171 

When  omissions  and  variations  of  ornamentation 

agreed  to'  be  made  upon  a  house  may  justify  an 
objection  to  paying  for  work  done xxiii.  171 

For  executors ;  effect  of xxiv.  368 

Breach  of — Damages.     In  a  suit  for  damages  on 

breach  of  contract,  if  the  plaintiff  fails  to  prove  dam- 
ages, and  the  Court  overrules  a  motion  to  set  aside 
the  verdict  because  contrary  to  the  evidence  and 
contrary  to  law,  it  may  reconsider  and  grant  such 
motion xxix.     81 

Where  the  Court  in  such  a  case  has   denied  a 

motion  to  dismiss  the  complaint  made  at  the  close  of 
the  plaintiff's  evidence,  and,  at  the  close  of  the  case, 
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the  motion  may  be  renewed  after  verdict  and  on 

reconsideration  granted xxix.     81 

Construction  of zzxi.     37 

Executory,  in  regard  to  real  estate  titles. .  .zxxi.  356 

Recission  of,  may  be  allowed,  when  parties  do 

not  stand  on  equal  footing xxxi.  161 

What  acknowledgment  of  debt  constitues  a  new 

contract,  so  as  to  take  case  out  of  Statute  of  Limita- 
tions  .., • ••••.xxzv.       1 

COHTEBSIOir. 

What  constitutes,  of  commercial  paper v.  361 

Action  against  commission  merchant  for  proceeds 

of  goods  consigned  to  him  for  sale  is  on  contract  and 

not  for  conversion viii.  283 

Instance  of  action  against  trustee  held  to  be  for 

conversion viii.  266 

See  Execution  against  the  Person ;  Pledge. 

In  an  action  to  recover  moneys  received  by  the 

defendant  wrongfully,  and  wrongfully  converted  to 
his  own  use,  plaintiff  must  prove  that  defendant  re- 
ceived them  without  authority xv.     52 

Instance  of  action  which  was  for xv.     14 

See  Arrest. 

• What  refusal  to  deliver  property  constitutes.. xxi.       1 

When  property  converted  sufficiently  identified. 

• xxi.       1 

See  Bill  of  Particulars. 

Action  for  wrongful,  against  Sheriff.  See  Sheriff. 

• xxxii. 

—  When  an  action  by  a  receiver  in  supplementary 
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proceedings  for  conversion,  will  not  lie xxx.  192 

coirvEyAircE. 

Without  consideration,  will  not  be  set  aside  with- 
out evidence  of  fraud xxxiii.       6 

COBFOSATIOir. 

Bank  organized  under  Act  of  Congress  and  located 
within  the  State  is  domestic ..ii.  330 

Time  to  serve  order  directing  issues  to  be  tried 

in  action  on  commercial  paper  of  domestic,  in  marine 
court ii.  393 

See  Pleadings. 

OfiBcers  of,  not  parties  to  action,  may  at  common 

law,  be  compelled  to  produce  books  and  papers  by 
stroma  duces  tecum iii.  371 

Petition  for  voluntary  dissolution  of  must  show 

that  it  will  be  to  the  interest  of  the  stockholders . . .  iii.  270 

Nature  and  contents  of  order  to  show  cause  why, 

should  not  be  dissolved iii.  270 

Report  of  referee  in  proceedings  for  voluntary 

dissolution iii.  270 

-  Directors  of,  may  resign  and  where  their  motives 
and  purposes  are  proper  their  resignation  takes  effect 
without  any  act  of  the  corporation iii.  127 

When  court  will  order  sale  of  property  of  insol- 
vent corporation iii.  127 

See  Attachment;  Injunction;  Evidence;  Plead- 
ings; Receiver;  Statute;  Superior  City  Court;  Se- 
questration, Actions  for ;  Venue. 

Action  to  set  aside  alienation  of  property  of,  made 

by  its  officers  and  trustees  by  whom  brought iv.  2S0 
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-  Complaint  and  parties  defendant  in  such  action. 
iv.   230 

Place  of  residence  of  a  corporation iv.  189 

Foreign,  may  sue  and  be  sued  here,  not  because 

it  is  here  but  because  it  acts  by  agents  and  may  there  - 
by  submit  itself  to  the  jurisdiction  of  a  foreign  tri- 
bunal  iv.  189 

Nature  of  the  right  and  interest  of  a  stockholder 

in  the  corporate  property iv.  189 

See  Attachment;  Municipal  Corporation ;  Plead- 
ings; Answer. 
When  defendant  estopped  from  questioning  incor- 
poration oi  plaintiff v.  116 

See  Association;  Complaint;  Costs; 

Insurance  Company ;  Pleadings;  Receiver. 

Power  of  Court  in  proceedings  for  voluntary  dis- 
solution of vi.  342 

Appointment  of  receiver,  when  may  be  made. .  vi.  342 

Contents  of  report  of  referee  .or  decision  of  Court 

in  such  proceedings ; vi.  342 

Determination  of  title  of  claimants  of    office  of 

trustee  of  religious,  cannot  be  made  in  equitable 
action  brought  by  one  claimant  or  set  of  claimants. 
vi.  406 

What  is  prima  iacie  evidence  of  election  of  such 

trustees vi.  406 

See  County  Courts ;   Foreclosure ;    Injunction ; 

Receiver;  Undertaking. 

In  an  action  to  dissolve  a  corporation  on  the 

ground  that  it  had  remained  insolvent,  and  had  sus- 
pended its  lawful  and  ordinary  business  for  at  least 
one  year,  it  is  immaterial  whether  it  is  a  business 
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corporation ;  the  provisions  of  the  Code  authorizing 
such  actions  apply  to  all  corporations  created  under 
the  laws  of  this  State viii,  390 

When  insolvent , viii.  390 

See  Abatement ;  Pleadings ;  Complaint. 

When  stockholder  of,  may  bring  action  to  recover 

misappropriated  property  of  the  corporation ix.  304 

When  request  to  directors  to  bring  the  action  not 

necessary ix.  304 

Fact  that  the  plaintijS  became  a  stockholder  after 

the  wrong  was  done  no  defense ix.  304 

When  cannot  plead  ultra  vires ix.  304 

See  Evidence;  Exchange;  Foreclosure;  Re- 
ceivers ;  Service. 

Residence  of,  is  deemed  to  be  at  place  where  its 

general  business  is  transacted x.  181 

Residence  of  religious x,  181 

Action  against  trustee  of,  for  failure  to  file  annual 

report  is  for  a  penalty xi.  215 

Subscriptions  to  stock,  when  due xi.     42 

When  foreign  and  when  domestic xi.     61 

See  Evidence;  Limitations  to  Actions;  Plead- 
ings; Complaint. 

Instance  of  case  in  which  cause  of  action  against, 

arose  in  this  State xii.     11 

Instance  of  case  in  which  party  served  with  sum- 
mons was  held  to  be  a  director  of  a  foreign  corpora- 
tion  xii.     11 

Service  of  summons,   how  made  upon  foreign 

corporation xii.     11 

What  is  sufficient  proof  of  execution  oi  assign- 
ment of  causes  of  action  by xii    235 
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Not  necessary  to  completion  of  assignment 

that  it  be  acknowledged  before  notary. .  .xii.  235 
SequestratioTL    Effect  of  judgment  in  se- 


questration action  upon  right  of  corporation 

to  defend  another  action xii.  194 

Effect  of  sequestration  action  on  business 


of  corporation  and  franchises xii.  194 

—  Power  of  corporation  to  sue  after  receiver       ^ 
appointed  in  sequestration  action xii.  194 

—  See  Contempt;  Costs. 
When  foreign  corporation  suing  in  name 


of  ^eriff  required  to  give  security  for 
costs xiii.  122 

Board  of  school  trustees  is  a  quaH  corpo- 
ration   xiii.  101 

When  incorporation  of  plaintiff  not  put  in 

issue  by  general  denial xiii.  122 

See  Contempt;  Supplementary  Proceed- 
ings. 

Who  may  maintain  action  against  oflScers 

of,  for  wrongs  done  to  it xv.  296 

Not  responsible  for  acts  of  promoters  or 

other  persons  done  before  its  incorpora- 
tion   XV.  296 

Neither  general  manager  nor  managing 

agent  is  oflScer  of xv.  259 

Books  required  by  law  to  be  kept  presumed 

to  be  in  existence,  and  party  claiming  that 
they  do  not  exist  has  burden  of  proving  that 
fact  XV.  393 

Power  of  Court  to -decree  dissolution,  when 

organized  for  social  purposes xv.  215 

What  must  appear  before  decree  of  disso- 
lution granted xv.  215 

Instance  of  case  in  which  dissolution  not 

ordered xv.  215 

See  Examination  of  Party  before  Trial; 

Jurisdiction;  Pleading;  Service. 

' Who  constitute  xvi.      1 
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Cannot  be  deprived  of  franchise  because 

of  independent  and  several  acts  of  etockhold- 
ers xvi.      1 

What  holding  of  stock  not  sufficient  to 

qualify  party  to  be  director  or  trustee. . .  .xvi.      1 

What  acts  corporate  acts xvi.      1 

When    acts    of    stockholders    corporate 

acts xvi.      1 

What  acts  of  stockholders  of  corporation 

forfeit  its  charter  and  are  ground  for  its  dis- 
solution   xvi.      1 

When  not  necessary  to  show  that  author- 
ity to  sign  trust  deed  was  given  at  regular 
meeting  of  board  of  directors xvi.      1 

Instance  of  case  in  which  corporation  was 

held  to  be  party  to  trust  deed xvi.      1 

Directors  of,  are  but  its  agents  to  carry  out 

the  purposes  of  its  formation,  and  cannot  do 
anything  not  impliedly  authorized  by  the 
charter,  nor  bind  the  corporation  by  assent  to 
a  deed  involving  momentous  changes  in  its 
life  and  destiny xvi.      1 

Corporations    cannot    consolidate     their 

funds  nor  form  a  copartnership  unless  author- 
ized by  express  grant  or  necessary  implica- 
tion   xvi.      1 

When       combination     of       corporations 

amoimts  to  co-partnership xvi.      1 

Franchises    are  granted    upon   trusts  or 

condition  that  corporate  privileges  shall  not 
be  abused,  and  the  corporation  may  be  dis- 
solved for  acts  ultra  vires  or  for  breach  of  the 
trust  condition  and  perversion  of  the  ob- 
jects of  the  grant .xvi.      1 

Corporations  by  forming  copartnership  are 

guilty  of  acts  ultra  vires  for  which  their  cha.r- 
ter  may  be  forfeited xvi.      1 

Franchise  of  may  be  forfeited  and  corpo- 
ration dissolved  for  entering  into  combina- 
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tion  creating  monopoly xvi.      1 

What  payment  by  stockholder  of  amount 

of  his  liability  to  creditor  of  corporation  dis- 
charged him  therefrom xvi.  398 

When   creditor  of  corporation   bringing 

action  against  stockholder  for  amount  of  stat- 
utory liability  acquires  no  lien,  and  when  he 
may  enjoin  the  prosecution  of  other  actions 
against  the  stockholder^  -stated :  .xvi.  398 

When  and  how  jurisdiction  obtained  over 

foreign xvi.  241,  255 

Who  is  *'  managing  agent  "of xvi.  241 

When  service  of  summons  may  be  made 

upon  manager  of  foreign  corporation  tempo- 
rarily here xvi.  386 

When  sued  as  indorser  of  note  need  not 

procure  and  serve  with  answer  or  demurrer, 
order  directing  trial  of  issues xvii.  181 

Statute  requiring  such  order  applies  only 

to  actions  on  instruments  which  admit  on 
their  face  an  existing  dobt  payable  abso- 
lutely   xvii.  181 

Attorney-general  cannot  maintain  action 

to  dissolve  without  legislative  sanction,  .xvii.  130 

What  non-user  authorizes  action  for  dis- 
solution    xvii.  130 

Volimtary  proceedings  for  dissolution  no 

defense  to  action  for  forfeiture  of  franchises 
for  non-user xvii.  130 

May  be  dissolved  for  non-user  although  iu- 

solvent   xvii.  130 

Who  may  take  advantage  of  ground  of  for- 
feiture of  franchise xvii.  130 

When  jurisdiction  not  acquired  of  proceed- 
ings for  voluntary  dissolution  of  corporation 
because  of  insufficiency  of  order  to  show 
cause  and  of  failure  to  serve  it  upon  attorney- 
general  xvii.  130 

See  Abatement  and  Bevival. 
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What  act  of  stockholders  and  Ijnistees  is 

act  of  corporation xviii.  406 

When  dissolved  because  it  has  entered  into 

a  trust  by  which  it  has  surrendered  control  of 
its  franchises xviii.  406 

The  rule  as  to  when  a  corporation  will  be 

dissolved  for  misconduct  at  the  instance  of 
the  State,  stated xviii.  406 

A  corporation  cannot  enter  into  a  partner- 
ship, and  may  be  dissolved  if  it  does  so.  .xviii.  406 

There  may  be  actual  corporate   conduct 

which  is  not  formal  corporate  conduct,  ."xviii.  406 

Personal  service  of  summons  upon,  how 

made xviii.  363 

Who  is  managing  agent  of xviii.  282 

Facts  showing  that  Supreme  Court  has  ju- 
risdiction of  person  of  foreign  corporation 
need  not  be  set  forth  in  complaint xviii.  403 

When  receiver  of  national  bank  not  lo- 
cated within  this  State  may  sue  here. .  .xviii.  380 

See  Examination  of  Party  before  Trial; 

Supplementary  Proceeding. 

When  receiver  of  foreign,  not  appointed  in 

action  for  sequestration xix.  384 

See  City  Court  of  Brooklyn ;  City  Court  of 


New  York ;  Pleading. 

The  rule  as  to  this  disposal  of  its  assets  and 


the  enforcement  of  its  liabilities  upon  its  disso- 
lution stated XX.  238 

—  Who  is  cashier  of  foreign xx.  386 

—  See  Sequestration  Action;  Service. 

—  Jurisdiction,  when  acquired  of  proceeding 

for  voluntai^y  dissolution ; xxi.  241 

When  order  to  show  cause  why,  should  not 


be  dissolved  sufficient xxi.  241 

When  such  order  may  be  amended  nunc  pro 


tunc xxi.  241 

—  When  defects  in  such  order  do  not  render 


the    appointment    of    a    receiver    thereby    a 
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nnllitj   xxi.  241 

What  actionfi  and  proceedings  may  be  en- 
joined by  such  order xxL  241 

Imposition  of  fine  for  intruding  into  office 

in  corporation  rests  wholly  in  discretion  of 
Conrty  and  demand  therefor  forms  no  part  of 
cause  of  action  oust  intruder xxi.  159 

Domestic,  is  resident  of  what  county  .  .xxi.  217 

What  recovery  may.  be  had  by  creditor  in 

action  against  cori>oration  to  sequestrate  its 
property  and  against  stockholdfers  because  of 
their  non-payment  for  stock xxi.    23 

Action  of  resident  of  this  State  is  maintain- 


able against  foreign  corporation  to  establish 
his  right  &&  a  stockholder  and  declare  void  any 
certificates  of  stock  issued  in  place  of  certifi- 
cates asserted  to  belong  to  him  and  which  are 
alleged  to  have  been  sold  under  a  judgment 

against  a  third  person xxi.  379 

—  Residences  of,  is  within  bounds  of  sover- 
eignty which  created  it xxii.  178 

Organized  under  laws  New  Jersey  is  a  for- 


eign corporation  xxii.  178 

—  See  Abatement  and  Revival;  Attachment; 
Jurisdiction;  Service. 

See  Attorney  and  Client;  Contempt;  In- 


junction; Foreign  Corporations;  Service;  Un- 
dertaking. 

When  resignation  of  officer  of,  not  com- 


plete  xxiii.    29 

Demand  for  rent,  when  properly  made  of 


president  of,  who  has  tendered  his  resigna- 
tion   xxiii.     29 

When  court  haa  not  jurisdiction  of  action 

against  foreign  .xxiii.  348 

—  See  Jurisdiction;  Receiver;  Supplementary 
Proceedings. 

In  an<  action  by  or  against  a  corporation, 


it  is  not  necessary  to  prove  on  the  trial  of  the 
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cause  the  existence  of  tlie  eorporation,  Tudeso 
the  answer  in  verified*  and  contains  an  affinna- 
tive  allegation  of  its  non-existence;  and  this 
rale  applies  where  the  defendant  does  not  ap- 
pear or  plead   xxv.    68 

Piling  of  petition  in  proceedings  for  volunr 

tary  dissolution  of  corporation  does  not  super- 
sede levy  under  execution  before  appointment 
of  receiver xxvi.    90 

Suit  against  directors  of  corporation.  Fail- 
ure to  file  annual  report;  what  need  not  be  al*- 
leged  in  complaint xxvi.    94 

Suit  against  directors  of  corporation;  what 

must  be  alleged  }n  complaint xxvi.  100 

See  Receiver;  Sequestration;  City  Court; 
Substitution 

As  a  rule,  directors,  or  trustees  of  a  corpo- 
ration, if  they  act  in  good  faith  within  the  limit 
of  their  powers,  using  reasonable  care  and  dili- 
gence, are  not  responsible  for  mere  mistakes  or 
errors  of  judgment  xxvi.    39 

Where  in  action  is  brought  by  the  Attorney 

General  to  dissolve  a  corporation,  to  restrain 
it  from  doing  business,  and  to  appoint  a  re- 
ceiver, with  an  injunction,  pendente  Ute,  and 
the  same  is  dismissed,  an  extra*  allowance  nuay 
be  granted  to  the  defendant,  based  upon  the 
money  value  of  the  right  sought  to  be  perpet- 
ually enjoined xxvi.     76 

General    assignment    by    corporation    for 

benefit  of  creditors;  Summary  order  upon  as- 
signee to  deliver  books  and  property  to  tempo- 
rary receiver  unauthorized  xxvi.  265 

See  Causes  of  Action;  Joinder xxvii 

In  proceedings  for  voluntary  dissolution  of 

a  corporation  leave  may  be  granted  although 
the  attorney-general  had  not  been  given  notice 

of  proceedings xxvii.  154 

Leave  to  serve  answer.    Where  a  complaint 
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against  a  corporation  joins  with  a  cause  of  aic- 
tion  on  a  promissory  note,  or  other  evidence  of 
debt,  for  the  absolute  payment  of  money,  a 
cause  of  action  mot  founded  upon  such  an  in- 
strument in  writing,  the  defendant  corporation 
may  answer  without  first  obtaining  leave  under 
section  1778  of  the  Code xxviii.  212 

Order  directing  issue  to  be  tried,  .xxviii.  213n 

On  motion  to  set  aside  the  service  on  a  for- 

eigD  corporation,  the  affidavit  on  which  motion 
is  made  must  distinctly  negative  the  existence 
of  circumstances  which  could  rendw  the  ser- 
vice valid  under  the  statute xxviii.  231 

Taxes  and  penalties.    Statute  of  Limitations 

in  actions  to  enforce.  See  Statute  of  Limita- 
tions   xxviii.  185 

Under  sections  380,  382,  384,  389  of  the 

Code  of  CSvil  Procedure  requiring  actions  to 
be  brought  within  specified  periods,  the  Statute 
of  Limitations  applies  to  a  claim  by  the  State 
for  taxes  and  i)enialties  against  a  corporation. 
xxviii.  186 

When  it  appears,  upon  an  application  to 

the  OomiptroUer  to  readjust  the  taxes  and*  pen- 
alties charged  to  a  corporation,  that  the  ac- 
count contains  items  not  recoverable  in  an  ac- 
tion because  of  the  bar  of  the  statute,  such 
items  should  be  stricken  from  the  account. 
xxviii.  186 

See  Foreign  Corporation. 

Where  on  the  dissolution  of  a  corporation 

an  order  is  giunted  requiring  creditors  to  ex- 
hibit and  prove  claims  before  a  Beferee  ap- 
pointed, on  feeling  aggrieved!^  must  object  and 
except  to  the  confirmation  or  he  cannot  appeal. 
xxix.    64 

Contracts  by  directors.  The  relation  be- 
tween a  director  of  a  corporation  he  represents 
and  the  corporation  is  that  of  trustee  and 
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cestvi  que  trust zxix.  361 

A  director,  acting  for  the  corporation,  can- 
not reserve  to  himself  an  advantage  or  b^eflt; 
and,  if  he  d^oes  obtain  any  consideration  for  his 
action,  what  he  thns  obtains  belongs  to  the  cor^ 
poration xxix.  361 

Where  the  owner  of  a  bnsinees  agrees  to 

turn  it  over  to  a  corporation  for  a  certain 
amount  of  the  stock  to  be  issued  to  him  in  con- 
sideraition  of  the  business  to  a  director  who 
votes  for  the  issuance  of  the  stock,  is  invalid, 
though  made  prior  to  the  formation  of  the  cor- 
I>oration xxix.  361 

And  an  agreement  by  the  owner  of  a  busi- 
ness, which  is  to  be  turned  over  to  a  corpora- 
tioni  to  be  formed,  to  give  a  part  of  the  stock  to 
"be  issued  to  him  to  another,  who  agrees  to  sub- 
scribe for  a  certain  amount  of  the  stock,  is  in- 
valid    xxix.  361 

In  an  action  to  enforce  the  statutory  lia- 
bility.   Law  of  what  state  governs xxx.      24 

Liability  of  director,  for  failure  to  file  an- 
nual report   xxx.  253 

Construction  of  Section  48 xxxi.  265 

The  resignation  of  an  oflScer  of  a  private 

corporation  becomes  valid  without  acceptance. 
Service  of  process  upon  officer  after  resigna- 
tion  xxxiii.  348 

When  resignation  of  officers  of,  is  illegal. 

xxxiii.  357 

Action  by  stockholder  against  directors  for 

wasting  assets xxxiv.  195 

CORPORATION  COUNSEL. 

Power  of  to  compromise  claims  and  allow 
judgments   xxxi.  333 

COSTS. 

"To  appellant  to  abide  event,"  payment 
6t  costs  imposed  as  a  condition  to  granting 
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favor,  does  not  deprive  party  so  paying  from 
taxing  the  same  when  finally  guccessfnl ;  costs 
so  imposed  are  not  finally  disiK)sed  of,  but  are 
a  mere  measure  of  compensation  on  granting 
favor .  .i.  448  449 

To  recover,  in  action  against  municipal  cor- 
poration, plaintiff  must  present  his  claim  to 
chief  fiscal  oflftcer;  if  plaintiff  recover  |50  or 
over,  defendant  is  not  entitled  to,  although 
daimi  was  not  presented ;  to  what  facts  certifi- 
cate of  costs  applies i.  269 

On  appeal  from  justice^s  judgment  to  Gen- 


eral Term,  are  discretionary,  and  cannot  be 
taxed  unless  awarded;  what  costs  apply  only 

to  Courts  of  Record i.  298 

On  Appeal  from  District  Court  to  Common 


Pleas  i.  298 

—  On  appeal  to  General  Term  "to  abide 
event,"  go  to  party  ultimately  successful ;  when 
affidavit  to  oppose  taxation  must  be  presented ; 
review  of  clerk's  taxation  must  be  on  motion 
for  a  new  taxation ;  on  what  pai>ers  such  mo- 
tion will  be  heard i.  306 

—  On  appeal  to  General  Term  "to  abide 
event,"  when  judgment  reversed,  go  to  appel- 
lant if  successful  on  new  trial,  not  to  respon- 
dent in  any  event i.  309 

On   appeal  to  General   Term   "to   abide 


event,"  are  given  to  appellant  when  judgment 
reversed  and  new  trial  ordered,  and  costs  of 
farmer  trial,  and  on  api>eal,  cannot  be  taxed 
by  respondent,  although  he  ultimately  pirevails. 
i.  310 

—  On  appeal  to  General  Term,  given  to  plain- 
tiff and  appeJlant  "to  abide  event,"  cannot  be 
taxed  in  favor  of  defendant  and  respondent, 
although  he  ultimately  prevails i.  311 

—  On  appeal  to  General  Term  "to  abide 
event,"  go  to  party  ultimately  successful ;  prac- 
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tice  on  taxation  of i.  312 

On  appeal  to  the  Court  of  Appeals  "  to  abide 

event,"  go  to  party  ultimately  successful i.  318 

Motion  for,  in  supplementary  proceedingSw 

i.  118 

Suing  as  a  poor  person,  does  not  deprive 


Court  of  power  to  imx>ose  as  a  condition  to 

favor  i.  131 

—  In  action  for  dower,  plaintiff  entitled  to,  of 
course;  failure  of  referee  to  award,  does  not 
affect  the  right  thereto;  must  be  taxed  accopdh 

ing  to  law  in-  force i.  338 

When  an  action,  begun  in  a  Justice^©  Court, 


was  renewed  in  the  Supreme  Court  upon  plea 
of  title,  and  a  trial  is  had,  plaintiff  is  entitled 
to  costs,  unless  question  of  title  arises ii.  254 

—  The  Court  may  award  costs  against  personi 
making  a  motion  or  appealing  from  an  order 
who  is  interested  in  the  result  of  the  action, 
although  not  a  parly ii.  302 

—  When  such  costs  should  be  taxed  by  clerk 
u.  302 

The  party  in  whose  favor  such  costs  are 


awarded  may  maintain  an  action  therefor  .  .ii.  302 

—  When  General  Term  has  no  discretion  as  to 
costs  of  appeal  from-  judgment  of  District 
Court ii.  319 

—  On  dismissing  complaint  for  want  of  prose- 
cution after  service  of  notice  of  trial ii.    18 

—  Disposition  of  costs  paid  to  perfect  appeal 
from'  District  Court ii.    67 

—  Amount  of,  in  Surrogate's  Court ii.  162 

—  Surr(^te  cannot  award  directly  to  coun- 
sel   ii.  162 

—  See  Administrator;  Attorney;  Security  for 
Costs. 

—  Where  a  complaint  was  dismissed  as  to  one 
count  and  the  plaintiff  had  a  verdict  in.  his 
favor  on  the  second  count,  having  obtained 
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the  only  verdict  rendered  by  the  jury,  he  was 

the  only  party  entitled  to  ooets iii.  452 

When  both  parties  to  action  ©atitled  to .  iii.      9 

Bnt    one    additional    allowance    can    be 

granted  in  an  action  and  that  only  when  !final 

judgment  is  rendered .iii.  410 

Successful  party  not  «ititled  to  term  fees 


of  term  that  trial  was  postponed  at  his  re- 
quest  ,.  .iii.  169 

^Motion,  both  in  action  and  special  proceed- 
ings to  be  collected  by  execution iii.  358 

Costs  when  not  collectible  by  execution. iii.  358 

History  of  legislation  relating  to  the  col- 
lection of  costs ., iii.  358 

The  $30  costs  which  may  be  granted  in 

proceedings  supplementary  to  execution, 
cannot  be  ooUected  by  execution. iii.  358 

When  a  party  was  examined  before  trial 

under  a  stipulation  and  not  by  order,  costs 
for  such  examination  cannot  be  taxed. . .  .iii.  362 

To  abide  the  event,  awarded  on  granting  a 

new  trial  on  appeal iii.    86 

Where  it  is  stipulated  that  the  decision  of 

an  appeal  in  an  action  shall  determine  similar 
appeals  in  other  actions,  the  successful  party 
is  entitled  to  tax  costs  for  argument  of  each 
appeal iii.  116 

When  plaintiff  entitled  to  costs  of  appeal 

of  course iii.  266 

When  the  CSourt  of  Appeals  affirms  a  judg- 
ment of  the  Special  Terms  **  with  costs  '* 
means  all  costs  subsequent  to  the  entry  of 
judgment iii.  266 

When  costs  are  discretionary,  upon  an  ap- 

X>eal  to  the  Court  of  Appeals  all  costs  subse- 
quent to  the  judgment  are  subject  to  its  con- 
trol   iii.  266 

When  expense  of  lithographing  summons 

and  complaint  and  for  telegrams  may  be  in- 
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eluded  in  bill  of  costs iii.    80 

Clerk  ix)  be  guided,  in  adjusting  costs,  by 

the  Code iii.  362 

When  clerk  should  take  proof  on  taxation 

of  costs,  of  necessity  for  subpoenaing  wit- 
nesses   iii.  156 

When  Court  will  not  review  or  order  new 

taxation  of iii.  157 

Court  has  no  power  to  tax iii.  157 

See  Administrator;  Attorney's  Lien;  Dis- 
trict Courts  in  the  City  Court  of  New  York; 
Security  for  Costs;  Set  off;  Tender. 

Argument  in  Court  of  Appeals  for  which, 

are  allowed^  may  be  either  oral  or  written. iv.  221 

When  in  a  matter  of  account,  the  plain- 
tiff is  not  entitled  to,  where  he  recovers  less 
than  $50 iv.  227 

When  Court  of  Appeals  reverses  a  judg- 
ment *'  with  costs  to  abide  the  event,''  the 
party  eventually  successful  recovers  costs  for 
all  steps  in  the  action iv.    25 

• When   judgment   was   modified,   and   as 

modified  affirmed  '*  with  costs  to  the  appel- 
lant," **  with  costs  "  means  costs  in  the  Court 
of  Appeals  only iv.    25 

The  costs  of  an  action  for  the  foreclosure 

of  a  mortgage  are  discretionary iv.    25 

Of  appeals  from  surrogate's  decree iv.    57 

— —  Surrogate  has  no  power  to  award  or  order 
payment  of,  except  as  directed  by  the  Appel- 
late Court iv.    57 

When  surrogate  may  exercise  his  discre- 
tion in  reference  to  the  award  of  costs iv.    57 

When  plaintiff  recovering  less  than  $50, 

not  entitled  to iv.  311 

Additional    allowances    not    limited    to 

$2,000  in  the  aggregate,  but  to  $2,000  on  each 
side  when  both  parties  are  successful  in  an 
action  specified   in     section   3253  of     the 
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Code iv,  305 

Extra  allowance  shonld  be   computed  on 

amount  involved  in  action iv.  365 

See  Attachment;  Attorney's  Lien;  Discon- 


tinuance; Security  for  Costs. 

—  Belong  to  attorney v.  153,  253 

—  Receiver  of  corporation  who  has  received 
costs  recovered  in  an  action  against  it  when 
required  to  pay  them  to  its  attorney v.  253 

—  In  action  by  wife  for  separation  where 
husband  counter-claim's  a  demand  for  abso- 
lute divorce  on  the  ground  of  adultery,  and 
where  neither  action  or  counter-claim  is  sus- 
tained, costs  should  be  awarded  wife, v.  306 

—  In  action  for  dower  under  the  Code  are  dis- 


cretionary   V.    93 

—  See  Attorney's  Lien;  Contempt;  Divorce; 
Security  for  Costs;  Summary  Proceedings. 

—  Liability  for,  oreated  by  section  3247  of 
the  code  of  Civil  Procedure,  is  not  con- 
tract  vi.    79 

—  Liability  of  attorney  for vi.  371 

—  See  Allowance;  Equity;  Justice  of  the 
Peace;  Pleadings,  Complaint;  Reference. 

—  Allowance  of,  in  reference  of  claim  against 
administrator,  is  governed  by  section  317  of 

of  the  Code  of  Procedure vii.  333 

When    plaintiff    entitled    to,    in    action 


against  administrator vii.  333 

—  What  amounts  to  an  unreasonable  resist- 
ance of  claim  against  a  decedent's  estate. vii.  333 
When  non-payment  of,  of    motion,  stays 


proceedings .vii.  350 

Instance  of  case  in  which  party  for  whose 


benefit  action  was    brought  was  not    liable 

therefor vii.  82 

—  On  moti<m  for  new  trial,  discretionary. vii.  58 

—  How  granted  when  discretionary vii.  58 
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See  Attorney;  Attorney's    Lien;  Offer  of 

Judgment;  Security  for  Costs. 

When  plaintiff  in  action  on  contract,  who 

recovers  less  than  $50  entitled  to 

vlii.  340,  347,  note. 

Withdrawal  of  answer  does  not  deprive 

plaintiff  of  right  to  costs  that  have  accrued  up 
to  that  time,  notwithstanding  he  consents  to 
the  withdrawal  viii.  388 

Power  of  Court  to  award,  depends  en- 
tirely on  statute , viii.  358 

Cannot  be  awarded  in  the  absence  of  stat- 
utory authority viii.  358 

Successful  defendant  cannot  recover  if  he 

either  joins  in  an  answer  or  is  united  in  in- 
terest with  an  unsuccessful  defendant. . .  .viii.  358 

What  is  not  such  an  application  for  judg- 
ment on  special  verdict  as  will  entitle  success- 
ful party  to  costs  thereof. . . ., viii.  397 

When  set-off  of  motion  costs  against  costs 

of  action  prevented  by  attorney's  lien. . .  .viii.  352 

Power  of    referee  to    award,  in    equity 

action viii  431 

Review  of  his  determination viii.  431 

Amount  in  Surrogate's  Court  in  proceed- 
ings to  remove  executor viii.  349 

Amount  of,  on  application  in  Surrogate's 

Court  for  leave  to  issue  execution viii.  453 

Instance  of  case  in  which  non-payment  of 

motion  costs  stayed  proceedings viii.  435 

Who  entitled  to,  on  acceptance  of  offer  of 

judgment  for  less  than  $50 viii.    85 

When  party  by  making  offer  of  judgment 

waives  statutory  right  to viii.    85 

Successful  party  in  action  for  replevin  en- 
titled to,  where  the  chattels  have  been  replev- 
ined  and  retained  by  him,  notwithstanding 
he  does  not  recover  damages,  and  the  value  of 
the  chattels  is  not  determined viii.    46 
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Before  and  after    notice  of    trial  can  be 

taxed  but  once,  althongb  the  action  has  been 

tried  twice viii.  212 

For  commission  on  deposition  and  inter- 


rogatories can  be  taxed  but  once,  although  it 
has  been  used  on  two  or  three  trials  of  the 
action viii.  212 

—  Instance  of  action  between  partners  for 
accounting,  in  which  parties  should  not  be 

-granted  costs  or  allowances viii.  163 

—  Proper  mode  of  collecting,  of  action  to  an- 
nul deed  fraudulently  obtained viii.  191 

—  When  both  plaintiff  and  defendant  en- 
titled to,  in  action  of  ejectment. viii.  298 

—  See  Additional  Allowance;  Arrest;  At- 
torney's Lien;  Execution  against  the  Person; 
Executor  and  Administrator. 

—  Disbursements.  Witness  fees,  when  tax- 
able    viii.  212 

^Allowance  of  referee's  and  stenograph- 
er's fees  viii.  249 

—  Costs  of  sketch  of  scene  of  accidwit  in  ac- 
tion for  causing  deatfh,  not  taxable,  viii.  254,  note. 

—  No  provision  is  made  for  the  award  of 
costs  where  an  action  is  dismissed  because 
brought  by  an  infant  without  a  guardian  ad 
litemr ix.    48 

—  The  statute  providing  for  the  recovery  of 
costs  by  a  successful  party  applies  only  where 
the  parties  are  properly  before  the  CSourt.  .ix.    48 

—  When  both  parties  to  an  action  entitled 

to ix.  322 

—  Dismissal  of  complaint  or  exclusion  of  evi- 
dence as  to  one  of  several  causes  of  action  does 
not  entitle  defendant  to. ix.  322 

When  defendant  against  whom  a  judgment 


is  recovered  is  considered  the  successful  party, 
and,  therefore,  entitled  to  costs  awarded  to 
abide  the  event ix.  446 
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Amount  of,  on  motion  for  judgment  on  spe- 
cial verdict ix.  177 

On  a  motion  for  a  new  trial  on  newly-dis- 
covered evidence  and  on  the  ground  of  sur- 
prise, only  motion  costs  can  be  granted ix.    43 

When,  in  action  in  which  interpleader  ha/S 

been  ordered,  discretionary ix.  137 

To  whom  should  be  awarded  where  both 

parties  equally  successful ix.  157 

Court  has  no  power  to  add  to  or  deduct 

from  costs  allowed  by  statute ix.  177 

Amount  of  costs  of  proceeding  for  fore- 
closure of  mortgage  by  advertisement ix.  236 

Papers  required  to  be  served  and  furnished 

Court  on  motion  for  new  taxation  of  costs . .  ix.  236 

What  paper  may  be  used  on  motion  for 

new  taxation ix.  421 

Dishuraements.      When   cost   of   copy   of 

stenographer's  minutes  taxable  as  a  neces- 
sary    ix.  421 

When  cost  of  copies  of  map  annexed  to 

case  on  appeal  not  allowed ix.  421 

See  Stenographer's  Minutes. 

Order  granting  new  taxation  of,  when  re- 
versed on  vacating  judgment x.    32 

Recovery  of,  on  determining  demurrer  to  a 

counter-claim  where  plaintiff  su-cceeds,  must 
await  and  depend  upon  the  defeat  of  the  de- 
fendant upon  issues  of  fact  raised  by  the 
answer x.    80 

Term  fees,  when  not  taxable x.      6 

^ When  allowed x.    57 

When  motion  to  dismiss  complaint  is  not 

trial,  and  successful  party  not  entitled  to  trial 

fee  thereon x.    57 

When  trial  of  action  does  not  occupy  more 

than  two  days  within  meaning  of  provisions 
allowing  $10  costs  where  trial  takes  more  than 
two  days x.    57 
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Fees  of  referee,  for  selling  real  property 

and  distributing  proceeds  pursuant  to  decree 

in  action  for  partition x.      1 

See  Referee. 

Disbursements.    Right  of  successful  party 


to  reference  of  a  claim  against  tlie  estate  of  a 

decedent  to  disbursements x.      8 

—  When  affidavit  as  to  witness  fees  not  suf- 


ficient to  warrant  their  allowance x.    57 

Note  ofu  award  of  costs  on  determining  de- 


murrer where  there  is  aiso  a  question  of  fact. 
X.    88 

Ri^t  of  successful    party  to    reference 

against  executor  or  administrator  to  costs  and 
disbursements xi.  298,  301,  note. 

When,  if  question  of  title  to  land  does  not 

come  in  question,  defendant  entitled  to 
costs .xi.  325 

The  question  of  title  to  land  does  not  come 

in  question  in  an  action  by  a  landlord  against 
his  tenant  for  breach  of  covenants  contained 
in  the  lease xi.  325 

When  party  not  required  to  pay  costs  as 

the  condition  of  being  relieved  from  his  own 
mistake xi.  304 

When  successful  party    entitled  to  term 

fees,  although  he  has  not  noticed  cause  for 
trial xi.  319 

— -  What  costs  cannot  be  paid  out  of  proceeds 
of  estate  of  decedent  sold  for  payment  of 
debts xi.  115 

Motion  to  charge  person  beneficially  in- 
terested in  action  with .xi.  106 

^ —  Notice  of  such  motion,  on  whom  served. xi.  106 

When  attorney  not  chargeable  with xi.    90 

When  Code  of  Civil  Procedure  applies  to 

costs  of  action  begun  before  its  enactment. xi.    90 

When  lallowance  refused  in  action  to  re- 
cover over  payment  of  assessment xi.    54 
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Amoiint  of  costs  allowed  oxecntor  for  pre- 
paring accounts • xi.  115 

Amount  of  costs  on  an  appeal  from  an  or- 
der made  in  proceedings  supplementary  to 
execution,  conmiitting  a  defendant  for  con- 
tempty  are  motion  coets,  that  id,  $10  and  dis- 
bursements   xi.  416 

Witness  fees.  What  mu«t  be  shown  to  en- 
title party  to  tax xi.  160 

When  travel  fees  not  allowed xi.  160 

See  Attorney's  Lien. 

Award  of,  on  determining  demurrer,  where 

issue  of  fact  remains  to  be  disposed  of. .  .xii.  254 

Instance  of  appeal  from  order  committing 

husband  for  contempt  for  failure  to  pay  ali- 
mony, in  which  he  was  not  awarded  costs,  al- 
though successful,  because  he  did  not  answer 
application  on  the  merits xii.  183 

Are  in  the  discretion  of  the  Court  in  spe- 
cial proceedings xii.  417 

What  proceedings  deemed  special  proceed- 
ings for  the  purpose  of  determining  amount 
of xii.  417 

Amount  of,  in  fipecial  proceedings xii.  417 

Amount  of,  where    defendant    allowed  to 


withdraw  demurrer    to    supplemental  com- 
plaint and  answer  over. xii.  421 

—  Sum  allowed  as,  where  motion  for  new 

trial  was  made  upon  judge's  minutes xii.  121 

When  proof  required  to  authorize  taxation 


of  disbursements xii.  171 

—  When  a^davit  must  show  that  witnesses 
were  both  necessary  and  material xii.  171 

—  Taxation  of  costs  granted    on  postpone- 
meat  of  trial,  must  be  by  clerk xii.  170 

Stay  of  proceedings  for  non-payment  of 


costs  of  former  action  is  in  the  discretion  of 
the  Court xii.  388 
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Wlien  motion  to  stay  proceedings  denied. 

xii.  388 

When  receiver  of  corporation  required  to 

pay,  before  distribution  of  fund xii.    31 

See  Security  for  Ck)sts. 

Right  to,  of  appeal,  where  costs  directed  to 

abide  event  xiii.  434 

Where  a  plaintiff  succeeds  on  some  of  sev- 
eral causes  of  action  and  the  defendant  on 
others,  both  are  absolutely  entitled  to  costs. 
xiii.  434 

Where  both  plaintiff  and  defendant  entitled 

Where  both  plaintiff  and  defendant  en- 
titled to  oosts  of  trial  because  each  was  suc- 
cessful upon  some  of  several  causes  of  action; 
the  defendant  is  not  entitled  to  costs  of  an  ap- 
peal from  a  judgment  in  his  favor,  which  was 
reversed  and  a  new  trial  directed  **  with 
costs  to  abide  the  event/^ xiii.  434 

Costs  of  an  appeal  to  abide  the  event,  go 

in  the  Supreiiie  Court  to  the  successful  party 
on  the  appeal  if  he  is  also  finally  successful  in 
the  action xiii.  434 

The  Court  of    Appeals    rule  that    oosts 

awarded  to  abide  the  event  go  to  the  party 
successful  in  the  action,  does  not  apply  to  or- 
ders of  the  General  Term  of  the  Supreme 
Court xiii.  434 

Plaintiff  in  action  for  money  demand  is  not 

entitled  to  oosts  unless  he  recovers  $50  or 
more,  notwithstanding  he  demanded  more 
than  that  amount  and  his  demand  was  re- 
duced by  payments  after  the  commencement 
of  the  action  which  were  pleaded  in  a  supple- 
mental answer xiii.  395 

Provision  in  referee's  report  that  plain- 
tiff in  action  on  money  demand  where  he  re- 
covers less  than  $50  is  entitled  to  costs  is  void 
and  does  not  authorize  the  clerk  to  enter  judg- 
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ment  therefor xiii.  395 

Who  entitled  to,  on  appeal  from  Justice's 

Court  where  pleading  amended  in  a  County 
Court  by  setting  up  a  counter-claim  which 
was  defeated xiii.      5 

Right  to  costs  is  to  be  determined  as  of 

time  of  trial xiii.  125 

Where  offer  of  judgment  not  accepted  and 

plaintiff  recovers  judgment  for  less  than 
amount  thereof,  plaintiff  fiihould  have  costs  to 
time  of  offer,  and  defendant  thereafter. .  .xiii.  125 

In  action  to  recover  penalties  for  violation 

of  game  laws,  the  plaintiff  is  entitled  to  costs 
if  he  recovers  damages  or  a  penalty,  and 
wlienever  he  fails  to  do  eoy  the  defendant  is 

entitled  to  costs. xiii.  317 

Where  a  justice  of  the  Supreme  Court 


awards  costs  to  a  party  it  will  ordinarily  be 
presumed  that  the  law  gives  him  the  power 

to  do  eo xiii.  317 

Where  it  is  asserted  that  costs  have  been 


improperly  inserted  in  a  judgment,  the  proper 
mode  of  determining  the  question  ia  by  mo- 
tion to  "Strike  the  eosts  therefrom xiii.  317 

Right  to  costs  where  question  to  title  to 


land  arises xiii.  138 

Review  of  question  of    right  to  costs    in 


such  case xiii.  138 

—  Where  costs  are  granted  by  a  judgment 

they  cannot  be  assailed  collaterally xiii.  101 

Where  costs  awarded  against  school  trus- 


tees cannot  be  questioned  on  execution  or  on 
application  for  mandamus  to  compel  payment 

thereof xiii.  101 

—  When  judgment  cannot  be    entered  for 
costs  awarded  on  determining  demurrer  to 

pleading xiii.    98 

Plaintiff  in  an  action  to  recover  damages 


for   personal    injuries    received    by   falling 
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through  a  ooal-hole  in  sidewalk,  recovering 
less  than  $50,  is  entitled  to  oosts  to  an  amount 
equal  to  the  verdict xiii.  196 

Defendant  in  such  case  not  entitled  to  any 

costs xiii.  196 

How    collected    when    awarded    against 


echool  trustees xiii.  163 

—  When  mandamus  not  proper  remedy  to 
collect  those  awarded  against  school  trustees. 

xiii.  163 

What  must  be  shown  to  entitle  plaintiff 


to,  where  recovery  less  than  $50 xiii.  256 

Proof  required  on  taxation  to  authorize 


review xiii.  256 

Term  fees  are  taxable  in  the  first  judicial 


district  for  terms  during  which  the  case  is  on 
the  general  calendar,  although  not  reached. 

xiii.  206 

Instance  of  case  in  which  term  fees  for 


terms  during  which  proceedings  were  prac- 
tically stayed  by  the  issuing  of  commission 
were  held  taxable xiii.  206 

—  Where  a  case  was  on  the  October  circuit  in 
Kings  county,  but  owing  to  adjournments 
agreed  to  by  counsel,  was  not  reached  on  the 
day  calendar,  and  was  not  tried  until  the  No- 
vember circuit,  held  that  the  party  succeeding 
wius  entitled  to  tax  one  term  fee  . . .  .xiii.  206,  raoto* 

—  When  defendant  not  entitled  to  trial  fee  on 


discontinuance xiii.  150 

Wlien  plaintiff  entitled  to  trial  fee,  both 


for  iaquest  and  trial xiii.  160 

Where  jolat  judgm^it  for  oosts  is  affirmed 


as  to  one  of  the  respondents  and  reversed  as  to 
the  other,  the  respondent  as  to  whom  the 
judgm^it  is  affirmed  may  recover  such  costs 
and  the  costs  of  the  appeal,  from  the  sure- 
ties upon  an  undertaking  given  on  the  appeal. 
xiii.    19 
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When  costs  and  expenses  may  be  inclnded 

in  fine  imposed  as  punishment  for  civil  con- 
tempt   xiii.    56 

What  paid  as  condition  of  amendment  can- 
not be  again  taxed  against  the  party  paying 
them  on  rendering  final  judgment xiii.  255 

Where  costs    taxed  in  favor    of    wrong 

p€urty,  the  CSourt  i^hould  not  retax  them,  but 
should  send  them  back  to  the  clerk  for  relaxa- 
tion   xiii.      5 

Extra  aUaiccfwe.     When  refused  because 

there  was  no  basis  upon  which  it  could  be 
computed   xiii.  258 

Extra  allowance  on  ground  that  action  is 

diflScult  and  extraordinary  may  be  granted 
in  an  action  to  foreclose  mechanics'  lien 
brought  under  Laws  1885,  chap.  342 xiii.  290 

The  fact  that  a  statute  provides  that  costs 

and  disbursements  are  in  the  discretion  of  the 
Court,  does  not  affect  the  right  to  apply  for 
an  extra  allowance  where  costs  are  granted. 
xiii.  290 

The  granting  of  an  extra  allowance  by  the 

Court  cannot  be  reviewed  by  the  clerk  wh^i 
taxing  costs,  nor  can  it  be  omitted  by  him. 
xiii.  125 

See  Security  for  Costs. 

*—  Disbursements.  When  aifidlavit  is  neces- 
sary to  secure  allowance  of  fees  of  witnesses 
who  were  not  sworn  or  examined  on  trial .  xiii.  434 

When  a  judgment  was  reversed  and  a  new 

trial  ordered  and  both  parties  upon  the  new 
trial  were  entitled  to  costs,  because  each  suc- 
ceeded as  to  some  cause  of  action,  the  defend- 
ant may  tax  sheriff's  fees,  term  fees,  expense 
of  affidavits  and  acknowledgments,  clerk's 
fees  for  entering  first  judgment,  costs  of  copy 
of  opinion  General  Term,  fee  paid  for  copy  of 
minutes  of  first  trial,  upon  usual  affidavit  as 
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to  their  being  necessarily  made  or  incurred; 
but  a  charge  for  sheriff's  jury  fees  and  satis- 
faction-piece should  be  disallowed,  unless  evi- 
dence fiufitaining  them  is  produced xiii.  434 

Expense  of  commission  to  take  testimony 

of  party  and  also  of  witnesses  is  taxable  as  a 
disbursement  xiii.  206 

See  Stenographer's  Fees, 

The  award  of  costs  upon  appeal,  from  a  de- 


cree of  a  surrogate  refusing  probate  to  a  will, 
is  in  the  discretion  of  the  Appellate  Court ;  but 
the  surrogate  may  determine  how  they  shall 
be  paid  in  case  the  Appellate  Court  fails  to 

do  so  xiv.  408 

Where  a  trial  is  had  at  circuit  after  the 


reversal  of  a  surrogate's  decree  refusing  pro- 
bate to  a  will,  the  award  of  costs  except  those 
of  the  appeal  should  be  made  by  the  surro- 
gate  xiv.  408 

Where  the  General  Term  of  the  Supreme 


Court  directs  a  new  trial  with  costs  to  abide 
the  event,  the  party  defeated  on  the  appeal, 
although  finally  successful  in  the  action,  is  not 

entitled  to  such  costs xiv.  411 

In  an  action  in  equity  for  strict  foreclosure 


of  a  deed  alleged  to  have  been  a  mortgage, 
costs  are  in  the  discretion  of  the  Court  before 
which  the  final  trial  of  the  action  is  had,  and 
an  award  of  costs  and  disbursements  entitles 
the  party  to  whom  they  are  granted  to  the 
costs  of  that  and  of  the  former  trial,  but  not 
to  the  costs  of  the  appeal,  which  depend  upon 
the  award  thereof  made  by  the  order  deter- 
mining the  appeal. xiv.  411 

—  A  direction  ia  a  judgment  in  an  equitable 
action  giving  costs  to  a  party  is  equivalent  to 
the  statutory  right  thereto  in  what  are 
known  as  legal  actions xiv.  411 

—  Although  the  award  of  costs  in  an  equit- 
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able  action  rests  in  the  discretion  of  the  Court, 
the  General  Term  on  appeal  will  strike  out  a 
provision  in  a  judgment  granting  the  costs  to 
the  defendtant  when  the  entire  trial  was  de- 
voted to  contesting  counter-claim  pleaded  by 
the  defendant  as  to  which  the  plaintiff  was 
suocessful xiv.  388 

Judgment  of  Court  of  Equity  awarding 

costs  is  conclusive  between  the  parties,  and 
cannot  be  questioned  or  disregarded  collater- 
ally, or  modified  on  appeal  from  an  order  ad- 
justing them xiv.  411 

Where  the  return  to  a  writ  of  habeas  corpus 

is  demurred  to,  the  proceedings  are  analogous 
to  the  trial  of  an  issue  of  law,  and  a  similar 
trial  fee  is  taxable,  but  as  no  notice  of  trial  or 
anything  resembling  it  is  served  in  such  a 
case,  costs  before  notice  of  trial  should  not 
be  allowed , xiv.  195 

Where  all  defendants  in  an  action  unite  in 


one  answer,  none  of    them  are    entitled  to 

costs  unless  all  are xiv,  204 

Order  awarding,  should  be  affirmed,  where 


it  does  not  appear  what  items  were  objected 

to xiv.  399 

—  What  term  fees  allowed  in  Court  of  Ap- 
peals  xi^v^.  125 

Effect  of  amendment  of  offer  of  judgment 


on  right  to  costs xiv.  130 

—  See  Appeals;  Security  for  Costs. 

—  Extra  allowance.  Instance  of  case  in  which 
allowance  of  five  per  cent,  not  improperly 
granted   xiv.  283 

Cannot  be  granted    before  amount  upon 


which  it  is  to  be  computed,  has  been  deter- 
mined   xiv.  340 

—  When  should  be  imposed  as  condition  of 
granting  new  trial. xv.    69 

—  What  papers  considered  on  application  for 
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retaxation    xv.  126 

Amoimt  and  taxation  of,  on  appeal  from 

judgment  of  Justice's  Court xv.  131 

Effect  of  offer  of  judgment  in  such  case 

upon  right  to XV.  131 

When  error  to  instruct  jury  as  to  right  to. 

XV.  131 

Bight  to,  after  disoontinuance  of  action  in 

Justice's  Court,  how  affected  by  fact  that 
question  of  title  to  land  did  not  come  in  ques- 
tion     XV.  384 

When  trial  fee  not  allowed  on  discontinu- 


ance  XV.  389 

Trial  fee  taxable  for  inquest  taken  after 


order  directing  new  trial xv.  333 

—  When  term  fees  not  allowed  because  case 


not  ready  for  hearing. xv.  333 

—  What  costs  taxable  where  new  trial  or- 


dered  XV.  333 

When  interest  allowed  on  costs,  and  taxed 


in  subsequent  bill  of  costs ' xv.  333 

—  When  party  entitled  to  double xv.  333 

Clerk  must  allow  double,  when  certificate 


that  party  is  entitled  to,  is  presented;  rem- 
edy for  improper  certificate  is  by  motion  to  set 

it  aside xv.  333 

When  party  to  proceeding  in  Surrogate's 


Court  charged  personally  therewith . 

XV.  270,  273,  276,  279,  282,  284 

—  Where  objections  to  trustee's  accounts 
were  referred  and  substantially  all  overruled, 
$70  costs  of  contest  should  be  allowed    the 

trustees  xv.  284 

Upon  accounting  of  trustees  in  Surrogate's 


Court,  time  consumed  before  surrogate  and 
before  referee  should  be  included  in  one  sum 
in  bill  of  costs  under  Code  Civ.  Pro.,  section 

2562  XV.  284 

—  Where  there  is  wide  discrepancy  between 
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parties  as  to  number  of  days  spent  before  sur- 
rogate which  x&  unexplained,  no  costs  there- 
for should  be  allowed xv.  284 

In  Surrogate's  Court  certilScate  of  referee 

as  to  time  consumed  in  trial  will  be  taken  as 
conclusive  upon  taxation  of  costs xv.  284 

Where  in    Surrogate's    Court    the   time 

•charged  for  as  spent  in  preparing  for  trial 
seemed  excessive,  and  the  proof  was  insuf- 
ficient, held  that  it  must  be  disallowed. .  .xv.  284 

Amount  of  referee's  fees  in  Surrogate's 

Court XV.  284 

TaKation  of  costs  in  Surrogate's  Court  in 

New  York  county xv.  290 

Eetaxation,  when  ordered xv.  290 

Award  of,  on  appeal  from  surrogate's  de- 
cree    XV.  293 

Power  of  arbitrators  to  award xv.    30 

When  action  cannot  be  discontinued  with- 
out payment  of xv.    39 

What  taxable  on  appeal  from  order  denjy- 

ing  motion  for  new  trial  on  newly-discovered 
evidence xv.  450 

Where  plaintiff  fails  to  establish  cause  of 

action,  and  defendant  is  defeated  on  counter- 
claim, defendant  alone  is  entitled  to  costs,  .xv.  451 

WTien  both  parties  to  an  action  not  entitled 

to  costs XV.  461 

Amount  of,  recoveraible  in  action  to  recover 

possession  of  personad  property xv.  168 

See  Appeal ;  Arbitration. 

Disbursements.    What  amount  taxable  for 

printing  case  on  appeal xv.  333 

When  referee  not  allowed xv.  290 

Extra  allowance.    When  properly  granted. 

XV.    36 

Amount  of,  in  action  to  foreclose  mortgage. 

XV.  171 

When  plaintiff  entitled  to,  although  he  re- 
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coyers  less  than  fifty  dollars,  because  District 
Gonrt  would  not  have  hadi  jurisdiction  of  ac- 
tion    .rvi.    50 

Instance  of  case  in  wliich  it  appeared  upon 

taxation  of  costs  that  accounts  of  both  parties 
exceedied  four  hundred  doUars xvi.    50 

— —  The  term  "  with  costs/'  in  judgment  of 
Gteneral  Term  reversing  without  granting  new 
trial  judgment  of  Trial  Term,  entitles  the  party 
1x>  whom  they  are  awarded  costs  both  of  the 
Trial  ai^  General  Tefrm rvi.    64 

— ^  The  dSstinctJon  between  the  meaning  of  the 
term  "with  costs,"  as  used  in  the  Supreme 
Court  and  in  the  Court  of  Appeals,  stated . .  rri.    64 

Where  in  an  action  of  replevin  the  plaintiff 

recovers  some  of  the  chattels,  and  the  defend- 
ant is  awarded  others,  both  parties  are  entitled 
to  costs,  unless  it  is  certified  that  the  issues 
presented  are  the  same  xvi.  153 

When  certificate  that  substantial  cause  of 

action  ux>on  each  of  several  issues  is  the  same, 
cannot  properly  be  given xvi.  153 

ShonM  be  awarded  against  contestant  of 

win  personally  where  the  objections  are  frivo- 

liQus  .' xvi.  412 

When  non-iMtyment  of,  will  not  defeat  mo- 


tion to  revive  action xvi.  128 

Power  of  clerk  on  taxation  of,  and  of  Court 


on  retaxation  and  on  appeal  from  retaxation. 
xvi.  218 

—  Disbursements.  When  defendants,  suc- 
ceeding on  appeal,  not  entitled  to  tax  exi>ense 
of  printing  case,  because  it  was,  in  fact,  paid 

by  co-defendant,  who  was  defeated xvi.    64 

—  Allaioance.  Basis  upon  which  computed'. 
xvi.  310 

—  Defendant  cannot  have  greater  basis  on  dis- 
continuance than  plaintiff  could  have  had  if 
successful xvi.  310 
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— —  Additionflly  may  be  granted  in  controversy 
Bubmitted  undfer  Code  of  Civil  Procedtare, 
§  1279 xvi.  323 

May,  it  seems,  be  granted  to  defendant  snc- 

ceeding  on  demurrer xvi.  323 

See  Security  of  Costs. 

Are  a  creature  of  statute,  and  can  only  be 

a'warded  in  ca^es  brought  clearly  -within  the 
statutory  provision xvii.  115 

When  plaintiff  recovers  judgment  against 

one  only  of  two  defendianta,  the  succe^ful  de- 
fendant may,  if  not  united  in  intefrest  with  and 
answering  separately  from  the  other,  be  award'- 
ed  costs  in  the  discretion  of  the  Court,  and) 
the  award  may  be  made  conditional  on  their  be- 
ing set  off  against  the  plaintiff's  judgment 
against  the  other  defendant xvii.     16 

Award  of,  on  determining  demurrer  . .  xvii.     46 

Where  the  complaint  in  an  action  of  re- 
plevin contains  only  one  count,  and  the  plain- 
tiff recovers  some  of  the  chattels,  he  alone  is 
entitled)  to  costs,  notwithstanding  the  other 

chattels  are  awarded'  tfee  defendant xvii.  238 

When  both  parties  to  action  of  replevin  not 


entitled  to  costs xvii.  275,  277 

-—  Both  parties  not  entitled  to,  when  com- 
plaint dismissed  as  to  one  catuee  of  action  by 
the  Court,  and  a  verdict  rendered  in  favor  of 

the  plaintiff  on  another xvii.  272 

—  Counsel  fee  cannot  be  granted  by  final  judg- 
ment in  action  for  a  separation xvii.  297 

Responsibility  of  guiardJan   ad  litem  for 

costs;  when  execution  may  issue  against  his 

person  on  judgment  for xvii.  102 

Certificate  that  title  to  real  property  came 


in  question  on  trial  of  action  is  conclusivfe 

upon  taxing  oiHcer xvii.  145 

—  In  County  Court  in  action  brought  there 
from  Justice's  Court  for  new  trial,  offer  of 
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judgment  made  in?  Justice's  Ootfrt  does  not 
affect  : xvii.  121 

When  failure  to  pay  coets  may  be  punished 

by  dismissal  of  complaint xvii.  155 

When  non-payment  of  interlocutory,  do«§ 


not  stay  proceedings xvii.  147 

—  What  terms  may  be  imposed  as  condition  of 
aldjouming  trial xvii.  375,  377 

—  Atoount   of   such   costs,   how   determined 
xvii.  375 

When  suit  not  contained  to  enable  party 


to  collect xvii.  314 

When  non-payment  of,  of  appeal  from  order 


stays  proceedings xvii.  434 

—  Disbursements.    When  affidavit  conitesting, 

not  required  to  secure  disallowaoce xvii.  110 

When  expense  of  procuring  surety  on  un- 


dertaking not  taxable xvii.  110 

—  When  witness  fees  not  taxable xvii.  377 

When  party  to  reference  of  daim  against  a 


decedent's  estate  not  entitled  to xvii.  213 

—  Extra  allowance.  Basis  upon  which  com- 
puted in  action  for  infringement  of  trade- 
mark     xvii.  158 

—  When  sufficient  evidence  of  value  of  sub- 


ject-matter to  authorize  granting  of xvii.  158 

Cannot  be  granted  in  action  against  trustee 


for  accounting  and  payment  of  distributive 
share  where  it  appears  that  there  are  no  assets 
subject  to  distribution xviii.  115 

—  Taxation.  Remedy  where  all  costs  arei  im- 
proi)erly  taxed  by  the  attorney  for  one  of 
several   defendants xviii.  320 

—  Jurisdiction  to  award,  cannot  be  given  by 
stipulation  where  the  statute  does  not  confer 

it   xviii.     30 

—  Bight  to,  is  absolute  in  action  for  personal 
injuries    xviii.  248 

—  When  each  of  two  defendants  appearing  by 
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the  same  attomej  and)  answeriDg  «eparatefy 
entitled  to    xvili.  178 

Where   plaintiff  recovere  verdict  on  one 

canse  of  action  and  compilaint  is  dismissed  as 
to  the  others^  both  parties  are  not  entitled  to 
costs  xviii.  207 

Cannot  be  a^mrded  to  an  unHuccessf  al  con- 
testant in  a  proceeding  for  the  probate  of  ^ 
will,  payable  out  of  the  fnndi,  even  with  the 
consent  of  the  proponents xviii.    30 

Will  not  be  awarded  against  one  who  nn- 

successfuUy  but  in  good  faith  opposed  the  pro- 
bate of  a  will xviii.    30 

When,  of  Special  Term  may  be  granted 

after  decision  of  Court  of  Appeals xviii.  131 

When  defeated  party  who  has  made  offer  of 

judgment  i)ending  api>eail  entitled  to  . . .  .xviii.  127 

When  successful  party  not  entitled  to,  in 

action  for  nuisance xviii.  125 

The  award  of  costs  to  a  defendant  in  a  ref- 
erence of  a  claim  against  a  decedent's  estate^ 
made  pursuant  to  the  statute,  is  governed  by 
section  3229  of  the  Code  of  Civil  Procedure. 
xviii.  338 

Upon  the  discontinuance  of  a  reference  of  a 

claim  against  a  d<ecedent's  estate,  defendant  is 
entitled  to  statutory  costs,  notwithstanding  the 
discontinuance  is  asked  for,  because,  pending 
the  action,  the  Court  of  Apipeate  has  decided 
that  a  claim  of  the  character  of  the  one  upon 
which  the  reference  is  based  is  barred  by  the 
statute  of  limitations xviii.  338 

A'  defendant  in  an  action  is  entitled,  upon  its 

discontinuance,  to  costs  to  date,  where,  if  final- 
ly successful  therein,  he  would  be  entitled  a»  a 
matter  of  course,  except  where  the  award  of 
costs  would  work  manifest  injustice  . . .  .xviii.  '338 

-  When  party  entitled  to  costs  of  motion  for 
new  trial  on  exceptions  heard  in  first  instance 
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at  General  Term,  and  also  of  costs  of  appeal 
from  order  denying  motion  for  new  trial . .  xviii.  248 

Where  a  notice  that  the  defendant  with- 
drew his  answer  was  served^  and  lees  than  ten 
days  thereafter  the  case.appeared  on  the  calen- 
dar and  the  plaintiff  took  an  inquest^  he  is 
entitled  to  tax  as  costs  a,  trial  fee  of  {30  and 
the  clerk's  trial  fee  of  |l' * xviii.  172 

Term  fees  are  not  taxable  for  a  term  dnr- 

ing  which  an  appeal  is  on  the  calendar  but 

not  in  a  condition  for  argument xviii.      1 

Belong  to  attorney   without  any   assign- 


ment   xriii.    67 

—  Disbursements.  Fees  paid  title  company 
for  searches  in  action  for  foreclosure  of  mort- 
gag^y  not  taxable   xviii.  119 

—  Only  fees  for  ofBicial  searches  can  be  taxed. 
xviii.  119 

—  What  disbursements  taxable  for  fees  of  ref- 


eree to  take  deposition  of  witness  de  bene 

esse .xviii.  256 

Eii)ense  of  pirocuring  copy  of  stenogra- 


pher's minutes  of  trial,  when  shown  to  be  nec- 
essary to  enable  party  to  prepare  amendments 
to  his  opponent's  proposed  case  on  appeal,  are 
reasonable  and  necessary  disbursements,  tax- 
able as  costs  of  appeal xviii.  350 

—  Extra  alloicunce.  When  may  be  granted 
after  filing  remittitur  on  appeal  to  Court  of 
[Appeals   xviii.  131 

—  Fact  that  party  against  whom  sought  is  an 
administrator  without  assets,  no  ground  for 
r^lfosing  xviii.  131 

—  When,  cannot  be  granted  party  who  recov- 
ered costs  because  of  an  offer  of  judgment. 
xviii.  127 

—  Note  on  allowance  after  offer  of  judgment. 
xviii.  129 

—  Instance  of  case  in  which  refusal  of  extra 
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allowance  was  held  to  be  an  exercise  of  discre- 
tion and  not  a  denial  of  i)Ower  to  grant  it .  xviii.  164 

—  Order  granting,  should  be  reviewed  on  ap- 
I)eal  as  a  whole  and  not  in  part  only  . , .  .xviii.  164 
Taxation.    Effect  of  appeal  from  judgment 


as  waiver  of  right  to  relaxation  of  costs  award- 
ed thereby   xviii.  125,  350 

—  Set-off.  When  granted  to  abide  event,  can- 
not be  set  off  againet  other  costs xviii.    43 

—  When  cannot  be  set  off  against  unpaid  ali- 
mony   xviii.     67 

—  Collection.  Costs  of  api)eal  from  order, 
how  collected    xviii.  79,  122 

—  CJost®  awarded  by  final  judgment  in  action 
for  separation  cannot  be  collected  by  proceed^ 
ing  to  punish  party  for  contempt  in  not  pay- 
ing   xviii.  241 

—  Sych  costs,  how  collected xviii.'  241 

—  What  offer  to  refer  claim  against  estate, 
entitles  claimant  to  costs  of  action  to  recover 

it   xix.  422 

When  appellant  entitled  to,  as  a  matter  of 


right  on  appeal  from  judgment  rendered'  in 
Justice's  Court  after  it  has  been  deprived  of 

jurisdiction  by  plea  of  title xix.  252 

Where  judgment  affirmed  as  to  some  only 


of  several  defendants  to  whom  only  one  bill 
of  costs  was  awarded,  the  successful  defendants 

are  entitled  thereto xix.  255 

When,  should  not  be  awarded  personally 


against  executor  upon  judicial  settlement  of 
account xix.  355 

—  Should  not  be  awarded  against  defendant 
I)ersonally  in  action  to  set  aside  assignment 

for  benefit  of  creditors  as  fraudulent xix,  203 

—  Under  what  statute  computed  upon  refer- 
ence of  disputed  claim  againtrt  the  estate  of 

a  decedent xix.  290 
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Amonirt  of,  on  appeal  from  Justice's  Court. 

xix.  U2 

Term  fees  when  taxable xix.  142 

Effect  of  affirmance  of  judgment  as  to  one 

of  several'  defendants,  to  whom  one  bill  of  costs 
only  was  awarded xix.    84 

Erroneous  direction  as  to,  how  corrected. 

xix.  147 

Amount  of,  on  appeal  from  order  directing 

issuance  of  commission xix.  147 

'  When  not  awarded  a^nst  defendant  per- 
sonally in  action  to  foreclose  mortgage  .  .xix.  296 

When  costs  may  be  awarded^ against  judg- 
ment debtor  on  examination  of  third  person. 
xix.  139 

Awarded  against  judgment  creditor  in  sup- 

plenfentary  proceedings  stay  all  proceedings  to 
collect  judgment  until  paid xix.  168 

When  in  such   a   case  cannot   be  offset 

against  judgment xix.  168 

How  affected  by  non-acceptance  of  offer  of 

judgment  on  appeal  from  Justice's  Court  .  .xix.  172 

When  may  be  collected  under  section  779 

of  the  (3ode  of  CSvil  Procedure  by  proceed- 
ings to  punish  for  contempt xix.    28 

Amount  of,  on  reference  of  disputed  claim 


against  estate xix.  290 

Dtsbursements.  Fees  paid  to  title  insur- 
ance companies  for  searches  are  not  taxable. 

xix.  20,  166,  926 

No  charge  allowed  except  such  as  are  legal 

and  necessary .xix.    20 

Expense  of  unofficial  search  is  not  taxable. 

xix.  20,  166,  326 

What,  taxable xix.  326 

Extra  alloiranee.  May  be  granted  in  ac- 
tion to  set  aside  assignment  as  fraudulent  pay- 
able out  of  the  fund,  notwithstanding  the  es- 
tate is  not  sufficient  to  pay  all  creditors  .  .xix.  203 
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When  no  basis  upon  whidi  to  compute  in 

action  to  redeem  forfeited  stock xix.    87 

When  not  granted  because  Oourt  has  not 

jurisdiction  to  determine  whether  caBe  is  dif- 
ficult andl  extraordinary xix.    82 

Bight  of  some  of  defendants  to,  where  judg- 
ment has  been  afSrmed  as  to  them  and  re- 
versed as  to  others  and  only  one  allowance  is 
given  to  all  of  the  defendants xix.  255 

See  Attorney's  Lien;  Security  for  Costs. 

Plaintiff  in  action  to  recover  damages  for 

personal  injuries  received  through  negligence 
not  entitled  to,  if  he  recovers  less  than  f50, 
but  they  should  be  taxed  in  defendant's  flavor. 
XX.  315 

In  such  a  case  plaintiff  cannot  by  excessive 

claim  of  damages  entitle  himself  to  costs,  .xx.  315 

Bight  of  plaintiff  to,  where  he  recovers 

less  than  ^Q  in  action  for  wrongfully  causing 
death   xx.  202 

Bight  of  plaintiff  recovering  less  than  |50 

in  action  for  alienating  husband's  affections. 
XX.  207 

Bight  of  plaintiff  to,  where  he  recovers  less 

than  t^O  in  action  for  personal  injuries  . .  .xx.  204 

Plaintiff  in  action  for  alienating  her  hus- 

band^s  affections  is  entitled  to  costs  although 
she  recovers  less  than»  $50,  but  in  such  a  case 
not  to  exceed  the  amount  of  the  recovery. .  .xx.    36 

When  defendant  in  action  for  goods  sold 

and  delivered  where  plaintiff  recovers  less  than 
t50  entitled  to xx.    77 

Bight  of  party  finally  successful  to  costs 

awarded  to  abide  the  event xx.    78 

In  action  for  damages  to  injury  to  real 

property  where  judgment  of  Trial  and  General 
Term  was  reversed'  with  costs  to  abide  the  event 
and  plaintiff  therein  recovers  judgment,  he  is 
entitled  to  the  costs  of  the  first  trial  and  the 
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costs  of  the  appeal  to  the  General  Term xx.    78 

Where  action  discontinaed  by  consent  upon 

defendant's  stipulating  to  pay  taxable  costs  a 
trial  fee  is  not  recoverable  aJthongh  the  case 
was  upon  the  day  calendar  and  both  sides 
ready   xx.    80 

When  plaintiff  entitled  to,  because  title  to 

real  property  is  in  question  in  action  to  recover 

damages  for  injury  to  easement xx.  127 

When  right  to,  of  appeal  from  order  deny- 


ing motion  for  new  triaJ,  a;bsolute xx.  209 

—  When  may  be  enforced  by  execution  . .  .xx.  209 
What  secured  by  undertatdng  to  procure 


arrest  xx.  162 

—  Liability  of  executor  for,  in  action  against 
him  how  and  upon  what  facts  determined,  .xx.  384 

—  /*  seems  that  it  is  not  proper  to  apply  on 
ex  parte  evidence  for  costs  in  an  action  against 

an  executor  or  administrator  ^ xx.  384 

—  Liability  of  i)ersonf  beneflicially  interested 

in  prosecution  of  action  for xx.  397 

—  When  such  person  may  be  directed  to  pay, 

to  defendant's  attorney xx.  397 

—  When  non-payment  punished  as  a  con- 
tempt   XX.  397 

—  When,  awarded  in  action  for  divorce  can^ 
not  be  collected  by  proceedings  to  punish  for 
contemipt xx.    33 

—  To  whom,  belong  when  awardted  jointly  to 
two  defendants xx.  218 

—  See  Contempt 

—  Disbursements.  Mileage  is  not  tasaUe  as 
a  part  of  the  sheriff's  fees  on  execution  in  New 
York  county xx.  376 

— -  Stipulation  as  to  referee's  fees  when  en- 
forceable    XX.  167 

Taxation.    Fees  of  sheriff,  how  fixed  upon 

taxation  thereof xx.     12 

Determining   sheriff's   fee   for   preserving 
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goods  in  action:  of  repleyin  is  judicial  act  and 
mufit  be  Bustained  by  l^gal  proof xx.    12 

AdditioTUil  Allowance.   Although  the  Oourt 

cannot  in  an  action  to  foreclose  mortgage  on 
real  property  grant  one  exceeding  ^OO,  it  may 
in  action  foreclose  a  mortgage  upon  a  lease- 
hold estate  grant  as  an  allowance  a  sum  not 
exceeding  five  per  cent,  on  the  amiount  in- 
volTied    XX.  160 

When  must  be  paid'  to  secure  new  trial  in 

ejectment xx.  183 

— —  Basis  ui>on'  which  computed  in  action  for 
fine XX.  195 

Defendant^  not  plaintiff,  recovers  in  action 

for  trespass  where  recovery  by  plaintiff  is  less 
than  f  50  and  his  title  is  not  in  issue xxi.  284 

When  "  title  in  issue  "  within  the  meaning 

of  the  provisions  of  the  Oode  relating  to  costs. 
xxi.  284 

The  rule  as  to  allowance  of  costs  in  actions 

for  injuries  to  land  stated xxi.  284 

Right  of  party  disbursements  in  reference 

of  claim  against  decedent's  estate  and  power  of 
Court  to  award  costs  stated xxi.  255 

Note  ori'  right  to  and  award  of  costs  amd  dis- 
bursements in  such  proceedings xxi.  2B8,  259 

Rate  of  costs,  when  awarded  in  such  pro- 
ceedings    xxi.  255 

Rate  of  costs  is  to  be  determined  by  statute 

in  force  at  time  of  awarding xxi.  255 

When  person  beneficially  interested  in  ac- 
tion liable  for \ xxi.  268,  272 

Wrongful  promoter  of  action  in  fictitious 

corporate  name  properly  charged'  with  . .  .xxi.  268 

When»  executor  or  administrator  charged 

'With,  in  action  against  him  . . .  .xxi.  13,  108,  114 

Accruing  between  time  of  making  and  ac- 
ceptance of  offer  of  judgment  not  taxable,  .xxi.  127 

Plaintiff  recovering  separate  judgments  for 
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different  amoairto  agaiiiBt  two  defendants  may 
tax  two  bilte  of  costs xxi.  208 

When  non-payment  of,  stays  appeal  .  .xxi.  221 

Motion  costs  only  can  be  granted  where 

samfmons  set  aside  because  improperly  served 
n?pon  non-resident  while  in  State  as  a  witness. 
xxi.  891 

Where  a  defendant  is  defeated*  on  one 

canse  of  action  and  secures  a  dismissal  of  the 
complaint  as  to  other  causes  of  action  he  is 
not  entitled'  to  costs xxi.  833 

Liability  of  party  for,  of  unauthorised  ac- 
tion    zxi.    42 

Attoijoimce.     When  damages  for  delay  in 

Court  of  Appeals  granited xzi.  124 

When  no  basis  upon  which  to  compute,  in 

action  to  oust  intruder  into  office  in  corpora- 
tion    , xxi.  159 

When  no  basis  on  w^hich  to  compute,  in  ac- 


tion for  injunction xxi«  204 

—  Is  not  granted  to  indemnify  against  loss 
caused  by  injunction  xxi.  204 

—  Additional  allowance  may  be  granted  upon 
the  acceptance  of  offer  of  judgment xxi.  329 

—  See  Appeal;  Security  for  Costs. 
When  claim  proved  amounts  to  lesB  than 


|400  and  defendant  therefore  entitled  to  costs 
because  plaintiff  recoyered  less  than  {50.  .xxii.  1^ 

—  When  both  parties  entitled  to xxii.  193 

—  Cannot  be  awarded  against  executor  in  ac- 
tion on  debt  of  his  decedent  unless  claim  has 
been  duly  presented  or  its  payment  unreason- 
ably resisted^  or  a  reference  refused,  and  it  is 
not  unreasonably  resisted  unless  it  has  been 
presented  nor  where  it  is  materially  reduced. 
xxii.  121 

—  What  presentation  of  claim  sufficient  to  en- 
title plaintiff  to  costs xxii.  121 

—  Award  of,  by  what  statute  goremed  in  ac- 
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tion  remoyed  to  Ooart  of  Common  Pleas  from 
District  Court xxii.    41 

Provisions  as  to,  apply  to  Court  in  which 

action  is  tried  rather  than  the  one  in  which  it 
was  originally  brought xxii.    41 

Both  parties  are  not  entitled  to,  because 

complaint  dismissed  as  to  two  causes  of  action, 
and  plainti'ff  has  a  yerdict  on  the  third  cause 
of  action  for  more  than  |50 .xxii.    43 

Defendant  entitled  to,  und^r  Section  3234 

of  Code  Civil  Procednre  only  upon  a  decision  in 
his  favor  ui>on  an  issue  of  fact  '. xxii.    43 

In  action  for  partition,  are  in  discretion  of 

Court,  and  may  be  awarded)  both  to  the  plain^ 
tiff  and  to  the  d^efendant xxii.    61 

Instance  of  action  for  partition  in  which 

costs  were  proi)erly  awarded  both  parties  and! 
charged  upon  the  shares  of  the  parties  in  fault. 
xxii.    51 

Award  of,,  in  action  against  the  executor  or 


administrator  in  the  City  Court  of  New  York. 
xxii.    59 

—  Where  plaintiff  permitted'  before  trial  to 
amend  complaint  on  paying  costs  to  date,  de- 
fendant is  not  entitled  to  trial  fee xxii.     10 

—  What  taxable  in  special  proceeding  .  .xxii.  204 

—  What  costs  taxable  and  to  be  inserted  in  in- 


terlocutory  judgment  where  dtemiirrer   over- 
ruled with  leave  to  plead  over  on  payment  of 

costs xxii.  348 

—  Term  fees  are  not  taxable  for  terms  for 
which  cause  has  not  been  d-uly  noticed  .  .xxii.    10 
Whefa  non-payment  of  costs  awarded  on  mo- 


tion for  peremptory  mandamus  not  punished 

as  a  contempt xxii.    74 

Attorney  should  be  required  to  pay  in  ac- 


tion brought  by  him  in  name  of  dissolved'  and 
non-existing  corporation,  notwithstanding  he 
acted  in  good  faith  and  he  himself  was  imposed 
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iBpon xxiL  22B 

Disbursements.  Stenographer's  fees  incur- 
red on  trial  before  referee,  w^hen  not  taxable. 
xxii.  100 

Pees  of  referee  "fliat  have  been  fixed  by  him 

pursuant  to  a  stipulation  that  he  should  fix 
the  ajnount  of  his  own  fees  cannot  be  taxed. 
xxii.  146 

Allowance.    Cannot  be  granted  in  action  to 

restrain  infringement  of  trade-mark  and  re- 
cover damages  -where  it  is  adjudged  that  a 
trade-mark  does  not  exist xxii.      6 

In  such  case  damages  are  merely  inddentad> 

and  cannot  be  basis  for  allowance xxii.      6 

Cannot  be  granted  where  subject-matter  of 

action  is  not  capable  of  money  value  or  if 

money  value  is  not  shown xxii.      1 

Of  motion  at  special  term  for  new  trial 


discretionary xxidi.  216 

—  Determination  as  to  award  of,  When  final. 
xxiii.  216 

—  Who  entitled  to,  when  awarded  "  to  defend- 
ant to  abide  the  event " xxiii.  216 

—  When  demurrer  sustained  in  part  and  over- 


ruled in  part  costs  shouild  not  be  awarded. 

xxiii.  183 

—  Liability  of  assignee  of  plaintiff's  claim  for. 

; xxiii.  188 

Once  paid  as  condition  of  obtaining  a  favor 


cannot  be  again  taxed  on  final  determination 

of  action  xxiii.    97 

Trial  fee  may  be  taxed  for  dismissal  of  com- 


plaint subsequently  set  asidei  without  terms, 
where  defendant  finally  successful   xxiii.  113 

—  May  be  awarded  by  interlocutory  judgment, 
sustaining  demurrer  to  i>art  of  answer  .  .xxiii.  146 

—  Cannot  be  imposed  in  proceedings  to  punish 
criminal  contempt xxiii.  115 

—  Where  two  actions  are  consolidated  the  sue- 
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cesfifol  party  in  the  resultiDig  action  is  entitled! 
to  costs  only  from  the  d^te  of  consolidEtion  for 
{proceedings  subsequent  thereto xziii.    87 

Recovery  of,  where  new  trial  had  on  appeal 

from  justice's  court xxiii.  256 

Bight  to,  where  demurrer  sustained  .  .xxiii.  284 

What^  taxable  upon  an  entry  of  interlocu- 
tory judgment  sustaining  demurrer  with  leave 
to  plead  over   xxiii.  295 

Awarded  on  appeal  from  order  should  be 

taxed'  by  clerk xxiii.     65 

Of  appeal  from  order  are,  in  absence  of 

specific  direction,  |10  and'  disbursementa 
xxiii.     65 

Of  motion  must  be  specifically  named  in 

order,  and  cannot  be  taxed  by  clerk  unless 
power  is  expressly  delegated  to  him xxiii.     61 

Extra  Allotcance.  Basis  upon  which  com- 
puted in  creditor's  action  to  set  aside  convey- 
ance  xxiii.  239 

In  such  action  two  d^endants  appearing  by 

same  attorney  can  have  but  one  allowance. 
xxiU.  239 

Upon  what  granted  in  action  to  restrain 

operation  of  elevated  railway  and  recover  dam- 
ages caused  by  it xxiii.  180 

Dishurfiemcfits.     For  extra  advertising  in 

action  for  partition  not  taxable xxiii.  286 

Stipulation  as  to  referee's  fees  when  too  in- 
definite   xxiii.    46 

Stenographers  fees  on  reference,  not  tax- 
able in  absence  of  stipulation  that  they  may  be. 
xxiii.    46 

On  motion  for  alimony,  disbursements  for 

printing  and  referee^s  fees,  but  not  for  stenog- 
rai)her's  fees,  may  be  allowed' xxiii.    61 

On  appeal  from  order,  are  not  limited  to 

disbursements  for  printing xxUL    65 

Stay  of  proceedings  for  non-payment  of 


VOL.  XXXVI.     DIGEST.  249 

OOSTS—Continiwd.  page 

motion  costs xxiv.      6 

Note  on  Stay  of  Proceedings  for  nofirpay- 

ment  of  Interlocutory  costs .xxiv.      9 

No  precedent  is  to  be  found  for  the  en- 
forced discontinuance  of  an  action  without 
the  payment  of  costs,  upon  the  application  of 
a  defendant  confessedly  liable  for  the  demand 
in  suit xxiv.  390 

Eight  to  charge  third  person,  beneficially 

interested,  with  costs  of  the  action xxiv.  394 

An  order  of  the  City  Court,  affirming  an 

order  denying  a  motion  to  charge  a  third 
person,  beneficially  interested,  with  the  cost 
of  the  action,  is  appealable  to  the  Court  of 
Common  Pleas,  as  an  order  affecting  a  sub- 
stantial right  and  not  resting  in  discretion. 
xxiv.  394 

On  the  reference  of  a  claim  agamst  a  de- 
cedent's  estate,  costs  are  regulated  by  sec- 
tions 1835  and  1836  of  the  Code xxiv.  290 

Sum  allowed  in    taxing  the    costs  for  a 

new  trial   xxiv.  404 

Where  a  demurrer  to  an  entire  complaint 

is  sustained  the  right  of  the  defendant    to  * 
costs  is  absolute xxiv.  408 

Costs  to  abide  the  event  include  all  costs  of 

the  action  up  to  and  including  the  decision  of 
the  Court  of  Appeals xxiv.  438 

On  reference  of  a  claim  against  a  dece- 
dent's esta;te,  the  plaintijBf,  if  successful,  is 
entitled  to  recover  the  fees  of  the  referee  and 
witnesses  and  other  necessary  disbursements, 
but  where  the  claim  has  not  been  unreason- 
ably resisted  or  neglected  by  the  defendant, 
cannot  recover  costs ^ xxv.  348 

A  plaintiJBf 's  right  to  costs  on  recovery  of 

a  money  judgment  for  $50  or  more  exists  only 
when  judgment  is  actually  recovered  for  that 
amount;  and  he  is  not  entitled  to  costs  where 
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the  claim  was  paid  pending  the  action,  and 
that  fact  was  set  np  by  supplemental  plead- 
ing.   See  poor  person xxvi.  374 

See  Contempt  of  Oonrt. 

-T —  Where  a  peroon  who  is  entitled,  nnder  Sec- 
tion 452,  to  be  made  a  party  of  record  fails  to 
apply  to  the  court  for  that  purpose,  and  by 
defending  in  the  name  of  another  became  li- 
able for  costs  as  the  real  party  in  interest,  the 
refusal  of  the  nominal  defendant  to  permit 
him  to  continue  such  defense  or  to  take  an  ap- 
peal does  not  relieve  him  of  liability  for  costs. 
xxvii.  405 

Absolute  right  to  security  for,  in  case  of 

non-resid^ice xxviii.  174 

Attorney's  lien  on 

xxviii.  113,  116n,  3»5n,  319n 

Executor's  liability  for.     See  Executors. 

xxviii,  161,  163n 

Security  by  non-resident  plaintijBf.    As  to. 

xxviii.  176n 

Application    to    require    a    non-resident 

plaintiff  to  give  security  for  costs,  made  after 
Answer,  is  addressed  to  the  discretion  of  the 
Court,  and  facts  must  be  shown  excusing  the 
delay xxviii.  174 

Defendants  right  to  compel  a  non-resident 

plaintiff  to  give  security  for  ooets xxviii.  174 

In  a  case  within  Section  3768  of  the  Code 


of  Civil  Procedure,  the  defendant  has  an  ab- 
solute right  to  security  for  costs,  unless  he 
has  waived  such  security  or  lost  his  right  by 

laches  176n 

May,''  in    Section  1836,    construed  to 


n 


mean  **  shall  " 161 

—  Security  required,  although  undertaking 

given  on  arrest -xxviii.  176n 

Under  Section  3234  of  the  Code  of  Civil 


Procedure,  where  the   complaint  sets  forth 


VOL.  XXXVI.     MQBST.  251 

OOSTS— Continued.  page 

separately  two  or  more  oanees  of  action^  upon 
whidh  issues  of  fact  are  joinedy  if  the  plabi- 
tiff  recovers  upon  one  or  more  of  the  issues, 
and  the  defendant  upon  the  other  or  others, 
each  party  is  entitled  to  costs  against  the  ad- 
verse party,  unless  it  is  certified  that  the  sub- 
stantial cause  of  action  was  the  same  in  each 
issue xxviii.  170 

In  sudi  a  case,  if  on  the  trial  the  plaintiff 

is  non-suited  as  to  one  cause  of  action,  and 
there  is  a  general  finding  in  his  favor  on  the 
others  for  a  sum  of  money,  by  the  jury  or  ref- 
eree, on  which  judgment  is  entered,  but  there 
is  no  affirmative  finding,  verdict  or  judgment 
in  favor  of  the  defendant,  there  has  not  been 
a  **  recovery  ^*  by  the  defendant  within  the 
meaning  of  the  Oode,  and  he  will  not  be  en- 
titled to  costs xxviii.  170 

The  right  of  a  defendant  to  require  a  non- 
resident plaintiff  to  give  security  for  costs  is 
not  absolute xxviii.  177n 

Waiver.    By  failure  to  apply  in  due  time. 

xxviii.  174,  17©n 

Who  may  be  required  to  give.   Any  person 

who  is  a  non-resident xxviii  174 

The  word**  person  "in  the  Oode  is  used  in 

its  enlarged  sense,  and  comprises  all  legal  en- 
tities, except  foreign  corporations  not  author- 
ized to  bring  actions  in  this  State xxviii.  177n 

'  Offset  against  judgment,  when xxviii.      6 

On  appeal  from  District  Oourt.    A  person 

appealing  from  a  District  Oourt,  who  secures 
a  reversal,  may  maintain  an  action  to  recover 
the  money  paid  to  perfect  the  appeal,  includ- 
ing the  costs  of  the  action  in  the  judgment. 
—  xxviii.    86 

Under  Section  3060  of  the  Oode  of  Civil 

Procedure,  an  appellant,  to  whom  costs  are 
awarded,  may  include  in  his  disbursements 
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and  tax  as  oosts  on  th«  appeal,  the  costs  and 
fees  paid  to  the  Jnstioe  or  lower  Oonrt  on 
perfecting  his  appeal .xxviiL    86 

On   failure   to    recover  more  favorable 

judgment  than  offer xxviii.    .  6 

Ownership  of,  in  client xxviii.  118 

On  revoking  submission  to  arbitration. 

xxix.      1 

Security  for.    An  order  requiring  security 

for  costs  must  be  a  Oourt  order xxiz.    59 

An  order  requiring  security  for  costs  may 

be  granted'  ew  parte,  and  when  thus  granted 
will  be  valid  as  a  matter  of  law xxix.    59 

In  a  suit  by  a  non-resident  appointed  ad- 

minietrator  within  the  State  in  his  represen- 
tative capacity,  security  for  costs  cannot  be 
demanded  ais  of  right xxix.    59 

In  such  a  case  the  application  for  security 

is  addressed  to  the  discretion  of  the  Court. 
xxix.    59 

When  an  action  is  brougjxt  in  good  faith 

by  such  an  administrator  on  a  cause  not  with- 
out merit  and  is  prosecuted  with  a  reasonable 
prospect  of  success,  security  for  costs  should 
not  be  required,  and  where  an  order  for  se- 
curity has  been  granted  ew  parte^  it  will  be 
vacated  on  motion xxix.    59 

Against  administrator.  The  provision  that 

^^  the  Court  may  award  costs  against  the  ex- 
ecutor or  administrator  '*  under  the  circum- 
crtances  set  out  in  Section  1836  of  the  Code  of 
Civil  Procedure  construes  **  shall  award 
costs  *^ xxix.  152n 

To  entitle  to  costs  against  an  executor  or 

administrator  there  must  be  (1)  the  claim 
must  be  presented  within  the  time  limited  by 
the  published  notice  requiring  creditors  to 
present  th^r  claims,  and  (2)  the  claim  must 
be  unreasonably  resisted,  or  a  refusal  to  re- 
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fer xzix.  15^1 

Bejection  of  claim  without  offer  to  refer 

entitles  claimant  on  judgment  in  his  favor  in 
action  brought  on  the  claim  to  costs. .  .xxix.  152n 

Presentation  to  oounoel  for  administrator 

or  executor  and  rejection  by  him  sufficiont. 
xxix.  152n 

Where  a  claim  is  presented  and  rejected  by 

the  executor  or  administrator,  or  >his  attorney, 
a  verbal  offer  to  refer  is  sufBici^it  to  avoid 

costs xxix.  152n 

A  refer^ice  of  a  disputed  claim  against  a 


decedent's  estate  is  a  special  proceeding,  and 
the  costs  on  are  not  governed  by  the  Oode  of 
Civil  Procedure,  Sections  1835  and  1836,  pro- 
viding as  to  whom  an  executor  or  admin- 
istrator sued  shall  be  liable  for  costs,  .xxiv.  152n 
The  successful  party  upon  a  reference  of  a 


claim  against  a  decedent's  estate  is  entitled  to 
recover  disbursements  as  a  matter  of  right;  so 
much  of  Section  317  of  the  Oode  of  Civil  Pro- 
cedure as  provides  for  the  granting  of  dis- 
bursements on  such  reference  has  not  been  re- 
pealed    xxix.  152n 

While  Section  3246  of  the  Oode  of  Civil 


Procedure,  in  connection  with  Sections  1835 
and  1836  prescribes  the  rule  for  the  recovery 
of  costs  in  an  action  brought  by  or  against  an 
executor  or  administrator  in  his  representa- 
tive capacity,  it  does  not  affect  the  allowance 
of  costs  and  disbursements  on  such  a  refer- 
ence   xxix.  152n 

—  On  appeal  by  defendant xxix.  120 

The  award  of  costs  to  the  defendant,  in  a 


reference  of  a  claim  against  a  decedent's  es- 
tate, is  not  affected  by  Sections  1835  and  1836, 
which  relate  to  the  plaintiff's  costs,  nor  by 
Section  3240,  which  relates  to  special  proceed- 
ings, but  is  governed  by  Section  3229.  .xxix.  153n 
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Upon  the  discontinuan-oe  of  such  a  refer- 
ence, the  defendant  is  entitled  to  costs  to  date, 
where,  if  finally  sucoessfnl  in  the  action,  he 
would  be  entitled  as  a  matter  of  right  to  costs, 
except  in  cases  where  sudi  an  award  of  costs 
would  work  manifest  injustice  to  the  plain- 
tiff    xxix.  153n 

Trial  fees.  Under  Section  3251,  subdivis- 
ion 3,  Code  of  Civil  Procedure,  entitling  the 
successful  party  to  tax  fifteen  dollars  as 
costs  '*  for  all  proceedings  after  notice  of 
trial  and  before  trial "  and  a  fee  "  for  the  trial 
of  an  issue  of  fact, '  *  where  a  case  is  placed  by 
plaintiff  on  the  short-cause  calendar;  €Uid, 
after  the  trial  had  proceeded  for  an  hour  with- 
out being  concluded,  sent  back  to  the  general 
calendar,  and  tried  in  regular  course  with  a 
judgment  in  defendant's  favor,  he  is  entitled 
to  tax  two  items  of  costs  for  preparation  for 
trial  and  two  trial  fees xxix.  396 

See  Justices'  Court. 

See  New  Trial xxix. 

Costs  on  appeals,  in  Mun.  Court xxx.  231 

To  **  appellants  in  all  Courts,  to  the  re- 
spondent in  this  Court  "  construed  not  to  au- 
thorize bills  of  costs  of  different  appellants. 
xxxi.  207 

To  abide  the  event  by  the  Court  of  Ap- 
peals, include  all  costs  of  the  action  up  to 
and  including  the  Court  of  Appeals xxxi.  207 

When  specific  direction  is  given  therefor 

must  be  followed xxxi.  207 

Payment  of  costs  of  unsuccessful  motion 

before  being  heard  on  a  renewal xxxiii.  294 

Are  discretionary  in  action  to  annul  pro- 
bate   XXXV.  276 

Judgment  for  costs  offset xxxv.    81 

Liability  of  party  in  interest xxxv.    81 
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See  Attorney  at  Law;  Jurisdiction  of  Court 

COXTNTER-OLADl 

What  is,  growing  out  of  eame  transaction; 

demurrer  to i.  168 

Section  516  does  not  authorize  Court  to  re- 
quire reply  to i.  204 

Need  not  be  set  up  by  defendant  in  action 

in  which  attachment  is  granted i.  411 

See  Abatement;  Executor  and  Administra- 


tor; Justice's  Court;  Pleading;  Pleadings: 
Answer;  Pleadings^  Gotrnter-claim;  Summary 
Proceedings. 

—  A  claim  by  the  tenant  for  damages  sus- 
tained by  reason  of  a  conversion  of  chattels 
by  his  landlord  is  not  the  proper  subject  of  a 

counter-claim  xxiv.  243 

An  account  set  up  in  the  answer  '  *  must  be 


iseparately  stated  and  numbered  "  as  a  coun- 
terclaim, in  order  that  the  plaintiff  may  take 
issue  with  it  by  a  reply xxiv.  249 

—  May  not  be  pleaded  in  the  reply xxiv.  213 

—  For  constructive  eviction  in  action  for 


rent    xxiv.  121 

—  Where  an  action  involves    the  examina- 


tion of  a  long  account,  the  interposition  of  a 
counter-claim  in  such  an  action  does  not  pre- 
vent its^  reference xxv.  377 

—  Against  the  landlord  personally  may  not 
be  interposed  in  a  summary  proceeding 
brought  by  her  in  her  capacity  as  guardian. 

xxv.  106 

In  an  action  to  foreclose  a  mortgage,  a  mo- 


tion made  to  strike  off  the  cause  for  want  of 
a  reply  to  a  counter-claim  contained  in  the 

auBwer  will  be  denied xxv.  143 

—  A  counter-claim  must  arise  out  of  the  same 
transaction  or  be  connected  with  the  subject 
of  the  action  and  tend  to  defeat  the  plaintiff's 
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recovery xxvii.  226 

Allowable  in  action  for  tort,  when,  .xxvii.  273 

When  demurrable  in  action  by  executor. 

xxxii.    86 

Against  original  payee  cannot  be  set  up 

against  a  bona-fide  holder  of  a  note. . . .  xxviii.      1 

Under  Section  501,  Oode  Civil  Procedure, 

requiring  that  the  counter-claim  arise  out  of 
the  contract  or  transaction  which  is  the 
foundation  of  the  action,  or  connected  with 
the  subject  of  the  action,  in  an  action  on  a 
bond  by  the  assignee,  a  counter-claim,  based 
on  a  transaction  to  which  the  assignee  was  a 
stranger,  will  not  be  allowed xxix.  250 

In  such  an  action  a  counter-claim  for  a 

tort,  not  connected  with  the  subject  of  the 
action  and  to  which  the  assignee  is  a  stranger, 
cannot  be  set  up xxix.  250 

A  counter-claim  stating  a  cause  of  action 

against  a  partnership,  of  which  plaintiff  was 
a  member,  cannot  be  set  up  against  plaintiff, 
•the  co-partners  not  being  parties xxix.  250 

Under  Section  496,  Oode  Civil  Procedure, 

the  mode  of  specifying  objections  to  a  coun- 
ter-olaim  in  a  demurrer  thereto  is  the  same  as 
where  a  demurrer  is  taken  to  a  complaint. 
xxix.  265 

In  equitable  action xxx.  239 

— —  Construction  of  Section  501,  Code  of  Civil 
Procedure   xxxii.    18 

Instance  in  which  defendant  may  not  en- 
force a  counter-claim xxxii.    18 

COUNTY  COURT. 

Jurisdiction  of,  in  action  for  money  judg- 
ment, limited  to  the  sum  of  $1,000 ii.  442 

Are  Courts  of  limited  jurisdiction ii.  442 

Jurisdiction  of,  of  actions  against  domes- 
tic corporations vi.  348 
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Objection  to,  how  raised vi.  348 

Waiver  of vi.  348 

— —  Instance  of  case  in  whioh  want  of  jurisdic- 
tion did  not  appear  on  face  of  complaint. . .  vi.  348 

In  an  action  for  goods  sold  and  delivered, 

complaint  must  allege  that  the  defendants 
were  residents  of  the  county xii.  345 

Has  no  jurisdiction  of  action  to  recover 

real  property,  and  cannot  acquire  jurisdic- 
tion by  consent xv.  168 

Cannot  try  issue  as  to  title  to  real  prop- 
erty, and  judgment  determining  that  issue  is 
void XV.  168 

See  Appeal. 

When  judgment  of  Justice's  Court  be- 
comes judgment  of  County  Court xvi.    56 

See  Appeal. 

Jurisdiction  of,  to  reform  mortgage    in 

action  for  its  foreclosure xviii.  293 

'  See  Appeal. 

Power  of,  to  amend  pleadings  on  appeal 

from  Justice's  Court xix.  Ill 

See  Appeal;  County  Judge. 

On  appeal  for  a  new  trial  from  Justice's 

Court,  has  jurisdiction  to  try  title  of  land 
where  it  does  not  appear  that  the  question 
was  litigated  before  the  justice,  and^  it  should 
not  dismiss  the  action  merely  because  that 
question  is  then  raised  and  because  it  appears 
that  it  was  also  raiised  in  the  pleadings  in  the 
Justice's  Court  where  the  undertaking  re- 
quired by  Section  2954  of  the  Code  of  Civil 
Procedure  was  not  given xxii.  230 

See  Appeal;  Court  of  Common  Pleas;  Exe- 
cution; Supreme  Court. 

Is  of  limited  jurisdiction xxiii.  210 

Plaintiff  must  show  jurisdiction xxiii.  210 

Has  jurisdiction  of  action  between  non- 
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residente  to  recover  chattel  within  the  connty. 
xxiii.  210 

Jorisdiction  to  eet  aside  judgmait. .  .xxix.    39 

See  Judgment. 

00X7NTY  JUDGE. 

Has  power  to  decide  whether  plaintiff  in 
action  in  Supreme  Court  is  entitled  to  injunc- 
tion order  i.  485 

See  Injunction. 

When  action   of,    is    action   of  Supreme 

Court ii.  379 

When  special  may  issue  habeas  corpus,  and 


make  determination  on  return  thereof xvi.  126 

—  Power  of  special,  of  Oneida  county  to 
grant  injunction  order  in  action  in  Supreme 
Court xix.    91 

—  Cannot  order  security  for  costs  in  action 

in  Supreme  Court xxi.    86 

—  See  Injunction;  Supplementary  Proceed- 


mgs. 

COUET. 

Will  protect  its  officers  in  the  discharge 
of  their  duties,  and  see  that  all  persons  will- 
fully embarrassing  them    are  arrested  and 

punished iii.  434 

See  Justice  of  the  Peace;  District  Courts 

in  the  City  of    New    York;  Superior    City 
Courts. 

Cannot  decide  abstract  question  of  law 


disconnected  from  granting  of  relief iv.  334 

See  City  Court  of  New  York;  Court  of 


Common  Pleas  for  the  City  and  County  of 
New  York;  Costs;  District  Court  in  City  of 
New  York;  Justice  of  the  Peace;  Supreme 
Court;  Surrogate's  courts. 

—  When  error  in  name  of,  not  materiaLxviii.  288 

—  Defined xviii.  180,  230 

—  See  Appeal;  City  Court  of  Brooklyn;  City 


VOL.  XXXVI.    DIGEST.  259 

COURT — Contintudd.  page 

Court  of  New  York;  District  Court  in  the 
City  of  New  York;  County  Court;  Court  of 
Oommon  Pleas;  Jurisdietion;  Justices' 
Oouri». 

Trial    by,  in    equitable    action    waived 

when .xxviii.  298 

COURT  OF  APPEAL. 

When  will  consider  case  upon  cause  of 
action  disclosed  by  evidence  rather  than  upon 
that  set  up  in  pleadings vi.      1 

Eeviewing  facts  on  appeal  to vi.  425 

For  the  purpose  of  determining  right  to 

appeal  to,  in  action  not  on  contract,  sum  de- 
manded in  complaint  is  deemed  amount  in 
controversy  vii.  391 

When  may  review  action  of  Court  order- 
ing substitution  of  indemnitors  of  sheriff  in 
his  place  in  action  against  him vii.    46 

See  Appeal. 

When  will  not  review  exercise  by  Court  of 

its  discretionary  power  to  order  bill  of  partic- 
ulars  xvi.    59 

Cannot  review  exercise  by  Supreme  Court 

of  diecretion  to  refuse  to  summarily  enforce 
attomey^s  lien xvi.  374 

See  Oosts. 

Appeal  to,  as  to xxvii.  181,  253 

Construction  of  Section  190 xxvii.  181,  253 

In  an  action  for  a  personal  injury,  from  a 

unanimous  affirmance  of  a  judgment  by  the 
Appellate  Division,  where  that  Court  certifies 
under  Section  191  of  the  Code  that  in  its  opin- 
ion a  question  of  law  is  involved  which  ought 
to  be  reviewed,  the  Appellate  Division  i-s  not 
required  to  formulate  the  question  of  law  to 
be  reviewed  . . ; xxvii.  253 

Section  190  of  the  Code,  which  authorizes 

appeals  to  the  Court  of  Appeals  where  the  Ap- 


J 
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pellate  Divifiion  aUows  the  same  and  formu- 
late the  question  to  be  reviewed,  is  not  to  be 
read  in  oonnection  witibi  the  succeeding  sec- 
tion, as  the  two  sections  indicate  an  intention 
on  the  part  of  the  legklature  to  deal  differ- 
ently with  the  two  classes  of  appeals. .  .xxvii.  253 

Will  decline  to  answer  any  question  certi- 
fied, imless  it  is  sufficiently  definite  to  present 
different  answers  under  differing  circum- 
stances, or  abstract  questions  or  questions  not 

decided  by  the  Court  below xxvii.  354 

Jurisdiction  of xxx.  149 

Power  of,  in  awarding  costs xxxi.  207 

Order  allowing  appeal  set  aside. . .  .xxxv.  140 

COURT  OF  COMMON  PLEAS. 

For  the  City  and  0>unty  of  New  York, 
belongs  to  class  denominated  Superior  City 

Courts iv.    79 

Is  a  County  Court  for  certain  purposes, 

but  not  within  the  meaning  of  Section  3268  of 

the  Code ir.    79 

See  Security  of  Costa 

On  appeal  to,  from  N.  Y,  City  Court  from* 


judgment  directing  new  trial,  appellant  must 
consent  to  final  judgment  or  Court  is  without 

jurisdiction    vi.  191 

—  Where    consent    intentionaUy     withheld. 
Court  cannot  supply  omission,  nunc  pro  twvc. 

vi.  191 

Jurisdiction   not  conferred  on  A'ppellate 


Court  by  consent  vi.  191 

—  Discretionary  orders  of  N.  Y,  dty  Court 
not  reviewable  on  appeal  to vi.  126 

—  Relation  of,  to  N.  Y.  City  Court vi.  126 

—  See  Judgment. 

—  Is  County  Court  within  meaning  of  Section 
606  of  the  Code  of  Civil  Procedture vii.      5 

—  Judge  of,  may  grant  eo?  pa/rt^  injunction  In 
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action  in  N.  Y.  Superior  Court vii.      6 

—  See  AppeaL 

Has  congtitutional  ri^ht  to  review  judg- 
ment of  aty  Court  of  New  York  before  an  ap- 
peal to  the  Court  of  Appeals xi.    OT 

Power  of,  to  permit  amendment  of  pleads- 

ing»  in  action  removed  to  it  ^from  a  District 
Court .xi.  217,  220,  note. 

When  hafl  jurisdiction  of  action  for  account- 
ing of  executors  and  trustees xxii.  149 

See  Appeal;  Lunatic. 

See  Consolidation  of  Actions;  Security  for 

Costs. 

COVENANT. 

See  Real  Property. 

OOVERTUSE. 

Defense  of,  must  be  pleaded ii.  424 

CREDITOR'S  BILL. 

/*  seems,  the  property  of  a  jud^ent  debtor 
situate  without  the  State  may  be  reached  by, 
and  that  a  Court  may  by  judgment  appoint  a 
receiver  and  direct  the  judgment-debtor  to  con- 
vey to  him   xi.  343 

What    execution   condition   precedent   to 

maintaining xx.    36 

When  cannot  be  maintained  on  judgment 

recovered  on  service  by  publication xx.    38 

When  cannot  be  maintained  in  aid  of  at- 
tachment because  attachment  not  properly 
levied  xx.    39 

May  be  maintained*  to  set  aside  confessed- 

Judgment  and  execution  issued  thereon  where 
saime  invalid xxi.  1>66 

See  Action;  Judgment  Creditor. 

CREDITOR'S  UEN. 

Attaches  only  to  debtor's  share  where  paxtl- 
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Hon  of  the  property  is  made^  but  to  the  whole 
premises  where  a  sale  is  made xzy.  228 

CREDITOR. 

Ereference  by  involvent  testator.  General 
creditors  cannot  be  deprived  of  their  righta 
xxxii.  213 

CREDITOR'S  SUITS. 

Temx)orary  injunction,  object  of xxix.  229 

See  Substitntion. 

— —  Against  a  cori)orationi  and  its  stockholders. 
Liability  created  by  section  54  of  Stock  Cor- 
poration Law xxxii.  346 

CRIMINAL  CONTEMPT. 

One  who  willfully  violates  an  order  of  the 
court  is  guilty  of  criminal  contempt  . . .  .xxxiv.  300 

CRIMES. 

Ouelty  to  animals  and  intoxication  in  a       i 
public  place  are xxiv.      1 

CRIMINAL  CONVERSATION,  action  for. 
See  Bill  of  Particulara 

CRIMINAL  LAW. 

Power   of   Court  of   Special   SesaSons  to 

punish  for  violation  of  excise  laws xiv.  241 

When  prisoner  cannot  be  remanded-  and  case 

remitted  to  Court  below  for  resentence  on  re- 
versal of  judgment xiv.  241 

See  Contempt;  Habeas  Corpus. 

DAMAGES. 

Measure  of,  in  action  for  breach  of  war- 
ranty   xvii.  398 

Aimount  of,  how  established xix.  373 

Basis  of,  in  action  by  parent  for  enticing 

away  of  his  child xxii.  299 

See  Assault  and-  Battery. 

In  an  action  brought  by  a  father,  as  ad- 
ministrator, under  the  i^tatiite,  to  recover  dam- 
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ages  for  the  death  of  his  infant  diild,  caused 
by  defendant's  n^Iigence,  the  jury,  in  deter- 
mining the  amount  of  dteunages  to  be  awarded 
is  in  dnty  bound  to  consider  the  probable  earn- 
ings of  the  child  during  minority  over  and 
above  her  support,  clothing  and  education. 
XXV.  249 

Action  against  the  cily  for  damag^s  for 

personal  injuries  xxvi.  128 

What  necessary  to  allege  in   complaint. 

xxvi.  128 

How  reviewable  xxvii.    95 

Proceedings    for   assessment   of   damages 

under  Section  1216  of  C5ode xxvii.    95 

When  insufficient  in  case  of  personal  in- 
jury    xxvii.  183 

Rule  for  computing  in  negligence  causing 

death   i xxviii.    42 

On    revoking    su:bmission    to    arbitration. 

xxix.      1 

Party  bound  by  stipulation  in  an  action  for 

rental  damages  xxx.  118 

Nominal^  cannot  be  awarded  in  an  action  for 

negligence  causing  descth xxx  371 

Unliquidated^   interest  not  allowable  un»- 

less  there  is  an  establish^  market  value,  .xxx.  361 

Becision  of  contract xxxi.  161 

Measure  of,  for  breach  of  bond  for  faithful' 

performance  of  contract   xxxiii.    41 

For  libel  on  City  Magistrate xxxiii.  229 

An  action  to  enjoin  a  nuisance  and  for  dam- 
ages will  not  fail  because  of  the  discontinu- 
ance of  the  nuisance  pendente  lite xxxv.  246 

'  Damages  for  diminution  in  the  rental  value 

d<uring  the  term  of  the  lease  can  be  repovered 
only  by  the  tenant  in  possession xxxv.  246 

DEATH. 

Person  entitled  to  diamages  for  causing, 
may  release  claim  therefor ii.    77 
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Action   for   causing,   may  be  maintaiiml' 

against  personal  representative   of  deceased 
wrongdoer y.  212S 

See  Limitations  to  Actions. 

Measure  of  damagee  in  action  for  causing. 

vi  858 

What  is  amount  of  recovery  in  action  for 

causing   vi.  222 

What  is  recovery  in  action  for  causing. 

, viii.  254,  note. 

See  Additional  AHIowance;  Interest 

Measure  of  damages  in  action  for  caus- 


ing    z.    52 

—  See  Negligence. 

Measure  of  damages  in  action  for  caus- 


ing death  in  which  the  question  of  contributory 
negligence  wbb  properly  submitted  to  the  jury. 
xU.  301 

—  Cause  of  action  for  causing,  Is  transitory. 
XV.    88 

—  See  Pleading. 

—  Action  for  causing,  is  transitory xvi.  255 

Action  for  causing,  arises  where  acts  caus- 


ing committed xvi.  255 

—  Action  for  causing,  is  for  tort xvi.  255 

—  See  Bill  of  Particulars. 
Action  may  be  brought,  upon  cause  of  ac- 


tion for  causing,  arising  in  another  State  and 
und'er  its  statutes,  notwithstanding  such  sta- 
tutes are  not  precisely  like  ours xvii.  438 

Moneys  recovered  in  action  for  canmng,  al- 


though going  to  next  of  kin,  are  subject  to  pay- 
ment of  all  debts  of  decedent  and  expenses  of 
adhninistration,  and)  to  debts  of  the  next  of' 
kin   xvii.  438 

See  Attorney  and  Client;  Motion. 

Cause  of  action  for  causing  death  given  by 

statute  of  Oreat  Britain  is  limited  by  provision 
therein  as  to  the  time  within  which  it  may  be 
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commenced    ; xix.  391 

Cause  of  action  for  cauging  (teath  in  foreign 

country  exists  only  by  virtue  of  the  statutes  of 
that  country xix.  991 

When  presumed xx.  172 

A  person  is  presumed  to  be  living  until  the    - 

time  fixed*  by  statute,  when  he  shall  be  pre- 
sumed to  be  dead! xx.  172 

See  Abatement  and  Revival ;  Limitation  to 

Action;  Negligence;  Pleadings,  Complaint. 

Where  an  action  is  brought  to  recover  for 

the  dteath  of  an  individual  in  a  foreign  country 
and  the  la<v  of  that  country  upon  the  su4>ject 
makes  no  provision  for  interest,  no  interest  can 
be  allowed  upon  the  verdict xxvi.  147 

Action  to  recover  damages  for  negligently 

causing  dtoth,  survives xxxi.  239 

DEBTOR  AND  CREDITOR. 

There  is  no  presumption  that  a  decedent 
left  *any  xmpaid  debts  or  that  his  personal  es- 
tate is  not  sufiicient  to  pay  them  in  full .  .xvii.    92 

DECEDENTS,  Estate  of. 

Provisions  of  the  Code  for  discovery  and 
delivery  of  property  belonging  to,  not  uncon- 
stitutional; possession,  and  not  title,  is  the 
question  to  be  determined i.  319 

See  Discovery  of  Assets;  Costs. 

Sale  of,  to  pay  debts xxiii.  128 

See  Surrogate's  Court. 

Payment  of  debts.    Personal  estate  must 

be  exhausted  before  recourse  can  be  had  to 
his  real  estate xxv.  301 

The  debts  of  a  decedent  for  payment  of 

which  his  real  estate  may  be  sold,  and  which 
Code  Civil  Procedure,  Section  2756,  provides 
shall  not  include  costs  of  a  judgment  against 
Ihis  executor  or  adminietrator,  do  not  include 
costs  of  an  action  against  the  surviving  part- 
ner of  decedent xxv.  316 
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Statute  of  Limitations  in  actions  against. 

xxviii.  221 

The  executor  of  a  will  under  which  a  ten- 
ant for  life  is  in  possession  of  the  premises, 
will  not  be  allowed  for  payments  made   on 

either  interest  or  principal xxviii.  164 

Under  Sections  1843  aad  1844  of  the  Code 


of  Civil  Procedure,  a  creditor  of  a  decedent 
who  has  not  acquired  a  lien  on  hie  real  estate, 
may  (1)  prosecute  the  heirs  upon  their  liabil- 
ity for  the  decedent  *s  debts  to  the  extent  of 
their  interest  and  ri^t  in  the  real  property 
which  descended  to  them  from  such  dece- 
dent; or  (2)  institute  proceedings  under  title 
5  of  Chapter  18  of  the  Code,  for  the  sale  of 
decedent's  real  property,  to  pay  for  his  debts. 

xxviii.  220 

Sections  2798  and  2799  of  the  Code  provide 


for  cases  where,  by  reason  of  a  sale  under 
judgment  of  foreclosure  of  a  mortgage  or 
other  lien  on  decedent's  real  property,  it  has 
become  impracticable  to  take  or  continue  pro- 
ceedings for  the  disposition  of  the  property  in 

the  Surrogate's  Court xxviii.  220 

Under  Section  2759,  subdivision  5,  provid- 


ing that  all  personal  property  applicable  to 
payment  of  decedent's  debts,  shall  first  be  so 
applied,  and  that  it  must  appear  that  the  same 
was  insuflScient  before  the  realty  can  be  sold 
to  pay  them,  a  decree  for  the  9ale  of  dece- 
dent's  lands  to  pay  her  debts  cannot  be  made 
where  the  personal  estate  was  suflScient  there- 
for, and  the  executor  has  misapplied  it. xxviii.  164 
Where  the    surviving  husband  of    a  de- 


ceased wife  is  in  possession  of  her  real  estate 
as  tenant  for  life  imder  the  will,  on  petition  to 
sell  real  estate  to  pay  debts,  expenses  incurred 
by  the  executor  for  insurance,  taxes  and  re- 
pairs will  not  be  included,  because  they  were 
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not  debts  of  the  testatrix,  within  the  meaning 
of  the  statute  imder  which  the  proceeding  is 
brought xxviii.  164 

A  non-resident  dying  holding  out  of  the 

State  certificates  of  stock  in  a  domestic  cor- 
poration in  this  State,  if  administrator  has 
distributed  the  estate  and  accounted,  the 
Court  may  assess  and  fix  the  transfer  tax. 
xxix.    63 

A  Surrogate's  Court  has  power  to  grant 

letters  of  administration  upon  the  estate  of  a 
non-resident,  when  the  decedent  leaves  per- 
sonal property  in  the  county  which  is  applic- 
able to  the  payment  of  debts xxix.    63 

Shares  of  capital  stock  in  a  domestic  cor- 
poration, held  by  a  non-resident  out  of  the 
State,  are  personal  property  within  the  juris- 
diction of  the  State  for  the  purpose  of  assess- 
ment upon  their  transfer xxix.    63 

DECEIT. 

See  Fraud. 

DECISION. 

Form  of,  on  determining  issue  of  law.  .xxii.  421 

— —  Where  demurrer  is  sustained  or  overruled, 
order  for  judgment  is  not  necessary  or  proper, 
but  in€rt:ead  there  should  be  a  dwision  in  writ- 
ing directing  either  the  final  or  interlocutory 
judgment  to  be  entered  but  not  as  to  both . .  xxii.  421 

Request  to  find  should  not  be  made  or  pass- 
ed! ux>on,  ux>on  trial  of  issue  of  law xxii.  420 

'  When  endorsement  on  request  to  find  suffi- 
cient disposition  thereof,  although  same  not 
noted  upon  margin xxii.  309 

When  omission  to  dii^pose  of  request  to  find 

will  require  reversal  of  judjpment xxii.  309 

How  improper  disposition  of  request  to  find 

corrected  and  taken  adtvantage  of xxii.  309 

When  findings  should  be  made  by  referee 


268  OIVIL  PROCBDUBE  BEPOBTS. 

DElClSlOVf—GofUitmed.  paob 

<m  diamiwal  of  complaint zxii.  143 

Absence  of  findings^  yrhea  prevents  review 

on  appeal xxii.  143 

See  Findings. 

Form  of,  overmling  denLurrer zxiiL  208 

Undier  Section  1022,  on  a  review  . . .  .idol    23 

Judtgment    fax>on,    stating    concisely    tiiie 

gronndB,  nnder  Section  1022,  appellate  court 
has  power  to  review  fact  and  law xxx.  118 

DECREE. 

When  becomes  judgment  of  Court i.  200 

Instance  of  an  order  directing  an  executor 

to  pay  the  claim  of  a  creditor,  held  to  be  a 

decree   xiv.  195 

See  Judgment 

DEED. 

When  conveys  to  the  center  of  the  street 
xi.  239 

— — »  When  inconsistency  in  course  or  distance 
in  description  of  land  conveyed  must  yield  to 
starting  point xi.  239 

A  deed  naming  a  husband)  and  wife,  as 

grantees,  but  having  a  habendum  running  to 
the  wife,  heirs  and  assiirns  for  their  own*  use 
and  behoof  forever,  conveys  no  interest  to  the 
husband  but  runs  exclusively  to  the  wife  and 
her  assigns  xiii.  413 

A  deed  which  omits  the  name  of  the  gran- 
tee from  a  part  thereof  preceding  the  hab&nr 
dum,  but  states  it  in  that  clause,  is  sufficient 
xiii.  413 

— — '  To  support  a  deed  from  a  wife  to  a  hus- 
band, there  must  be  evidence  not  only  of  the 
execution  and  delivery  of  the  deed,  but  also  of 
an  adequate  and  valuable  consideration  there- 
for, moving  to  the  wife  and  inuring  to  her  bene- 
fit   xiv.  21« 

Improvements  made  by  a  husband  upon; 
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property  belonging  to  Ub  infe  are  not  an  ade- 
quate consideration  for  a  deed'  of  sach  prop- 
erty from  her  to  him xiy.  216 

Acknowledgment  is  no  jmrt  of  contract  con- 
tained in   xiv.  216 

When  covenant  of  seizin  broken xx.    43 

See  AdTerse  PossessioniL 

When  mnst  be  executed'  by  ex-Sheriff.    Ses 

Mandamus   xxx.    11 

DEFAULT. 

At  trial  term,  on  what  terms  opened  ...  .1.  131 

On    accounting    before    surrogate;    when 

opened   i.  162 

Defendant  moying  to  open  default  in  fail- 
ing to  answer  should!  serve  with  his  motion 
papers  a  copy  of  his  proposed  answer iv.    44 

When  pleading  struck  out  for  failure  to  per- 
form- condition  on  which  default  was  opened^ 
and  defendant  permitted  to  answer xi.      7 

One  who  has  accepted  leave  to  defend  after 

his  default,  is  bound  by  the  order  granting 
such  leave,  and  cannot  thereafter  insist  that 
the  terms  are  irregular xi.  421 

When  costs  are  imposed-  as  condition  of 

granting  favor  xi.  304 

Papers  on  motion  to  open  drfault  in  ans- 
wering should  include  copy  of  proposed  ans- 
wer    xiii.  200 

By  failing  to  plead,  a  defendant  confesses 

the  cause  of  action,  but  he  does  not  admit  ex* 
trinsic  facts  set  forth  in  the  complaint  upon 
which  an  order  of  arrest  may  be  issued  against 
his  i)erson  xiv.  354 

Remedy  where  judgment  irregularly  taken 

by  default,  stated i xvi.  117 

When  and!  upon  what  termis  dJefault  in 

pleading  opened  where  party  sensed  without 
State ' xviii.  843 
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When  discretion  in  imposing  terms  npon 

opening  properly  exercised' xvill.    45 

Where,  in  an  action  to  restrain  the  opera- 
tion of  an  elevated  railroad  in  front  of  plain- 
tiff's property,  the  relief  was  granted  on  con- 
dition that  plaintiff  tender  a  deed  of  certain 
easements  within  sixty  days^  the  Oonrt  has 
power  to  relieve  the  plaintiff  from  his  defanit 
in  failing  to  make  such  tender  and  to  extend 

the  time  for  so  doing xviii.  366 

Opening  of,  is  matter  of  discretion,  and  not 


reviewable  on  appeal  xxiii.    37 

When  shonld  be  opened xxiii.  137 

Service  of  copy  of  proposed  answer  on  mo- 
tion to  open,  in  pleading xxiii.  137 

Opening,  a  defendant  is  not  stopped  from 

asking  to  have  a  default  opened,  and  for  leave 
to  set  np  a  meritorious  defense,  unless  plain- 
tiff is  prejudiced  thereby  ., xxiv.  141 

The  fact  that  a  District  Court  Justice  can- 

not  open  a  default  taken  in  summary  proceed- 
ings does  not  imply  that  a  court  of  equity  must 
for  that  reason  supply  the  absence  of  the  jurli^ 
diction  by  the  assertion  of  its  authority. 
XXV.    92 

Section  724  of  the  Code  declaring  the  power 

of  the  Courts  to  oi>en  defaults  within  one  year, 
applies  only  to  Courts  of  record xxv.  257 

Origin  and  extent  of  power  to  open  de- 
faults.     xxv.  257 

By  his  default,  the  defendant  admits  only 

the  facts  properly  pleaded,  not  that  the  plains 
tiff  is  entitled  to  the  relief  demanded,  or  the 
extent  of  that  relief xxv.      1 

DjSFENDANT. 

Rights  of,  under  Section  66,  Code  of  Civil 
Procedure xxx.  28B 
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The  defense  that  the  plaintiff  Bhonld  haye, 
bat  has  not  obtained  leaye  to  sae  is  waived 
by  not  pleading  it xiv.  297 

See  Action;  Porra-er  Action;  Pleadii^. 

DEFINITIONS. 

Of  word  "mnst^^ ...i.    81 

When  word  "  mugt-*'  directory i.  126 

Affirm,  Affirmatiye,  Affirmative  allegation. 

iii.  263 

With  costs .iii.  266 

See  Attachment 

Discretionary  orders vii.  356 

Meaning  of  word  "principal"  in  Section 

2643  of  the  Code  of  Oivil  Procedure viii.    77 

Insolvency  of  corporation   viii.  390 

Recovery    in    action    for   causing    death. 

viii.  354,  note. 

Person  aggrieved  by  jud^gment  or  order, 

viii.  272 

Mesne  profits  viii.  363 

Affidavit ix.  277 

Issue ix.  293 

Lien Ix.  378 

Action  for  injury  to  personal  property.  .Ix.  249 

Mandate x.  153,  158,  169 

Debts xi.  115 

"  Due  process  of  law,"  in  fifth  amendment 

to  United  States  Constitution xi.  172 

Domicile    xi.    36 

Grand  jury  xi.  172 

"  Just  and  fair,"  in  Code  Civ.  Pro.,  Section 

2208 xi.  227 

"Law  of  the  land,"  in  Art  1,  Section  1., 

New  York  State  Constitution xi.  172 

Legacies   xi.  115 

Life-tenant xi.  156 

Possession  of  land  ^. xi.  239 

"  Report,"  as  used  in  Section  763  of  the 
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Oode  of  CSvil  Pyocedore xi.  25i 

Besidence xi.    86 

"  Action^"  "  cause  of  adaon  " xii.  208 

"  Instrument  for  payment  of  money",  .xii.  279 

A  "  judgment "  is  a  contract xii.  326 

" Testify"    xdl  198 

Void  and  voidable  process  defined,  and  the 

distinction!  between  them  pointed  oat xii.  256 

" Cumulative"   xiii.  402 

"Error  in  fact"  xiii.    83 

«  Irregularities"    xiii.    83 

"May"  d^ned  to  mean  permissory  anid 

not  mandatory xiii.  370 

"Neglect" xiii.  209 

" Negligence" xiu.  209 

"  Perishable  property  "   xiii.  224 

"  Set-off" xiii.  349 

"  OumulatiTe  evidence  "  xiv.  211 

" Decree"    xlv.  195 

— —  "  Express  contract "  xiv.    19 

"  Implied  contract " xiv.    19 

"  Good  faith  "   xv.  273 

"Appeal"  XV.  115 

"Action " xvi.  279 

"  Claim  "   xvi.  245 

"Default"  xvi.  408 

"  Monopoly  "  xvi.      1 

"Nation"    xvi.  270 

« Person"   xvi.  270 

" State"  xvi.  270 

« Rendered"   xvi.  172 

"  Managing  agent " xvii.  424 

"  Tenants  in  common  "   xvii.  194 

" Brought"  xviii.  324 

**  Cbnversaiion  "   xviii.    11 

"Contract" xvui.    69 

«  Corporation  sole  "  xvUi.    98 

« Court"   xviii.  282 

"  Managing  agent " xvill.  282 
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Terms  "  plaintiff  ^'  and  "  defendant,"  when 

interchangeable xviii.    93 

"  Sham"    xviii.  227 

"  Unincorporated  association  " xviii.    98 

"  Household  "  xx.  405,  note. 

"  Householder  "  xx.  405,  note. 

"  Recover  "  xxii.    43 

"  Rtecovery  "    xxii.  190 

Tenant xxii.  269 

« Account"   xxiii.  226 

"Evidence"    xxiii.  171 

"  Forthwith  "   xxiii.  397 

"  Place  for  transaction  of  business  in  per- 
son "  xxiii.  171 

"  Testimony  "   xxiii.  171 

"  Substantial  right "    xxiii.    71 

"  Almend  "    xxiv.     85 

« May  "—In   Section  1836,  Code  of  CSvil 

Procedure,  construed,  "  shall " xxviii.  161 

DEMURRER. 

When,  it  will  lie  for  improi)er  joinder  of 
caoises  of  action i.  286 

See  Appeal;  Costs;  Counter-claim;  Plead- 

ings,  Demurrer. 

The  Court  need  not  make  separate  and  for- 
mal conclusions  of  law,  but  a  simple  statement 
indicating  the  disposition  made  of  the  demur- 
rer is  sufficient  xxlv.  408 

If  the  interest  of  plaintiffs  in  a  cause  ot 

action  be  obviously  joint,  upon  demurrer  it  will 
not  be  deemed  several  because  not  character- 
ized' in  terms  as  joint xxv.  347 

A  demurrer   should   state   grounds  upon 

which  it  is  interposed xxvii.  226 

Defendant,  trustee,  demurred  to  the  com- 
plaint on  the  ground,  among  others,  that  there 
was  an  improper  joinder  of  causes  of  action  in 
that  the  complaint  sought  to  enforce  plaintiff's 
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claims  against  the  trustee,  and  that  the  com- 
Xxlaint  also  set  forth  claims  in  favor  of  a  cor- 
I>oration  against  the  trustee  in  which  tiie  plain- 
tiflfs  were  not  interested.  Held,  that  the  com- 
plaint stated  but  a  single  cause  of  action. 
xxvli.  186 

For  misjoinder  will  lie,  when xxvii.  241 

To  counter-claim  in  action  against  execu- 
tor   .xxvii.     86 

Bad  in  form  and  subetau'ce  .  .xxviii.  215,  219n 

Conclusion  of  law,  not  admitted  by  .  .xxviii.      1 

In  an  action  to  set  aside  a  conveyance  of 

real  estate,  as  fraudulent,  Held,  that  a  person 
made  a  party  defendant  was  an  improper 
party,  as,  to  him,  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

xxviii.  373 

In  action  for  libel,  not  good  when  .  .xxviii.  239 

To  separate  cause  of  action  will  not  lie 

when   xxviii.  215 

Sustained  where  there  is  a  variance  be- 
tween the  prayer  and  the  allegation  . . .  .xxxii.  148 

Will  lie  for  separate  defense  alleging  miti- 
gation of  damages.     When  overruled  .  .xxxii.  152 

When  complaint  to,  sustained xxxii.  320 

Insufficiency  of  complaint  in  action  on  fire 

policy xxxiii.       1 

A  demurrer  for  misjoinder  of  parties  plains 

tiflf  is  authorized,  but  not  of  parties  defend^ 
ant    xxxiii.  278 

When  will  lie   xxxiii.  278 

To  complaint  overruled.     Cause  of  action 

which  had  not  been  improx)erly  united  .  .xxxiii.  382 

To  complaint  overruled. — 'An  averment  of 

overt  acts  does  not  constitute  pleading  separate 
causes  of  action xxxiv.      1 

Defendant  is  not  obliged  to  demur  to  a  com- 
plaint which  sets  up  a  contract  void  under  the 
Statute  of  Frauds xxxiv.  173 
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Complaint  in  action  against  municipal  cor- 
poration to  recover  installment  of  salary  of 
employee,  to  be  applied  on  claim  for  nece»> 
saries  furnished'  him,  on  which  judgment  had 
been  recovered,  does  not  state  a  cause  of  ac- 
tion   XXXV.    72 

A  demurrer  cannot  be  withdrawn  without 

leave  of  Ck)urt,  and.  such  leave  is  within  the 
discretion  of  the  trial  court  xxxv.  285 

DENIALS. 

What  are  specific;   what  admissions  are 

made  by  improper  form  of i.  252 

See  Pleadings,  Answer. 

DEPOSITION. 

When  a  plaintiff  should  be  allowed  to  re- 
turn a  defective  deposition  to  the  commissioner 
for  amendlment xxxv.  266 

See  Commission;  Evidence;  Examination  of 

Party  before  Trial;  Motion. 

DEPOSIT. 

In  lieu  of  undertaking  upon  appeal,  must, 
when  execution  is  to  be  stayed,  include  se- 
curity for  costs  of  appeal   i.  372 

See  Appeal;  Bail;  Security  for  Costs. 

DESCENT  AND  DISTRIBUTION. 

When  distribution  will  not  be  ordered,  .i.  162 

A  mother  does  not  take  real  property  of 

her  daughter  by  descent,  if  the  deceased  left 
brothers  and  sisters  her  surviving xvii.  194 

Right  of  illegitimate  child  to  share  in  its 

mother's  estate   xx.  332 

Such  right  when,  how  and  by  whom  en- 
forced  XX.  332 

A  son  takinft  his  father^s  lands  as  sole  heir 

at  law,  takes  a  title  subject  only  to  be  diefeated 
or  charged  with  the  decedent's  debts  in  the 
manner  provided  by  law  xx.  357 
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Under  Section  2732,  subdivision  5,  Code  of 

Civil  I^rocedure,  where  there  is  no  widow  ana 
no  children,  and  no  representative  of  a  child 
or  children,  the  whole  snrplue  shall  be  distrib- 
uted to  the  next  of  kin,  in  equal  degree  to  the 
deceased,  and  their  legal  representatives. 
xxix.  388 

In  the  absence  of  nearer  next  of  kin,  undes^ 

aunts,  nephews  and  nieges  share  equally,  be- 
cause all  are  included  in  the  third  degree. 
xxix.  388 

Under  chapter  319  of  the  Laws  of  1898,  rep- 
resentation is  admitted  among  collaterals  in 
the  same  manner  as  allowed  by  law  ini  refer- 
ence to  real  estate;  and  under  this  provision 
the  issue  of  deceased  nephews  and  nieces  share 
with  living  nephews  and  nieces  and  take  by  rep- 
resentation the  share  their  ancestors  would 
have  taken  if  living xxix.  388 

In  the  probate  of  a  will  citation  should  in- 
clude all  persons  entitled  to  take  by  represen- 
tation    '. xxix.  388 

Rule  followed  xxxi.  180 

See  Surrogate's  Courts. 

Of  personal  property  among  collateral  rel- 
atives.   Construction  of  Section  2732  ..xxxii.  327 

Representation  under  the  Statute  of  con- 
struction of  Section  2732 xxxiii.  211 

Grand  nephews  entitled  to  share  of  per- 
sonal estate  by  representation xxxv.    66 

DISBURSEMENTS. 

See  Attachment;  Costs. 

What  may  be  taxed  as  "  reasonable  '^  and 

"  necessary  "  exi>ense  for  stenographer's  min- 
utes of  t^iraony  taken  upon  a  former  trial 
for  use  upon  a  subsequent  trial xxiv.  402 

DISCHARGE  FROM  DEBTS. 

Upon  an  application  for  such,  discharge 
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DI80HAROE  FROM  DEBTS — Continued.         paqb 
under  the  ^^  two-thirds  act^"  the  re6id€nice  of 
the  petitioner  within  the  county  must  be  pror- 
ed,  ateo  the  legality  oi  alleged  claims  and  con- 
sents of  creditors  xxiv.  312 

DISCONTINUANCE. 

Court  has  power  to  discontinue  action  with- 
out costs iv.    41 

An  infant  plaintiff,  when  may  discontinue 

an'  action  without  costs iv.    41 

'  See  Arbitration ;  Jurisdiction. 

When  action  cannot  be  discontinued  with- 
out costs XV.    39 

When  trial  fee  not  allowed  on  xv.  389 

Action  cannot  be  discontinued  by  indorse- 
ment of  second  summons,  saying  that  first  one 
was  served  by  mere  clerical  mistake xvi.  120 

Action  cannot  be  discontinued'  by  notice, 

but  order  must  be  entered  and  served  . . .  .xvi.  120 

Where  there  has  been  no  appearance  in  an 

action  discontinuance  will  be  granted  as  of 
course,  without  costs xvi.  120 

Right  of  party  to  discontinue  on  payment 

of  costs xvi.  178 

When,  of  auction  may  be  allonved  on  pay- 
ment of  one  bill  of  costs  only xvil.    23 

See  Additional  Allowance;  AppeaU 

Power  of  attorney  to  consent  to vi.  315 

Effect  of,  on  cause  of   action   where,  In 

terms,  made  on  a  settlemient vi.  315 

See  Appearance;  Pleadings — Complaint. 

DISCOVERT,  etc. 

May  be  ordered  after  issue  joined  to  pre- 
pare for  trial;  that  it  will  facilitate  trial  is  im- 
-portSLut;  when  defendant  may  have,  to  prove 

n^ative   ' i.  170,  176,  193 

After  issue  joined  to  prepare  for  trial. .  .i  181 

Instance  where  allowed  on  examination  of 

party  before  trial i.  185 
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— —  Service  of  ordler  for,  musfc  be  upon  attor- 
ney   .i.  190 

Court  no  power  to  compel,  on  an  examina- 
tion of  party  before  trial i.  193 

Note  OIK  In  equity,  176,  177.  Under  Re- 
vised Statutee  and  Court  rules,  177,  178.  Un- 
der Code  of  Procedure,  178,  179.  Under  Code 
of  Civil  Procedure;  right  to  examination,  179- 
186.  Subjects  of  discovery,  186, 187.  Penalty 
for  non-compliance,  187-190.  Formal  requi- 
sites, 190-192.    Eflfect  of  production,  192,  193. 

— —  When  may  be  had  of  books  of  co^Mirtner- 
ship  in  action  against  one  partner ii.     70 

Not  allowed  unless  it  relates  to  maintain- 
ing applicant's  case,  or  the  document  sought  to 
be  discovered  is  claimed  to  have  been  forged*. 
ii.     76 

Petition  for,  of  books  must  state  what  in- 
formation is  wanted  and  that  the  books  con- 
tain it iv.  123 

'  Instance  of  case  in  which   inspection  of 

books,  etc.,  should  be  ordered vii.    64 

Application  for,  after  issue  joined,  must 

show  that  it  is  sought  to  aid  applicant  to  prove 
his  cause  of  action  or  defense xi.  413 

May  be  had  at  instance  of  adversary  after 

issue  joinM,  and  on  grounds  other  than  those 
si)ecified  in  rule  14  of  the  Supreme  Court. 
xi.  413 

Motion  papers  failing  to  show  or  allege 

that  books,  discovery  of  which  is  sought,  wiH 
furnish  evidence  which  will  aid  the  applicant 
to  establish  his  cause  of  action,  and  which  show 
no  excuse  for  the  omission  of  definite  allega- 
tions are  insufficient .^ xi.  413 

Cannot  be  ordered'  for  purpose  of  enaibling 


plaintiff  to  serve  bill  of  particulars xii.    27 

—  Assignee  of  claim  occupies  no  better  posi- 
tion on  application  for,  than  the  assignor  would 
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if  he  were  plaintiflf xiii.  127 

Cannot  be  ordered,  where  facts  are  within 

the  knowledge  of  the  plaintiff  or  his  assignor; 

a'bsence  of  knowledge  mTist  be  shown xiii.  127 

Of  books,  will  not  be  ordered  where  posses- 


sion of  books  positively  denied xiii.     16 

—  Instance  of  ease  in  which  inspection  of 
books,  etc.,  was  denied xiii.  127 

—  Order  for  inspection  of  books  and  papers 
should  not  be  mad'e  where  inspection  not  de- 
manded and  refused  before  making  motion. 
xir.  314 

— '  Instance  of  case  in  which  order  requiring 
inspection  of  books  was  reversed  without  costs 
uxK>n  consent  of  party  to  inspection  of  a  por- 
tion of  the  books  sought  to  be  examined,  .xiv.  314 

—  Cannot  be  procured  under  ord>er  for  exami- 
nation of  party  before  trial,  but  only  by  sep- 
arate proceeding   xvi.     75 

—  When  inspe<:tion  of  contract  sued  upon  may 

be  granted  before  pleading xvi.  359 

—  When  defendant  cannot  diefeat  motion  for 
inspection  of  pai>er  by  alleging  that  he  has 
neither  i)0S8esBion  nor  custody  of  it xvi.  359 

—  WhcB  may  be  ordered  to  enable  party  to 
frame  bill  of  particulars xvii.  282 

—  Books  and  pai)ers  to  be  inspected  should  be 
specified    xvii.  282 

—  When  inspection  of  books  ordered  upon  ex- 
amination before  trial xviii.  304 

—  Practice  in  such  cases xviii.  304 

—  Petition  for,  should  be  by  party  unless  his 
failure  to  make  it  is  sufficiently  excused,  and  it 
is  not  so  excused  merely  by  the  fact  that  ht» 
does  not  reside  in  the  county  where  his  at- 
torney resides  xxii.    37 

—  On  application  by  defendant  for  inspection 

of  a  document  he  must  show  merits xxii.    37 
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See  Evidence;  Examination  of  Party  before 

Trial;  Inspection. 
When  examination  of  employes  of  corpo- 
ration will  be  allowed xxvii.    25 

DISCOVERY  OF  ASSETS. 

Is  a  si>ecial  proceeding  in  Snrrogate's 
Court;  jurisdiction  when  acquired  is  retained' 
until  proceeding  has  been*  disposed  of  by  decree 
or  discontinuance;  when  proceeding  is  res  ad- 
judicata;  how  second  examination  in,  may  be 
procured i.  375 

See  Decedents,  Estates  of. 

An  answer  to  a  petition  for  the  discovery 

of  assets  setting  up  ownemhip  and  title  by  vir- 
tue of  a  bequest  to  the  petitioner  and  the  re- 
spondent jointly  is  sufficient,  and  requires  a 
dismissal  of  the  proceeding xxvi.  397 

DISCRETION. 

What  is  legal,  what  erroneous i.      9 

On  appeal  from  interlocutory  judgment,  .i.     10 

DESIGNATION. 

Of  defendant  whose  Christian  name  is  uu- 

known ;  validity  of  judgment xxv.  247 

The  purchaser  at  the  foreclosure  sale,  be- 
fore taking  the  title,  however,  has  a  right  to 
d^emand  that  the  requisite  amendment  be  n^ade, 
so  as  to  sufficiently  designate  the  defendant  in- 
tended     , xxv.  247 

DISMISSAL. 

Court  has  power  to  order,  of  complaint  for 
failure  to  obey  orders xvii.  156 

When  voluntary  although  caused  by  in- 
ability to  pay  costs xvii.  155 

When  dismissal  of  action  not  ordered  for 

failure  to  proceed  therein  where  the  failure 
results  from  the  enforcement  of  a  stay  claimed 
because  of  non-payment  of  costs xvii.  147 

When   complaint  properly  dismissed'   for 
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want  of  prosecution  in  action  for  seperation. 
xxi.  340 

See  Attachment;  Trial. 

For  non-service  of  summons  on  a  defendant, 

is  warranted  only  where  a  complete  deter- 
minaition  of  the  controversy  cannot  be  had 
without  the  presence  of  such  defendant  .  .xxiv.  248 

DISSOLUTION  OF  CORPORATION. 

Operates  to  discontinue  actions  for  pensonal 
injuries  pending  a^inst  it,  untried xxiv.  398 

DISTRICT  COURT— In  the  City  of  New  York. 
Judgment  debtor  cannot  file  transcript  of 

judgment  with  county  clerk iv.  220 

See  Justice  of  the  Peace. 

May  ord'er  interpleader  ii.  362 

What  portions  of  practice  under  Oode  of 

Procedure  mad^  applicable  to,  by  Section  48  of 
Caiapter  344  of  the  Laws  of  1857  are  still  in 
force ii.  362 

Return  of  justice  on  appeal  from^  must,  in 

every  case,  contain  the  evidence ii.  420 

Mode  of  commencing  actions  in ii.  464 

Arrest  of  defendant  in  action  in,  dependls  on 

nature  of  action  ii.  464 

See  Appeal;  Costs;  Summary  Proceedings. 

Costs  paid  to  perfect  appeal  from,  should 

be  paid  by  clerk  to  successful  party  in  District. 
Court    iii.  281 

Practice  as  to  granting,  etc.,  of  attachment 


in,  not  changed  by  Code iii.  287 

Motion  to  vacate  attachment  issued  out  of, 


may  be  reviewed  on  appeal iii.  287 

—  Attachment  granted  in,  must  be  allowed'  by 
justice  and  signed  by  clerk iii.  287 

—  See  Justices  of  the  Peace,  Courts  of. 

—  Bighit  of  party  to  be  heard  by  counsel  on 
submission  of  case,  cannot  he  denied  by  justice 
although  he  may  limit  time  of  oral  argument. 
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vi.  416 

— —  See  Execution  against  the  Person. 

Attachment  is  provisional  remedy  in  .  .vii.  135 

Effect  of  error  in  sustaining  aMachment  on 

judgment * vii.  136 

No  remedy  by  appeal  for  such  error  . . .  .vii  135 

Duty  and  power  of,  to  permit  amendment 

of  pleadings   xi.  217 

Entry  in  judgment  of,  to  the  effect  tjiat 

that  defendant  is  liable  to  arrest  and  imprison- 
ment, is  an  essential  part  of  the  judgment,  andy 
where  improperly  omitted  or  inserted,  requires 
the  reversal  or  modification  of  the  judgment 
on  appeal  xii.  423 

Oode  of  Civil  Procedure,  Section  549,  sub- 
division 4, — requiring  that  fraud  in  the  mak- 
ing of  a  contract,  when  alleged',  should  be 
proved  on  the  trial, — does  not  apply  to  a  Dis- 
trict  Oourt xii.  423 

Decision  on  motion  to  vacate  order  of  ar- 
rest, when  not  conclxisive xii.  423 

Order  of  arrest  in  District  Oourt,  is  not, 


it  seems,  a  provisional  remedy,  and  its  grant- 
ing or  vacation  does  not  affect  a  cause  of  ac- 
tion or  the  right  to  judgment xii.  423 

—  See  Justice^s  Court 

Proceedings  in,  not  restrained  by  writ  of 


prohibition  because  justice  erroneously  re- 
fuses to  sign  order  removing  case  to  Oourt  of 
Oommon  Pleas xiii.  134 

—  In  such  case  remedy  is  by  appeal  from  jus- 
tice's determination xiii.  134 

—  Instance  of  case  in  which  it  was  deemed 


doubtful  whether  proceedings  to  obtain  such 
removal  were  strictly  correct xiii.  134 

—  When  actiom  therein  abates  because  of  fail- 
ure to  decide xiii.  377 

—  See  Abatement;  Evidence;  Justice's  Court; 
Replevin. 
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Justice  of  District  Court  cannot  determine 

summary  proceedii^  after  his  term  of  office 
has  expired;  and  Tvhere  he  does  so,  his  succes- 
sor will  not  be  required  to  issue  a  warrant 
xir.    47 

Justice  of,  cannot,  after  end  of  his  term 

of  offi<!e,  finish  the  trial  of  a  case  commenced 
before  him  before  its  expiration xiy.    47 

When  equitable  action  to  enjoin  issuing  of 

execution  on  judgment  of  and  to  cancel  the 
judgment,  maintainable  on  ground  that  Omrt 
had  lost  jurisdiction  xvi.  449,  note. 

If  justice  of  makes  false  return,  party  in- 
jured has  adequate  remedy  in  action  there- 
for    xvi.  449,  note. 

Remedy  of  defendant  where  judgment  en- 
tered against  him  without  his  knowledge  wpcm 
a  false  return  of  service  is  by  appeal,  if  he 
learns  of  it  in  time,  otherwise  by  equitable  ac- 
tion for  cancellation  and  injunction ;  but  in  no 
case  by  motion  in  Court  of  Common  Pleas  to 
set  aside  the  judgment xvi.  448 

The  remedy  under  the  old  practice,  stated. 

xvi.  448 

See  Justice^s  Court. 

When  judgment  in  action  or  final  order  in 

summary  proceedings  void,  because  of  delay  in 
rendering  decision   xvii.  325 

When  judgment  of,  may  be  attacked  col- 
laterally     xvil.  326 

When  neglect  of  clerk  to  enter  judgment  or 

record  final  order  in  summary  proceedings 
d'oes  not  invalidate  it  xvii.  325 

See  Execution  against  Property;  Justice's 

Court;  Mechanic's  Lien. 

When  objection  that  action  was  brought  in 

wrong  district  may  be  taken xviii.    98 

Note  on  9uch  objection  xviii.  101 

See  Security  for  Costs. 
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When  case  removed  to  Oonrt  of  Common 

Pleaa  remanded  because  of  defect  in  undertak- 
ing, for  purpose  of  haying  it  amended  .  .xix.  346 

See  Appeal;  Justice's  Court;  Pleading. 

AfQdavits  cannot  be  used  uncter  Code  Civil 


Procedure,  Section  3057,  in  support  of  appeal 
from xxii.  157 

—  When  justice  may  adjourn  caeei,  after  its 
trial  commenced,  to  another  da^y xxii.  157 

— '  When  new  trial  directed  on  appeal  from, 
although  no  error  of  law  shown xxii.  157 

—  Instance  of  a  case  in  which  District  Court 
would  have  had  jurisdiction  of  action  in  which 
the  accounts  of  both  parties  exceeded'  the  sum 

of  |400,  but  the  same  were  not  proved  •  .xxii.  190 

—  See  Court  of  Common  Pleas;  Consolidation 
of  Actions;  Interplead^er;  Judgment. 

Right  of  justice  to  demand  evidence  of  a^ 


tomey^s  authority xxiii.    71 

Attorneys  at  law  are  recognized  as  offi^cers 


of    xxiii.    71 

—  Action  removed  from  to  court  of  common 
pleas  continues  in  effect  an  action  in  the  Dis- 
trict Court,  subjects  to  all  the  incidents  of  such 

an  action    xxiii.  3^ 

—  Allowance  of  amendment  of  pleading  in, 
may  be  conditioned  on  payment  of  costs,  .xxiii.  863 

—  Amendment  of  pleadings  in  action  removed 
from,  to  court  of  common  pleas xxiii.    90 

—  Jurisdiction  of xxiii.    90 

—  What  counter-claims  may  be  set  up  in  ac- 
tion in xxiii.    90 

—  Supplemental  pleadings  not  authorized  in 
action  in,  but  same  object,  may  be  attained  by 
amendment  of  original  pleading xxiii.  363 

— '  Justice  of,  cannot  set  aside  verdict  of  jury. 
xxiii.    21 

—  Execution  may  issue  on  judgment  of, 
docketed  in  county  clerk's  office,  altiiough  ac- 
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tion  l^ereoii  Ib  barred  by  the  statute  of  limi- 
tations  xxiii.  297 

l^Tien  judgment  of,  not  reversed  on  appeal. 

xxiii.    21 

Power  to  open  default.    See  Default  .  .xxv.  257 

— -  Where  an  appeal  "was  taken  from  the  judg- 
ment of  a  Justice  of  District  Court  of  the  City 
of  New  York  and  the  Justice  filed  his  return 
on  appeal  within  ten  days  after  service  of  the 
notice  of  appeal  upon  him,  Held,  that  the  filing 
was  proper,  inasmuch  afi  the  time  fixed  by  the 
Code  dx)es  not  forbid  such  filing,  was  simply 
made  for  convenience  and  is  therefore  only 
directory    xxvi.    60 

Where  an  action  is  brought  in  a  District 

Court  of  the  City  of  New  York  it  is  not  neces- 
sary to  allege  in  the  complaint  nor  to  prove  on 
the  trial  that  any  or  all  of  the  parties  there- 
to reside  in  the  district  in  which  the  same  Is 
brought    xxvll.    63 

A  demurrer  to  such  connplaint  is  unten- 
able   xxvi.    68 

Practice  in ;  Foreign  corporations  must  be 


proceeded  against  hy  short  summons  . .  .xxvi.  2&8 
Restitution  of  money  received  under  an 

erroneous  judgment  in xxvi.  307 

Power  to  modify  a  judgment  in  action  of 

replevin    xxvii.  139 

Appeal  from,  on  reverttftl  appellant  entitled 

to  recover  costs  paid  to  perfect  appeal  .  .xxvii.    86 

DIVORCE. 

When  action  for,  cannot  be  maintained,  .ii.  416 
—  Right  of  Court  to  grant  Kmited,  depends 

entirely  on  the  statute v.  306 

What  cruel  and  inhnman  treatment  will 

authorize  limited v.  306 

False  charge  of  adultery,  when  will  war- 
rant  V.  306 
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Referees'  and  stenographers'  fees  in,  when 

need  not  be  demand<ed   v.    58 

When  such  fees  not  co&ts  "within  the  mean- 
ing of  the  provisions  of  the  Code  forbidding 
arrest  for  non-payment  of  costs v.    58 

See  Alimony;  Contempt;  Ooets. 

Power  of  Court  to  allow  amendment  of  sum- 
mons in  action  for ix.  432 

When  summons  in  acticm  for,  not  void,  be- 
cause it  omits  notice  of  the  nature  thereof,  .ix.  432 

When  void  because  process  not  personally 

served   ix.  328 

Void  judgment  of,  not  rendered  binding  by 

acquiescense  therein ix.  328 

Power  of  Court  to  grant  counsel  fees  in 

action  for ix.  440 

When  granted  in  such  action  after  adverse 

report .ix.  440 

See  Contempt;  Huf^band  and  Wife;  Sepa- 
ration. 

When  order  of  reference  in  action  for^  may 

be  amended  mine  pro  tunc xi.    94 

The  practice,  where  issues  in  a  divorce  case 

are  referred  to  take  testimony  and  report, 
stated xi.    94 

See  Contempt;  Imprisonment. 

When  wife  may  be  required  to  attend  trial 

for  the  purpose  of  identification xii.  198 

Such  attendance  is  not  testifying,  within 

the  meaning  of  Code  Civil  Procedure,  Section 
831   xii.  198 

When  alimony  discontinued'  for  disobedi- 
ence of  order  requiring  attendance  of  wite  for 
identification    xii.  198 

In  action  for,  husband  or  wife  may  nofw 

give  testimony  of  facts  showing  that  allegation 
of  adultery  is  untrue xii.  181 

See  Contempt;  Costs. 

When  refusal  of  husband  to  live  with  wife 


VOL.  XXXVI.    DIGEST.  287 

DIVOBiGE — Continued,  page 

except  upon  coDdition  that  she  crhall  not  sec 
her  mother  constitutes  abandonment  . . .  .xvll.  297 

Counsel  fee  cannot  be  granted  'by  final  judg- 
ment in  action  for  a  separation xvii.  297 

When^  of  another  State,  binding  on  Courts 


of  this  State xvii.  297 

—  When  alimony  excessive xvii.  297 

—  See  Alimony;  Bill  of  Particulars. 

—  The  several  grounds  prescribed  in  section 
1762  of  the  Code  of  Civil  Procedure  for  a  sepa- 
ration are  independent  of  each  other  . . .  .xix.  282 

—  Instance  of  a  case  in  which  the  evidence  in 
action  for  a  limited  divorce  justified  one  on 

the  ground  that  the  plaintiff  was  subjected  to 
cruel  and  inhuman  treatment,  or  that  the  de- 
fendant was  guilty  of  such  conduct  towards 
plaintiff  as  rendered  it  un-safe  and  improper 
for  her  to  live  with  him xix.  282 

—  Whether,  where  the  sole  ground  for  a  sep- 
aration is  cruel  and  inhuman  treatment,  it  is 
necessary  to  prove  physical  violence,  quaere. 
xix.  282 

—  Instance  of  evidence  of  statements  made 
by  a  husband  to  his  wife  to  which  it  was  held 
that  she  could  properly  testify xix.  282 

—  What  testimony  of  wife  competent  in 
action  for  xix.  267 

—  Testimony  of  paramour  to  infidelity  of 
wife  when  and  how  to  be  corroborated. .  .xix.  267 

—  To  support  action  for,  plaintiff  must  es- 
tablish defendant's  guilt  by  preponderance  of 
evidence xix.  267 

—  Action  for  separation,  is  for xix.  424 

—  Endorsement  on  summons  in  action  for. 
xix.  424 

—  See  Attorney's  Lien;  Contempt;  Evidence. 

—  When  costs  and  oomisel  fee  awarded  in 
action  for,  cannot  be  connected  by  proceed 
ings  to  punish  for  contempt xx     33 
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See  Alimony;  Contempt;  Evidence;  Habeas 

Corpus;  Imprisonment;  Pleading,  Complaint; 
Separation. 

Decision  of  referee  is  not  to  be  reviewed 

by  Court  at  special  term,  but  merely  will  be 
examined  to  prevent  a  judgment  where  it 
would  be  plainly  erroneous xxiii.  386 

In  such  case  error  of  law  should  be  re- 
viewed, not  by  the  special  temi,  but  by  the 
general  term  xxiii.  386 

What  constitutes  connivance  or  condona- 
tion   xxvi.  161 

> Where  a  husband  merely  suspects  his  wife 

of  infidelity,  and  for  the  purpose  of  obtaining 
a  divorce,  willfully  sets  a  trap  for  his  wife,  to 
commit  an  act  which  it  was  in  his  power  to 
prevent,  thus  actually  promoting  and  facilitat- 
ing the  adultery,  he  will  be  held  guilty  of 
connivance   xxvi,  IGl 

Foreign  judgment  void  as  against  non-res- 
ident defendant  Evidence  of  persons  of 
doubtful  character  in xxxi.  38o 

Or  separation.   H  a  final  decree  of  divorce  • 

con  taints  no  provisions  for  support  of  children, 
the  Court  has  no  power  to  amend  unless  au- 
thority is  reserved xxxiv.  113 

Recommendation  of  practice  to  be  adopted. 

xxxiv.  IIS 

DONEE. 

May  recover  bank    deposit  without    ap- 
pointment of  administrator,  when xxvii.  263 

DOMICILE. 

When  husband's  and  wife's  different,  .ix.  328 

Distinctions  between,  and  residence xi.    36 

See  Residence. 

What  is  domicile ." xxiv.  312 


VOL.  XXXVI.    DIGEST.  289 

DOWER.  PAGE 

Action  for,  is  one  to  recover  an  interest  in 
real  property,  and  triable  by  jury i.  338 

Eight  of  widow  to,  when  not  affected  by 

her  adultery ix.  328 

Partition  of  lands  held  in    oommon  not 

prevented  by  wife's  inchoate  right  of  dower. 
; ix.  182 

One  of  several  distinct  parcels  of  land  in 

which  widow  is  entitled  to  dower,  constitut- 
ing one-third  of  the  real  property  of  which 
dower  is  to  be  admeasured,  may  be  set  off  to 
her  in  satisfaction  of  -claim  for  dower  in  the 
several  pieces  of  property xi.  359 

The  rule  at  common  law,  stated xi.  359 

Instance  of  case  in  which  this  -was  held  to 

have  been  properly  done xi.  359 

Right  of,  although  not  constituting  an  es- 
tate, is  property  recognized  by  the  Court  as 
possessing  some  pecuniary  value xviii.    11 

Ck)urt  cannot  authorize  committee  of  luna- 
tic to  release  her  inchoate  right  of  dower  in 
her  husband's  property xxii.  118 

See  Partition;  Real  Property. 

Right  of,  how  affected  by  surrogate's  de- 

c/ee   XXX.    68 

DRAFT. 

Collection  of  by  purchaser  in  good  faith 
does  not  vitiate  fraudulent  inducement  to  is- 
sue  XXX.  298 

See  Bills,  Notes,  etc. 

DUE  PROCESS  OF  LAW. 

What  constitutes 319 

EJECTHENT. 

Practice  in  actions  of i.  222 

When  defendant  must  apply  to  Court  be- 
fore entering  judgment  of  restitution ii.  134 

Mortgagee    by    purchasing     mortgaged 
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premises  at  foreclosure  sale  becomes  assignee 
of  mortgagor  or  person  to  whom  he  conveyed, 
and  entitled  to  apply  for  new  trial  of  action 

of  ejectment ii.  447 

See  Adverse  Possession. 

"  Power  of  Court  to  issue  writ  of  possession 

on  reversal  of  judgment,  under  which  party 

has  taken  possession v.  418 

Complaint  in v.  368 

Joinder  of  parties  and  causes  of  action,  v.  368 

Damages  on  recovery  of  real  property  in. 

vi.    39 

What  improvements  may  be  set  off vi.    39 

What  amounts  to  ouster vi.    39 

The  common  law  and  statutory  rules  as  to 


recovery  of  mesne    profits  in    action    of,  or 
after  recovery  therein,  etated viii.  363 

—  When  action  of,  need  not  be  brought  in 
name  of  owner's  grantor ix.  426 

—  When  equitable  title,  no  defense ix.  426 

Redemption  of    leasehold  by    mortgagee 


thereof  when  mortgagor  has  been  ejected  for 

non-payment  of  ground  rent ix.  360 

—  See  Abatement  and  Revival. 

What  proof  of  defendant's  possession  suf- 


ficient   xi.  239 

—  Demand,  when  not  necessary xi.  239 

—  Damages  recoverable    where    plaintiff's 
title  extends  to  center  of  the  street xi.  239 

When  railroad  company  ejected,  not  li- 


able for  acts  of  another  company  previously  in 

possession  xi.  239 

Plaintiff  in,  must  depend  for  success  on 


strength  of  his  own  title,  not  on  the  weak- 
ness of  that  of  his  adversary xi.  392 

Must  have  and  prove  right  to  immediate 


possession,  and  that  he  was  seized  or  pos- 
sessed of  the  premises  in  question xi.  392 
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Wten  party's  poseessioii  will  be  presumed. 

xi.  392 

When  proof  of  paper  title  aad  of  actual 

possession  in  plaintiff's  grantor  shows  suf- 
ficient legal  fieizin  and  possession xi.  392 

Upon  application  for  new  trial  after  final 

judgment  upon  trial  of  an  i^ue  of  fact,  party 
seeking  new  trial  must  pay  all  costs  and  dam- 
ages other  than  for  rents  and  profits,  or  for 
use  and  occupation,  awarded  his  adversary.xi.  367 

Is  not  required  to  pay  mesne  profits xi.  367 

Note  on  New  Trial  in  Action  of  Ejectment. 

\ xi.  368 

Action  of  may  be  maintained  by  a  luna- 
tic in  his  own  name xiii.  370 

Ordinarily,  the  Court  will  not  examine  in- 
to the  evidence  for  the  purpose  of  determin- 
ing whether  the  verdict  is  agabist  its  weight, 
as  that  relief  is  usually  only  granted  on  pay- 
ment of  costs xiii.  370 

Question  of  plaintiff's  title  va  properly  put 

in  issue  by  simple  denial.  It  is  not  necessary 
to  allege  title  in  defendant  or  the  evidence 
thereof xiii.  178 

New  trial  cannot  be  had  in  action  of,  after 

rendition  of  judgment  absolute  by  Court  of 
Appeals  upon  stipulation xviii.  161 

When  amendment  of  summons  and  com- 
plaint in  action  of,  not  allowed  after  trial  and 
order  for  new  trial xix.    46 

When  plaintiff  may  recover  part  of  prop- 
erty described  in  complaint xx.  113 

In  such  case  Court  or  jury  may  describe 

part  recovered xx.  113 

When  defendant  cannot    have  value    of 

iinprovemente  set-off  against  damages 
awarded  plaintiff xx.  113 

Describing  plaintiffs  in  action  for,  as  ex- 
ecutors, is  mere  descriptio  personae xx.  113 
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When  plaintiff y  in  taction  of,  need  not  show 

possession  in  self  or  ancestor xk.  291 

When  objection  that  tenant  is  not  a  party 

defendant  cannot  be  taken .xx.  291 

When  possession  of  defendant  snfficiently 

shown   XX.  291 

When  damages  for  withholding  possession 

not  recoverable  becanee  not  pleaded xx.  291 

When  allowance  must  be    paid  to  secure 

new  trial  in  action  of xx.  183 

Action  of,  against  one  claiming  title  not 

defeated  by  non- joinder  of  tenants  in  posses- 
sion  xxi.  383 

What  may  be  determined  in  such  a  case. 

xxi.  383 

What  act«  of  plaintiff  will  justify  bring- 
ing action xxi.  383 

What  damages  recoverable  where  dama- 
ges are  not  alleged,  but  simply  demanded  in 
complaint    xxi.  383 

Severance  and  continuance  of  action  where 

one  of  two  plaintiffs  dies  pendente  lite  .  .xxli.  196 

See  Action  to  Recover    Real    Property; 

County  Court;  Sheriff. 

In  an  action  of  ejectment  the  absolute  right 

to  a  new  trial,  upon  payment  of  costs  and  cer- 
tain damages,  expires  when  one  new  trial  has 
been  granted xxvii.  345 

It  is  not  necessary  for  owner  to  demand 

rent  in  arrears  in  order  to  maintain  action  to 
re-enter xxvii,  230 

No  satisfactory  conclusion  can  be  reached 

as  to  whether  a  second  new  trial  should  be 
granted  by  any  other  person  than  the  trial 
judge,  unless  the  evidence  taken  upon  the 
trial  is  presented  with  the  motion  papers. 
xxvii.  345 

The  second  new  trial,  which  may  be  per- 
mitted after  a  second  final  judgment,  is  not 
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given  AS  a  matter  of  right,  bnt  only  when  the 
Oonrt  shall  be  satisfied  that  jibstioe  will  be 
promoted  by  it,  and  the  rights  of  tiie  parties 
more  satisfactorily  ascertained  and  estab- 
lished. These  conditions  cannot  be  inferred 
solely  from  the  fact  that  one  party  has  snc- 
ceeded  on  one  trial  and  another  party  snc- 
oeeds  on  another xxvii.  345 

There  is  no  provision  for  another  trial  as 

matter  of  right  after  the  entry  of  a  second  final 

judgment xxvii.  345 

Under  Code  Civil  Procedure,  Section  452, 


providing  that  a  person  not  a  party,  but  who 
lias  an  interest  in  the  subject-matter  of  the 
action,  or  in  real  property,  the  title  to  which 
may.  in  any  manner  be  affected  by  the  judg- 
ment, may  come  in  and  be  made  party,  a  mort- 
gagee of  defendant  in  ejectment,  holding  a 
judgment  of  foreclosure  of  the  land,  has  a 
right  to  come  in  and  defend  the  title  without 

being  made  a  party  to  the  action xxvii.  405 

May  be  maintained  by  tenant  in  common. 


without  joining  co-tenant,  to  recover  his 
share.  What  need  not  be  alleged  in  the  com- 
plaint. Applications  of  the  rule  as  to  strength 
of  title.    Plaintiff  not  bound  to  anticipate  his 

proof.    Bight  of  way  in xxxii.  49 

Mortgagee  in  possession .xxxii.  251 

Encroachment  of  wall  upon  land  of  ad- 
joining owner.  Two  actions  cannot  be  main- 
tained . » xxxii.  265 

ELECTION. 

Court  cannot  be  open  on  day  of  general, 

and  mandamus  cannot  issue xxiii.      1 

Voter  denied  right  to  vote  at,  has  no  rem- 
edy until  after  his  right  is  lost xxiii.      1 

ELECTION,  mSPEOTOBS  OF. 

See  Inspectors  of  Election. 
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If  party  has  two  remedies  for  same  debt, 

he  may  pursue  either  within  time  limited  by 

statute  for  oommencemeut  of  action  upon  it. 

xix.  177 

See  Attorney  ^s  Lien. 

Compelling  in  case  of  inconsistent  defenses 

in  error xxix.    42 

EMINENT  DOMAIN. 

State  cannot  grant  right  of,  to  any  cor- 
poration or  person  for  other  than  a  public 
use iii.    12 

ENTRY  OF  ORDER. 

See  Appeal. 

EQUITABLE  ACTION. 

Cannot  be  maintained  if  there  is  a  clear 
legal  remedy ix.  336 

See  Mandamus;  Parties;  Trial. 

The  Court  may  disregard  findings  of  jury 

in    xiii.  215 

Mode  of  trial  of  action  of xiii.  215 

See  Action;  Interpleader. 

Waiver  of  right  of  trial  by  Court.,  .xxviii.  298 

In  an  equity  action  a  party  doee  not  waive 

his  right  to  a  trial  by  the  Court  without  a 
jury  by  anything  short  of  an  express  oon- 
<sent  on  his  part xxviii.  298 

EQUITY. 

When  has  jurisdiction  of  action  to  set  aside 
judgment vi.  191 

Party  liable  for  costs  of  action  brought 

for  his  benefit,  may  move  to  set  aside  void 
judgment  therein  vi.  191 

Determination  of  title  of  rival  claimants 

of  oflSce  of  trustee  of  religious  corporation 
cannot  be  made  in  equitable  action  brought 
by  one  claimant  or  set  of  claimants vi.  406 
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Besort  may  be  had  to,  to  enforce  contract 

with  benefit  society  for  making  of  assess- 
ment to  pay  benefit xii.  279 

See  Attachment;  Trial. 

Conrts  of  equity  may  give  a  judgment 

for  money  only,  where  that  is  all  the  relief 
needed  xiv.  146 

Instance  of  action  held  to  be  equitable  in 

its  nature  xiv.  146 

See  Costs. 

The  distinction  between  legal  and  equit- 
able actions  abolished xv.  151,  250 

The  jurisdiction  of  Oourts  of,  over  ques- 
tions in  regard  to  wills,  stated xvi.  198 

Besort  may  be  had  to,  for  relief  against 

judgment  of  District  CJourt  taken  by  default 
without  service  on  defendant  where  defend- 
ant did  not  learn  thereof  until  time  to  appeal 
had  expired  xvi.  448 

When  equitable  action  to  enjoin  issuing 

of  execution  on  justice's  judgment  and  to 
cancel  the  judgment  maintainable  .  .xvi.  449,  tuote. 

If  an  adequate  remedy  at  law  exists,  a  re- 
sort to  the  equity  side  of  the  Court  is  not  to 
be  tolerated  xvi.  449,  note. 

In  equitable  actions  the  Court  has  dis- 

<;retionary  power  to  direct  a  trial  by  jury,  and 
also  to  adopt  or  disregard  the  verdict  of  the 
jury,  or  to  direct  a  new  trial xvii.    76 

See  Abatement  and  Bevival;  Attorney's 

Lien. 

When  equitable  action  to  set  aside  judg- 
ment not  maintainable xviii.    50 

Verdict  of  jury  cannot  be  disregarded  by 

Court  of,  where  jury  trial  is  matter  of  right. 
xxi.  301 

Where  Court  of  Equity  has  gained  juris- 
diction of  cause  it  may  retain  it  for  the  pur- 
pose of  giving  full  relief xxi.  420 
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Distinction  between  equitable    and  legal 

oanses  of  acftion  still  exists,  and  no  recovery 
can  be  bad  at  law  where  the  whole  scope  and 
purpose  of  the  action  is  limited  to  equitable 
relief xxii  380 

Distinction    betwe^a    conunon    and    law. 

xxiii.  443 

See  Summary  Proceedings^ 

ERROR. 

Exclusion  of  evidence.    See  evidence. 

Order    denying    preference     appealable. 

xxviii.      5 

Made  in  entitling  an    action  brought  by 

the  guardian  ad  litem  of  an  infant  is  merely 
formal  and  will  be  amended xxiv.  299 

ESCAPE. 

Action  for,  may  be  maintained  where  pris- 
oner held  on  mesne  procetsw ii.    61 

Sheriff  may  avail  himself  of  every  de- 
fense prisoner  would  have  had ii.    61 

See  Pleadings. 

When    discharge    of    judgment    debtor 

under  order  made  for  his  discharge  in  pro- 
ceedings to  procure  his  discharge  from  im- 
prisonment is  an  escape  because  of  the  de- 
fects in  the  proceedings xvi.  369 

See  Sheriff;  Jail  Limits. 

ESCHEAT. 

EjBfect  of  law,  on  title  of  alien  resident  to 
real  property xi.  295 

See  Aliens;  Partition. 

ESTOPPEL. 

Of  grantor i.      1 

As  to  heirs  of  mortgagor i.  126 

—  Voluntary  statements  only  are  an iii.  361 

Findings  on  issues  framed  under  Sec- 
tion 970  of  the  Code,  when  not  an iii.  307 
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' What  determinations  are  an iii.  307 

Inference  from  testimony  in  a  former  pro- 
ceeding do  not  constitute  an,  in  a  subsequent 
ease  where  the  :same  testimony  is  given. .  .iii.  307 

See  Attachment;  Joint  Debtors. 

What  does  not  amount  to  equitable vii.  433 


When  joint  debtors  treated  as  separate 

debtors,  and  estopped  from  insisting  that  they 
are  joint  debtors xi.    20 

Approval  of  sheriff's  fees  on  execution  by 

judgment  creditor  will  not  estop  judgment 
debtor  from  questioning  the  accuracy  of  the 
sheriff's  bill xiii.  167 

See  Bar. 

A  bank  is  bound  to  know  what  money  a  de- 
positor has  with  it  at  time  of  service  of  at- 
tachment upon  it,  and  if  it  fails  to  determine 
the  fact  it  is  estopped  from  alleging  igno- 
rance    xvi.  314 

When  party  claiming  title  under  proceed- 


ings taken  for  the  purpose  of  perfecting  title 
to  real  property  estopped  from  asserting  that 

he  has  title  in  another  way xx.      1 

—  Party  when  not  estopped  from  asserting 
that  copy  judgment  and  notice  of  entry 
served  upon  him  is  insuffici^it  to  limit  his 
time  to  appeal,  by  fact  that  he  has  asserted 

that  his  time  to  appeal  has  expired xxi.  210 

See  Appeal;  Execution;  Arbitration;  For- 


mer Adjudication. 

EVICTION. 

What  trespass  does  not  amount  to xx.  186 

See  Landlord  and  Tenant. 

EVIDENCE. 

A  party  examined  on  former  trial  who  is 
rendered  incompetent  by  death  of  adversary, 
may  have  his  testimony  read  at  subsequent 
trial;  testimony  of  deced«it  need  not  first  be 
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offered;  such  testimony  may  be  read  by  sten- 
ographer from  his  minutes. i.  247 

In  action  for  divorce,  the  averments  re- 
quired by  Rule  73 — ^that  the  adultery  charged 
was  committed  without  the  consent,  etc.,  of 
the  plaintiff — are,  where  the  complaint  is 
verified,  prima  facie  evidence  of  such  facts,  and 
the  burden  of  proof  is  shifted  upon  the  de- 
fendant, who  is  bound  to  controvert  and  dis- 
prove such  allegations  as  a  matter  of  affirma- 
tive defense i.  419 

Communications  of  clients  to  attorney  are 

not  privileged  in  actions  between  those  cli- 
ents    ii.  366 

When    motion   to    strike   out  testimony    ■ 

should  be  denied ii.  366 

Secondary,  of  agreement  which   renders 

witness  inoompetent,  not  admissible ii.  366 

A  memorandum  of  a  clerk  made  in  the  dis- 
charge of  his  duty  is  competent  evidence. .  .ii.  172 

Party  testifying  in  his  own  behalf  against 

personal  representative  of  deceased  person 
not  confined  to  such  evidence  of  personal  tran- 
sactions between  himself  and  deceased  as  was 
admissible  at  common  law ii.      1 

In  such  case  party  may  testify  to  extrane- 
ous facts  or  circumstances  which  tend  to  show 
that  a  witness  who  has  testified  to  transac- 
tions or  communications  between  him  and  de- 
ceased has  testified  falsely ii.      1 

Where  evidence  to  show  that  a  part  of 

services  sued  for  were  not  performed  was  im- 
properly excluded  the  error  cannot  be  cured 
by  stipulating  to  reduce  the  amount  allowed 
for  such  service,  unless  the  evidence  ex- 
cluded related  solely  to  item  reduced ii.      1 

See  Examination  before  Trial. 

In  action  against  a  surviving  partner,  a 

general    question     concerning    transactions 
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with  the  firm,  which  will  permit  plaintiff  to 
testify  to  transactions,  with  the  deceased 
partner,  should  not  be  allowed  when  special 
objection  is  made iii.  328 

Where  both  parties  to  an  action  were  ex- 
amined before  trial  and  one  died,  and  his  ex- 
ecutor was  substituted  for  him,  the  other's  de- 
position may  be  read  on  the  trial,  although  it 
relates  to  personal  transactions  with  the  de- 
ceased    iii.  337 

Stipulation  as  to  the  reading  of  such  depo- 
sition should  be  enforced iii.  337 

Formal  proof  in  action  against  adminis- 
tratrix that  she  had  advertised  for  claims 
against  her  testa/tor's  estate  clearly  admis- 
sible   iii.  171 

Proof  of  incorporation  of  defendant  not 

necessary  unless  answer  contains  affirmative 
allegation  that  it  is  not  incorporated iii.  263 

See  Account;  CSorporation;  Estoppel;  Ex- 
ceptions; Findings;  Witness. 

When  the  law  compels  a  party  to  call  a 

witness,  he  may  impeach  him iv.  442 

See  Bond;  Examination  of  Party  before 

Trial;  Will. 

When  proof  of  allegation,  in  action   for 

money  had  and  received,  that  it  was  received 
in  fiduciary  capacity,  not  necessary v.      1 

Fact  that  evidence  on   cross-examination 

was  not  responsive  to  testimony  on  direct  ex- 
amination, how  taken  advantage  of v.  172 

Ground  of  objection  to  be  stated v.  172 

Books  when  not  received  in  evidence  as 

part  of  res  gestae v.  172 

Instance  of  testimony  which  was  to  con- 
tradict, and  not  to  impeach v.  172 

See  Affidavit;  Arrest;  Pleadings,  Com- 
plaint; Will. 

When  testimony  of  personal  transactions. 
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etc.,  not  excluded  in  action  against  admin- 
istrator on  the  ground  of  interest  of  witness. 
vi.    71 

What  evidence  of  interest  necessary, . . . vi.    71 

In  Surrogate's  Court  such  testimony  must 

be  objected  to  by  executor,  administrator  or 
survivor  of  decedent vi.    62 

Objection  by  creditor  not  sufficient vi.    62 

Testimony  as  to  transaction  between  •  a 

party  ^id  a  deceased  person  through  whom 
both  parties  claim,  when  should  be  excluded. 
vi.  235 

When  letter  may  not  be  received  in,  on  be- 
half of  party  who  wrote  it vi.  425 

Burden  of  proof  of  consideration  in  action 

on  undertaking  on  appeal  defective  in  form. 
vi.  226 

Proof  of  value  of  professional  services  in 

action  by  an  attorney  therefor  where  a  sum  in 
gross  is  claimed vi.  294 

Admission  on  which  new  trial  granted  is 

evidence  against  party  making  it,  on  such  new 
trial   vi.  173 

Proof  of  partial  satisfaction  of  cause  of 

action  sounding  in  tort  by  one  of  two  joint 
tort  feasors  admissible  in  mitigation  of  dam- 
ages   vi.  135 

— -  When  acoount-book  of  a  party's  testator 
is   vii.  282 

Testimony  as  to  a  communication  with  the 

decedent  vii.  252,  282 

What  amount  to vii.  252,  282 

Objection  to  such  evidence  as  incompe- 
tent under  Section  829  of  the  Code  of  Civil 
Procedure  is  sufficiently  broad  and  specific. 
vii.  252 

When  statute  of  frauds  does  not  deter- 
mine admissibility  of  evidence vii.  195 

When  former  counsel  of  party  cannot  be 
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compelled  to  produce  papers  received  from 
Ms  client  viL  374 

Privilege  of  party  to  refuse  to  testify. . vii.  374 

See  Elimination  of  Party  before  Trial. 

Party  to    action    cannot    testify  against 

administrator,  to  services  rendered  by  him 
under    general    employment    by    decedent, 

after  proof  of  such  employment viii.  115 

In  such    case,  party  cannot    testify  that 


claim  has  not  been  paid viii.  115 

—  Instance  of  testimony  of  party  to  action 
against  administrator,  which  was  not  as  to 
personal  communications  or  transactions 
with  the  deceased,  and  therefore  improperly 
•excluded,  as  being  oonceming  such  a  transac- 
tion   viii.  127 

—  Intent  of  Section  829  of  the  Code viii.  127 

—  In  an  action  against  an  administrator,  a 
complaint  in  another  action  shown  to  contain 
statements  made  by  the  decedent  solely,  is 
competent  evidence  as  a  declaration  of  such 
decedent   viii.  127 

—  When  witness  may  use  bill  of  particulars 

to  refresh  his  memory viii.  166 

—  Objection  to  admission  of  evidence  on  the 
ground  that  the  subject  has  been  exhausted,  is 
in  the  discretion  of  the  referee  before  whom 
case  is  being  tried viii.  167 

—  The  duties  of    consignees  cannot  be    es- 
tablished by  witnesses  who  are  dealers  in  the   . 
articles  consigned,  nor  can  the  opinion  of  an 
expert  as  to  their  duties  be  given  in  evidence. 
ix.  351 

—  Testimony  as  to  conversation  with  dece- 
dent in  action  against  executor ix.  204 

—  Party  in  interest  cannot  testify  that  con- 
versation did  or  did  not  take  place  between 
him  and  deceased ix.  204 

—  When  party  to  action  against  a  corpora- 
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tion  may  testify  to  a    personal    transaction 
with  a  deceased  officer  or  agent  of  the  corpora- 
tion  ix.  291 

What  may  be  controversed  nnder  general 

denial ix.    84 

Proof  of  title  in  action  of  replevin ix.    84 

See  Commission;  Replevin. 

Letters  of  one  member  of  a  firm  written 

before  the  commencement  of  the  alleged  co- 
partnership to  a  creditor  of  the  firm,  when 
properly  received  in  evidence x.  107 

Letters  written  by  and  conversations  and 

declarations  of  one  member  of  a  firm  to  third 
persons  in  ordinary  course  of  business,  when 
properly  received  in  evidence x.  107 

Entries  in  the  books  of  a  firm  are  compe- 
tent evidence  as  to  whether  a  person  claim- 
ing to  be  a  member  thereof  was  a  partner,  .x.  107 

Non-existence  of  entries  in  books  indicat- 
ing that  such  party  was  a  partner  cannot  be 
proved  by  the  opinions  of  book-keepers x.  107 

Evidence  which    is  a  mere    repetition  of 

testimony  already  given  by  the  same  witness 
properly  excluded. x.  107 

Expert  witness  cannot  testify  as  to  wheth- 
er statements  of  accounts  which  have  been 
put  in  evidence  as  exhibits  contain  particu- 
lar discounts x.  107 

Where,  in  an  action  to  dissolve  an  al- 
leged co-partnership,  the  co-partnership  is  de- 
nied, the  burden  of  proving  that  fact  is  on  the 
plaintiff xi.  107 

Instance  of  an  action  to  recover  balance 

of  subscription  to  stock  of  corporation,  held 
incompetent  and  immaterial xi.    42 

When  testimony  of  party  taken  on  for- 
mer trial  may  be  used  because  he  has  since 
become  incompetent xi.    20 

When  testimony  taken  on  trial  of  action 
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may  be  used  on  the  trial  of  a  subsequent 
action,  although  the  parties  are  not  precisely 
the  same  xi.    20 

When  referee  may  discredit  witness. .  .xi.  141 

Proof  of  plaintiff's  title  not  necessary  in 

action  by  landlord  for  breach  of  covenant 
contained  in  lease xi.  325 

In  a  proceeding  for  the  probate  of  a  will 

which  a  widow  and  her  daughter  were  both 
interested  in  sustaining,  the  daughter  cannot 
object  to  testimony  of  the  mother  as  to  con- 
versations with  the  deceased;  they  are  not 

adverse  parties xi.  164 

In  such  a  case,  one  demanding  the  produc- 


tion of  a  witness  waives  all  objections  to  his 

incompetency  xi.  164 

Testimony  to  show  that  widow  of  dece- 


dent was  not  virtuous  before  her  marriage 
with  him  is  immaterial  in  proceeding  for  pro- 
bate of  will xi.  164 

A  certified   transcript    from  a  register's 


offio^  of  a  power  of  attorney,  when  properly 

received  in  evidence xi.  423 

In  an  action  against  an  administrator  for 


services    rendered  his    decedent,    defendant 
cannot  testify  to  employment  or  request  by 

such  decedent xi.  423 

Where  employment  or  request  proved  by 


other  evidence,  defendant  may  describe 
simply  the  things  he  did;  provided  such  acts 
could  have  been  done  in  the  absence  of  the  de- 
cedent, and  without  his  personal  participa- 
tion   xi.  423 

Instance  of  testimony  h'eld  not  incompe- 


tent  xi.  423 

—  See  Appeal. 

Party  cannot  testify  to  personal  transac- 


tions with  a  deceased  person,  through  whom 
his  opponent  claims xii.  204 
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Objection  to   evidence,  when  unavailing 

because  the  same  evidence  has  been  previous- 
ly received xii.  204 

In  action  by  husband  to  secure  transfer 

from  wife,  of  poUcy  of  insurance,  testimony 
between  the  husband  and  wife  is  admissible, 
and  cannot  be  excluded  on  the  ground  that  it 
is  a  secret  of  the  marriage xii.  204 

When  disposition  of  notes  received  as  evi- 
dence of  indebtedness  may  be  shown  by  the 
aittomey^s  receipt  therefor xii.  204 

Attendance  of  wife  at  trial  of  action  for 

divorce,  is  not  testifying  within  Code  of  Civil 
Procedure,  Section  831 xii.  198 

In  .action  for  divorce,  husband  or  wife 

may  testify  to  facts  showing  that  allegations 
of  adultery  are  false .xii.  181 

Where  one  arrested  under  a  void  execu- 
tion against  the  person  testifies  in  an  action 
for  a  false  arrest  that  he  did  not  know  of  the 
judgment,  it  is  error  to  exclude  evidence  to 
show  that  the  judgment  had  was  recovered 
after  the  trial xii.  256 

Judgm-ent  recovered  against  a  party  to  an 

action  by  a  third  person  is  not  evidence  of  any 
matters  determined  thereby xii.  137 

What  is  prima  facie  evidence  in  judgment 

creditor's  action  that  legal  remedies  have 
been  exhausted xii.  152 

Instance  of  an  action  to  recover  damages 

for  death,  in  which  evidence  to  show  the  cus- 
tom of  ringing  bells  on  the  moving  of  locomo- 
tives, while  in  the  place  where  the  accident 
occurred,  was  competent xii.  301 

Rule  as  to  examination  of  adverse  party 

called  as  witness xii.    75 

When  such  witness  may  be  impeached  by 

party  calling  him xii.    75 

Party  may  show  falsity  of  a  portion  of  his 
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own    witness's    testimony  by  comparing  it 
witli  another  portion  thereof xii.    75 

The  credibility  of  a  witness  is  a  matter  for 

thejtiry xii.    75 

See  Examination  of  Party  before  Trial. 

An  anonymous  letter  is  entitled  to  little 

consideration  in  a  legal  tribnnal xiii.  402 

Instance   of  case   in  which   evidence  of 


oonree  of  dealings  was  improperly  excluded. 

. . .'. xiii.    92 

In  action  on  nndeitaking  on  attachment  to 


recover  damages  resulting  therefrom,  coun- 
sel fee  incurred  in  vacating,  is  not  to  be  de- 
termined by  testimony  of  expert  witnesses 
alone,  but  the  jury  may  exercise  their  judg- 
ment   xiii.  323 

—  Presumption  that  a  justice  will  do  his  duty 
is  to  be  overcome  by  proof  to  the  contrary. 
xiii.  377 

—  Cannot  be  obtained  by  motion  to  make 
complaint  more  definite  and  certain,  but 
should  be  procured  in  proper  case,  either  by 
examination  before  trial  or  the  service  of  bill 

of  particulars xiii.    25 

—  When  excluded  for  failure  to  serve  copy  of 
account    xiii.    43 

—  What  may  be  proved  by  plaintiff  in 
action  against  members  of  a  limited  co-part- 
nership where  all  are  sued  as  general  part- 
ners   xiv.  146 

—  What  is  not  a  failure  of  proof  but  a  mere 
variance xiv.  130 

—  What  may  be  given  under  general  denial 

in  action  for  slander xiv.  138 

—  Error  in  excluding  material  evid«ice  of 
witnesses  as  to  a  point  is  not  cured  by  allow- 
ing other  witnesses  to  testify  to  the  same 
point xiv.  138 

—  Judgment  when  conclusive  evidence,  .xiv.  146 
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In  an  action  upon  a  promissory  note  pro- 
duction thereof  raises  presumption  that 
amount  thereof  is  due  from  the  maker  to  the 
payee;  the  burden  of  proving  want  of  consid- 
eration is  upon  the  def^adant xiv.  332 

Where  testimonv  taken  de  bene  esse  was  to 


the  effect  that  certain  things  were  "  dis- 
tinctly under8rt?ood,''  it  is  an  error  to  strike 
out  the  words  **  distinctly  understood  '*  and 

admit  the  evidence  as  thus  amended xiv.  204 

Testimony  to  what  a  party  understood  the 


contract  between  himself  and  the  other  party 
to  the  action  was,  is  improperly  admitted  as 

being  to  a  conclusion  and  not  to  a  fact xiv.  204 

—  Where  the  evidence  shows  that  a  contract 


was  left  with  one  of  the  parties  to  na  action, 
and  that  it  was  not  signed,  and  there  was 
nothing  to  show  acts  or  words  repudiating  the 
contract,  it  is  improper  to  allow  one  of  the 
parties  to  answer  the  queirtion  whether,  when 
the  contract  or  paper  was  left  with  him,  he  did 

not  repudiate  it xiv.  204 

In  an  action  to  establish  a  deed  not  pro- 


duced, the  credibility  of  the  testimony  of  the 
plaintiff  to  the  execution  and  delivery  there- 
of, not  -corroborated  in  any  particular,  is  a 
proper  subject  for  the  judgment  of  the  trial 

judge   xiv.  216 

Where  one  of  the  plaintiffs  in  an  action 


testified  to  a  transaction  between  himself,  the 
defendant  and  her  deceased  husband,  it  is 
not  error  to  admit  evidence  of  the  defendant 

as  ^to  the  same  transaction xiv.  216 

—  Where  several  witnesses  for  plaintiff  in  an 
action  testify  that  they  had  seen  a  deed  from 
the  defendant  to  her  husband  then  deceased, 
in  a  certain  desk,  it  is  not  error  to  permit  the 
defendant  to  testify  that  there  never  was  such 
a  deed  in  her  desk xiv.  216 
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Where   a  deed  is  claimed  to  have  been 

made  between  a  party  to  an  action  and  one 
then  deceased,  it  is  not  error  to  permit  the 
party  asserted  to  have  made  the  deed  to  tes- 
tify that  she  never  acknowledged  it;  as  an 
acknowledgment  is  no  part  of  the  contract  ex- 
pressed in  the  deed xiv.  216 

When  not  cmnnlative xiv.  211 

Judgment-roll  is  competent  evidence  «as  to 

matters  litigated  by  parties  to  action  in  an- 
other action  in  which  they  were  both  defend- 
ants   XV.  354 

If  judgment-roll  was  competent  evidence 

when  received,  its  reception  is  not  rendered 
erroneous  by  its  subsequent  reversal xv.  354 

When  objection  to  evidence  too  late,  and 

therefore  unavailing  xv.  354 

What  communications  between  husband 

and  wife  privileged xv.  354 

Bule  as  to  presumption  as  to  commission 

of  crime xv.  393 

When  given  of  promissory  note  is  pre- 
sumptive evidence  that  payee  is  not  in- 
debted to  maker xv.  119 

When  hearsay,  and,  therefore,  inadmissi- 
ble  XV.    24 

Instance  of  letters  held  not  objectionable 

as  immaterial xv.  162 

Extent  of  attorney's  privilege  from  disclos- 
ing communications  made  by  client xv.  204 

When,  of  account  not  excluded,  although 

copy  not  served  on  dem^and  because  bill  of 
particulars  was  furnished xv.    24 

Legatee  named  in  will  cannot  testify  in 

support  of  it  to  communications  or  transac- 
tions with  testatrix xvi.    89 

Proponent  of  will  may  testify  to  personal 

transactions  and  communications  with  tes- 
tatrix   xvi.    89 
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Legatee  by  releasing  in  due  form  legacy 

becomes  competent  to  testify  to  personal 
transactions  and  comniunications  with  de- 
cedent   * xvi.    89 

Evidence  regarding  privileged  communi- 
cations made  to  attorney  and  to  physician 
cannot  be  given  in  probate  proceedings,  and 
the  privilege  cannot  be  waived  by  any  one 
where  the  patient  or  client  is  dead xvi.    89 

When  communieation  made  to  attorney  in 

regard  to  drawing  will  privileged xvi.    89 

What  evidence  will  sustain  finding  that  note 

is  genuine xvi.  417 

Evidence  showing  that  plaintiff  in  proceed- 
ings against  administrator  to  recover  upon  a 
note  had  possession  of  it  for  yeaa*s,  and  also 
show  that  ind^OTsements  of  .payments  were  made 
during  the  lifetime  of  the  decedent,  is  to  per- 
sonal communications  with  the  decedent  and 
inadmissible  if  party  giving  it  is  interested  in 
result    xvi.  417 

When  the  holder  of  note  not  required  to 

show  that  he  is  bona  fide  holder xvii.  420 

When  imkkrser  cannot  shoiw  that  he  is  ac- 
commodation indorser  by  testimony  to  conver- 
sations with  one  now  dead  for  whom  he  in- 
dorsed' it    xvii.  420 

When  question  cannot  be  excluded  as  call- 
ing for  incompetent  testimony  to  transaction 
with  deceased  person,  and  when  it  can  be, 
stated xvii,  420 

Note  oil  testimony  to  conversation  tcith  de- 
ceased person   , xvii.  422 

When  admissible    to   show    invalidity    of 

judgment    even    though    it    contradicts    the 

record' xvii.  325 

Instance  of  question  held  to  call  not  for 


an  opinion  but  for  a  custom  or  rule  of  trade. 
xvii.  128 
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What  incompetent  as  relating  to  personal 

comimanications  "with  decedent  . .  .rviii.  8^  ll^    18, 

When  mother  of  bastard  child  may  testify 

to  conversation  between  its  father  (since  de- 
ceased) and  the  plaintiff  in  an  action  against 
>hi8  administrator  to  recover  on  a  contract  to 
•pay  for  the  child's  snpport xviii.      8 

Test  of  interest  in  such  a  case xviii.      8 

When  wife  of  party  incompetent  witness  to 

conversation  between  her  hutsft>and  and  his  op- 
ponent's testator  xviii.    11 

Declarations  of  persons  alleged  to  have  Ixk- 

diaced  the  maMng  of  a  will  by  fraud  and  un- 
ilue  influence,  when  competent  as  part  of  res 
gestae  in  proceeding  for  its  probate xviii.    18 

When  letters  of  decedent  written  by  an 

amanuensis  properly  received  in  evidence. 
xviii.    18 

Waiver  of  physician's  privilege  from  testl- 

^ng  may  be  inferred  from  circumBtances. 
xviii.  384 

Where  a  party  to  an  action  testifies  to 

what  occurred  between  him  and  a  physician 
at  a  consultation  had  by  him  with  the 
physician  he  thereby  waives  his  privilege  and 
the  physician  may  testify  to  what  occurred 
at  such  consultation xviii.  384 

When  testimony  given  on  a  former  trial 

may  be  read  in  evidence  on  a  second  trial  be- 
cause the  witness  has  since  become  incompe- 
tent    xviii.    18 

When  burden  of  rebutting  or  explaining 

evidence  that  will  is  contrary  to  dictates  of 
natural  affection,  justice  and  duty,  upon 
proponent xviii.    18 

When  not  excluded  because  of  failure  to 

serve  copy  of  account xviii.  244 

Where  testimony  of  physician,  is  objected 

to  as  privileged  the  party  objecting  should 
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flupport  his  objection  by  proof  of  facts  neces- 
sary to  brin^  the  oase  within  the  statute. xix.  188 

To  exclude  testimony  of  a  physician  as 

privileged,  the  relation  of  physician  and  pa- 
tient must  appear  to  have  existed  between 
party  and  witness,  and  it  must  also  appear 
that  the  information  was  obtained  by  physic- 
ian to  enable  him  to  act  in  that  capacity,  .xix.  188 

Instance  of  case  in  which  physician  who 

had  examined  plaintiff  in  action  of  negligence 
at  his  request  was  held  not  prevented  from 
testifying  to  what  he  learned  by  such  exami- 
nation   xix.  188 

Origin  of  attorney's  privilege  stated,  .xix.  191 

Attorney  is  privileged  from  testifying  to 

any  transaction  had  between  him  and  his  cli- 
ent or  by  him  for  his  client xix.  191 

When  attorney  properly  sustained  in  ob- 
jection that  transactions  had  between  him 
and  his  client  are  confidential  and  privi- 
leged   xix.  191 

When  referee  may  admit  testimony  con- 
ditionally    xix.  373 

Evidence  adding  to  a  contract  a  provis- 
ion as  to  which  it  is  silent,  namely,  as  to  the 
time  when  work  shall  commence  thereunder, 
does  not  vary  it xix.  373 

In  action  for  damages  for  breach  of  con- 
tract whereby  performance  of  work  was  de- 
layed, rental  value  of  plant  used  in  the  work 
may  be  shown  as  tending  to  establish  one  ele- 
ment of  damage xix.  373 

Letter  written  by  wife  to  husband  review- 
ing history  of  married  life,  delivered  by  her 
to  him  and  which  he  at  the  time  -read  and 
answered  verbally,  properly  received  in  evi- 
dence together  with  his  response,  in  action 
for  divorce xix.  282 

What,  of  wife  in  action  of  divorce,  com- 
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petent  xix.  267,  282 

Testimony  of    paramonr  to    infidelity  of 

wife  in  an  action  for  divorce  most  be  oor- 
roboi^tted xix.  267 

Testimony  of  paramonr  to  infidelity  of 

wife  in  action  of  divorce,  how  corroborated 
and  what  corroboration  not  sufficient xix.  267 

— -  Where  testimony  is  oonflidting  and  state- 
ments of  witnesses  contradictory,  the  observ- 
ance of  the  witness  while  under  examination 
as  to  their  manner  and  demeanor  is  essential 
to  establish  the  degree  of  credibility  to  be 
given  their  testimony xix.  267 

What  proof  of  lewd  and  lascivious  con- 
duct will  not  tend  to  corroborate  testimony 
of  alleged  paramour  in  action  for  divorce. xix.  267 

Testimony  of  servants  of  parties  to  action 

for  divorce  to  admissions  how  regarded,  .xix.  267 

Presumptive  as  to  death xx.  172 

Power  of  legislature  to  change  rules  of. 

XX.  172 

Instance  of  case  in  which  question  **  Has 

anything  been  paid  by  the  defendant  on  ac- 
count of  amount  duet  "  'lield  not  to  call  for  a 
conclusion   xx.    84 

When  and    how  contents  of    lost    deed 

proved xx.    71 

When  evidence  in  action  of  ejectment  suf- 
ficient to  show  possession  in  defendant. .  .xx.  291 

What  proper  to  prove  invalidity  of  sum- 
mons in  Justice's  Court xx.  296 

What  testimony  is  to  personal  transaction 

with  deceased  xx.    71 

Privilege    of    attorney  from    testifying 

when  does  not  exist  where  a  third  person 
was  present  at  time  of  communication. . .  .xx.    71 
When  testimony  to  act  of  decedent's  son 


in  his  presence  and  by  his  direction,  is  to 
transaction  with  the  decedent xx.  326 


»12  CIVIL  PROOEDUBE  REPORTS. 

KVIDHNOE— Continued.  page 

Denial  by  defendant  on  his  examination 

by  plaintiff,  that  a  transaction  took  place  in 
his  presence  between  his  decedent  and  the 
plaintiff,  does  not  make  plaintiff's  testimony 
to  such  transaction  competent xx.  326 

When  party  may  testify  to  the  physical 

condition  of  a  decedent  on  the  day  of  an  al- 
leged transaction xx.  326 

Physician's  tertimony  not  incompetent  as 

to  professional  information  unless  it  is 
shown  that  the  information  was  necessary  to 
enable  him  to  act  in  his  professional  capac- 
ity    XX.  326 

What  examination  of  physician  allowable 

for  purpose  of  ascertaining  whether  he  is 
precluded  from  testifying  to  i)arty'e  physical 
condition    xx.  326 

Communication  to  attorney  is  not  privi- 
leged unless  he  is  professionally  employed. 
XX.  406 

Testimony  of  a  defendant  to  a  personal 

transaction  with  the  plaintiff's  decedent  is 
not  incompetent  in  an  action  brought  by  the 
plaintiff  as  administrator,  to  set  aside  €is 
fraudulent  a  deed  made  by  the  decedent, 
where  the  testimony  is  given  to  sustain  the  act 
of  the  deceased xx.  414 

Instance  of  case  in  which  evidence  of  at- 
torney was  held  not  to  be  privileged  communi- 
cation    XX.  434 

Objection  to  testimony  as  to  privileged 

communication,  where  the  testimony  includes 
competent  evidence  is  too  broad  and  property 
overruled   xx.  434 

Attorney  may  testify  to  directions  given 

by  his  client  for  his  actions xx.  434 

Evidence  offered  for  improper  purpose  is 

properly  excluded,  although  it  would  have 
been  admissible  for  another  purpose xx.  434 
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- —  An  objection  to  testimony  not  taken  when 
it  is  offered  cannot  be  urged  on  appeal  in 
support  of  its  exclusion xx.  434 

In  an  action  to  establish  that  the  plain- 
tiff's inte&tate  is  entitled  to  a  mortgage  as- 
signed by  her  husband  to  the  defendant's 
testator  ii  is  competent  for  the  plaintiff  to 
show  that  the  object  of  the  assignment  was  to 
enable  the  defendant's  intestate  to  make  a 
further  assignment  to  her xx.  434 

See  Oommission;  Examination  of  Party 

before  Trial. 

When  property  in  action  for  conversion 

sufficiently  identified xxi.      1 

When     refusal    to     deliver    sufficiently 


proven xxi.      1 

Person  testifying  to  value  of  jewelry  in 


action  for  its  conversion  must  first  be  shown 

to  be  an  expert xxi.      1 

When  plaintiff  in  action  for  conversion  by 


defendaat's  testator  not  incompetent  to 
testify  to  value  on  the  ground  that  such  evi- 
dence is  to  a  personal  transaction  with  the 

decedent xxi.      1 

—  Who  may  testify  as  expert xxi.      1 

Who  cannot  testify  as    to  value  of    per- 


sonal property xxi.      1 

—  Burden  of  showing  that  witness  is  expert: 

xxi.      1 

When  testimony  to  delivery  of  property 


to  defendant's  testator  is  to  personal  tran- 
saction,  notwithstanding  such  delivery  was 

made  through  a  third  person xxi.      1 

Party  cannot  testify  to  conversation  with 


his    adversary's    testator,    notwithstanding 

such  conversation  was  not  private xxi.      1 

Where  two  or  more  persons  consult  an  at- 


torney for  their  mutual  benefit,  their  disclo- 
sures to  him  are  not  privileged  in  actions  be- 
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tweea  them  or    tlifeir  personal    representa- 
tives   xxi*  277 

Declarations  of  a  decedent  may  be  given 

in  evidence  against  Ms  personal  repres^ita- 
tive xxi.  277 

Not  error  to  admit  evidence  of  release  ex- 

ecnted  after  action  commenced  pnrsnant  to 
previous  oral  agreement,  the  making  of  which 
was  in  issue xxi.  263 

When  order  of  proof  in  discretion  of  trial 

justice   xxi.    42 

When  exclusion  on  cross-examination  of 

plaintiff's  witness  of  evidence  tending  to 
show  that  claim  was  barred  by  the  statute  of 
limitations,  not  error xxi.    42 

Instance  of  case  where  cross-examination 

of  witness  as  to  circumstance  of  oonveraion  of 
money  was  properly  held  immaterial xxi.      9 

What  evidence  to  value  of  services  sued 

for,  competent xxi.    65 

Surrogate's  decree  should  not  be  admitted 

in,  unless  the  judgment  roll  or  the  proceed- 
ings resulting  in  it  are  presented xxi.    71 

When    account    boobs    prima    fade    evi- 
dence   xxi.  227 

Presumption  that  books  of  account  are 

correct  xxi.  227 

Attorney's    privilege    to     what     extent 

waived  when  he  is  subscribing  witness  to  a 
will xxi.  324 

How  and  when  privilege  that  physician 

shall  not  testify  to  knowledge  acquired  while 
acting  professionally  waived xxi.  364 

See  Examination  of  Party  before  Trial. 

A  party  calling  for  books  and  papers  is  not 

compelled  to  put  them  in  evidence  merely  be- 
cause he  has  called  for  and  inspected  them. 
xxii.    27 

Production  of  books  and  papers  on  exami- 
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naition  before  trial  and  their  inspection  does 
not  make  it  necessary  to  put  them  in  evidence 
where  no  examination  npon  them  was  had. 
xxii.    27 

Effect  of  failure  to  produce  books  pur- 
suant to  demand xxii.    27 

Books  of  tradesmen  when  not  admissible 

in,  favor  of  party  keeping  them  to  prove  cash 
items  or  dealings xxii.    27 

Wh-en  books  not  properly  received  in,  be- 
cause source  of  information  from  which 
entries  therein  were  made  was  not  shown. 
xxii.  253 

Entries  in  books  made  by  assignee  not  evi- 
dence against  assignor xxii.  253 

Testimony  of  physician  to  times  when  he 

attended  decedent  not  testimony  to  privileged 
communication  xxii.  247 

Such  testimony  is  material  and  competent 

where  it  is  designed  to  show  that  decedent 
was  not  in  good  health  when  he  so  certified 
for  the  purpose  of  renewing  a  life  insurance 
policy xxii.  247 

What  knowledge  of   patient's    condition 

acquired  by  physician  is  not  privileged,  .xxii.    48 

Note  on,  nature  and  existence  of  privilege 

of  physician  and  attorney xxii.    50 

Where  no  ground  of  objection  is  stated  the 

only  ground  that  can  be  urged  in  support  of  it 
<Mi  appeal  is  that  the  testimony  is  irrelevant 
aad  immaterial xxii.    79 

Husband  of  party  claiming  interest  in  real 

estate  not  incompetent  to  testify  as  to  conver- 
sation with  decedent  under  whom  such  in- 
terested party  claims xxii.    99 

What  interest    will  preclude    a  witness 

from  testifying  to  conversations  with  a  de- 
cedent under  whom  the  party  calling  him 
claims  xxii.    79 
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Instance  of  tefirtimony  in  aotion  to  declare 

will  invalid  becanse  of  fraud  and  nndne  influ- 
ence whicli  was  material xxii.    79 

When  party  calling  witness  not  bound  by 

his  testimony  becanee  he  is  hostile xxii.  247 

In  action  upon  agreement  of  husband  to 

pay  wife  weekly  sum  in  oonaidemtion  of 
withdrawal  of  suit  for  separation  evidence  to 
show  that  wife  denied  husband  his  conjugal 
rights  is  immaterial  and  properly  excluded. 
xxii.  430 

See  Notice  to  Produce. 

In  proper  receipt  of  is  repaired  by  cumu- 
lative testimony  to  said  faot xxiii.  321 

Testimony  to  effect  that  property  was  de- 
livered at  the  establis^hment  of  defendant's 
testator,  is  testimony  to  personal  transaction 
with  the  defendant xxiii.  321 

The  best  proof  of  a  written  resolution  of 

board  of  directors  is  the  resolution  itself. 
xxiv.  131 

Requisite  steps  to  obtain  review  on  ap- 
peal of  rejected  evidence xxiv.  131 

A  witness,  on  his  re-direct  examination, 

may  testify  as  to  the  whole  of  certain  con- 
versations, partly  brought  out  on  his  cross- 
examination  xxiv.  208 

Examination  of  interested  witnesses  under 

Section  829  of  the  Code. xxiv.  210 

When  executor  not  a  competent  witness  to 

prove  conversation  had  by  him  with  dece- 
dent    xxvi.  377 

See  Negligence;  Executor  and  Adminis- 
trator. 

Physician  cannot  give  as  to  information 

obtained  while  actmg  in  a  professional  capac- 
ity   xxvii.  282 

Where  a  complaint  alleges  that  the  money 

sought  to  be  recovered  was  received  by  the 
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defendant  while  acting  in  a  fiducifuy  capacity, 
there  can  be  no  recovery  unless  the  allega- 
tion is  proven  on  the  trial,  does  not  apply 
where  no  answer  is  interposed  and  does  not 
therefore  become  necessary xxvii.  395 

Variance.    See  Negligence. 

Where  the  evidence  of  negligence  intro- 
duced on  the  trial  is  different  from  that  laid  in 
the  complaint,  it  is  not  material,  under  Sec- 
tion 539  of  the  Code  of  Civil  Procedure,  unless 
it  has  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  defense  upon  the 
merits xxvii.  377 

See  Commission  to  Take  Testimony. 

Exclusion  of,  error.    Where  an  action  is 


upon  an  assigned  claim,  the  exclusion  of  a 
question  by  defendoat's  counsel  as  to  whether 
the  assignor  expected  to  receive  the  amount 

recovered,  does  not  constitute  error xxviii.    32 

Testimony  as  to  transactions  with  dece- 


dent  xxvii.    66 

—  To  defeat  exemplary  damages.    See  Libel. 

xxviii.  239 

When  interested  party  is  incompetent  to 


testify  under  Section  829  of  the  Code  of  Civil 
Procedure xxx.    38 

—  Of  profits  of  business,  when  incompetent. 
xxx.  232 

— '  What  is  irrelevant xxx.  270 

—  What  should  not  be  admitted  to  arouse 
sympathy  of  jury xxx.  270 

Physician  *s  certificate  when  not  competent 


to  prove  cause  of  death xxxi.  307 

—  Proof  of  relationship  by  family  pedigree. . 
xxxi.  368 

—  Testimony  in  supplementary  proceediags 
admissible  as  impeaching  evidence xxxi.  248 

—  See  Divorce xxxi. 

—  Declarations  by  grantor  after  conveyance 
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are  inadmissible  to  show  frauds  in  judgment 
creditors'  actions xxxiii.      6 

Judgment  roll  in  former  action,  when  in- 
competent as  evidence xxxiii.    14 

Exclusion  of,  under  Section  829 xxxiii.    50 

What  evidence  is  reversible  error . . .  xxxiii.    50 

A  party  may  object  upon  the  trial,  to  the 


reading  of  his  opponent 's  te&timony  elicited  in 

a  deposition xxxiv.  175 

—  Erroneous  admission  of  record  of  criminal 


*  information  filed  in  magistrate's  court,  but  on 
which  the  defendant  had  never  had  a  hearing. 
XXXV.  212 

EXAMINATION  OF  PARTY,  Etc.,  BEFORE 
TRIAL. 

Cannot  be  had  where  examination  would 

criminate;  what  moving  papers  must  disclose. 
i.    41 

When  allowed  in  cases  of  fraud;  what  affi- 
davits are  sufficient;  Court  will  protect  parties 
from  abuse  of,  but  carry  out  object  of  Code . .  i    64 

When  not  allowed  to  amend  complaint;  to 

examine  corporation  moving  affidavits  must 
•state  name  of  office  or  director  whose  testi- 
mony is  material  and  necessary i.  294 

Note  on. i.  72,  118 

See  Discovery  of   Books,  etc.;  Subpoena 

Duces  Tecum 

Of  Long  Account.  Interpreted  as  mean- 
ing the  examination  of  an  account  in  the  ordi- 
nary acceptation  of  that  term,  which  must  be 
made  up  of  the  dealings  of  the  parties  one  with 
the  other,  although  the  account  may  be  that  of 
one  party  only;  the  account  must  be  the  imme- 
diate object  of  the  action  or  ground  of  def^ise, 
and  directly  involved i.  340 

Party  examined  before  trial  may  be  called 

at  trial ii.  159 
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Wien  order  for  elionld  not  be  granted. .  .ii.  400 

Must  be  necessary  to  party  applying  for  it. 

ii.  400 

No  affidavit  of  intention  to  use  deposition 

on  trial,  of  action  necessary iii.  400 

Inspeeti<m  of  machinery  by  which  plaintiff 


was  injured,  in  action  for  personal  iifjuries, 
cannot  be  required  as  a  condition  to  the  exam- 
ination of  plaintiff. . ; iii.  332 

—  Is  a  matter  of  right iii.  332 

—  When  should  be  ordered  to  enable  plaintiff 

to  frame  complaint iii.    98 

—  Not  refused  because  liable  to  abuse iii.    98 

—  Judge  before  whom  it  is  tak^i  should 
limit iii.    98 

—  Order  for,  should  not  be  set  aside  on 
ground  that  it  will  tend  to  criminate  witness 
unless  the  evidence  sought  to  be  obtained  re- 
lates exclusively  to  facts  which  if  proven  will 
show  that  he  was  guilty  of  a  crime iii.  284 

—  See  Costs;  Evidence;  Witness. 

—  When  party  may  be  examined  at  his  own 
instance  before  trial iv.  328 

—  Not  allowed  in  U.  S.  Circuit  Court iv.  344 

—  May  be  continued  in  action  removed  to  U. 

S.  Circuit  Court  if  begun  before  removal,  .iv.  344 

—  Such  examination  when  and  how  used.  .iv.  344 

—  When  may  be  had  of  plaintiff  in  action  for 
Ubel iv.  408 

—  When,  not  allowed  in  action  founded  on 
tort iv.  330 

—  The  fact  that  questions  may  be  put  to  a 
witness  on  an,  which  will  tend  to  criminate 
him,  does  not  justify  his  refusal  to  be  sworn. 
iv.    32 

—  Order  for,  should  be  denied  where  it  will 
necessarily  compel  the  witness  to  invoke  the 
protection  of  the  Court iv.    38 
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Should  not  be  allowed  when  the  only  is- 
sue is  the  crinunality  of  the  witness  sought  to 
be  examined iv.    38 

Questions  which  tend  to  criminate  party 

examined  on,  or  render  him  infamous,  should 
not  be  allowed,  and  he  should  not  be  required 
to  plead  his  privilege  as  an  excuse  for  not 
answering  iv.  408 

Party  cannot  be  examined  bef6re  trial  in 

any  county  other  than  that  in  which  he  re- 
sides, or  has  a  place  of  business iv.  243 

When  allowed  to  prove  co-partnership  of 

defendants   v.    96 

Not  allowed  before  answer  where  defense 

is  general  denial v.  101 

Not  allowed  to  enable  defendant  to  ascer- 
tain whether  he  has  a  counter-claim.. v.  101 

Instance  of  an    aflSdavit    which  was  too 

vague V.  101 

Instance  of  an  aflSdavit  which  was  suf- 
ficient  V.    96 

In  action  to  recover  chattels,  the  sale  of 

which  is  alleged  to  have  been  procured  by 
fraud vi.  152 

In  such  case  there  may  be  an  examination 

of  an  assignee  for  benefit  of  creditors vi.  152 

Existence  of    cause  of    action  and    that 

action  is  about  to  be  brought  must  be  shown 
to  authorize  examination  of  proposed  party 
before  action  brought vii.  426 

CJannot  be  had  in  U.  S.  Court  or  continued 

therein  when  pending  at  time  of  removal  of 
action  thereto  from  State  Court vii.  169 

Production  of  books  and  i)apers  of  corpo- 
rate defendant  on,  may  be  required ix.  304 

When  necessity  for  suflSciently  shown,  .ix.  304 

That  examination  is  sought  for  purpose  of 

•  proving  fraud  on  part  of  the  party  to  be  ex- 
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amined  does  not  warrant  refusal  of  order,  .ix.  304 

Failure  to  state  grounds  of  belief  in  af- 
fidavit does  not  deprive  Court  of  jurisdiction 
to  issue  order ix.  304 

Not  necessary  that  affidavit  state  a  com- 
plete canst  of  action ix.  304 

Power  of  Court  to    order  before    action 

brought   ix.      1 

•  Befusal    to    submit    to    an  examination 

under  such  an  order  is  a  contempt  and  punish- 
able as  such ix.      1 

To  put  party  in  contempt   for  failing  to 

submit  to  an  examination,  the  order  therefor 
must  be  personally  served  on  him;  service  on 
his  attorney  is  not  sufficient ix.  390 

Can  only  be  taken  after  answer  for  use 

upon  the  trial,  and  cannot  be  h<ad  to  enable 
party  to  prepare  for  a  trial  or  to  prepare  a 
bill   of  particulars xii.      4 

When  the  affidavit  to  procure  an  order  for, 

sufficient xii.      4 

— -  Where  the  intent  to  use  deposition  on  the 
trial  sufficiently  appears xii.      4 

Fact  that  party  may  be  privileged  from 

testifying  as  to  some  matters,  but  not  neces- 
sarily as  to  all  which  are  material  to  the  is- 
sues, will  not  prevent  examination xii.      4 

Assignee  of  claim  occupies  no  better  posi- 
tion on  motion  for,  than  the  assignor  would  if 
he  were  plaintiff xiii.  127 

Cannot  be  ordered  where  facts  are  within 

knowledge  of  the  plaintiff  or  his  assignor; 
want  of  knowledge  must  be  shown xiii.  127 

•  Instance  in  case  of  which,  denied xiii.  127 

Should  not,  of  course,  be  limited  to  affir- 
mative cause  of  action  or  affirmative  defense. 
xiv.    79 

When  order  limiting,  reviewable  by  Court 
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of  Appeals ^ xiv.    79 

Time  within  which  may  be  had  after  ser- 
vice of  order  for xv.  198 

Power  of  Special  Term  to  modify  order 

for .XV.  198 

Proviflions  of  statute  must  be  strictly  fol- 
lowed   XV.  198 

Examination  before  service  of  complaint 

not  favored  xv.  198 

Corporate  defendant  may  be  required  to 

produce  books xv.  393 

Party  failing  to  produce  books  must  ex- 
cuse default XV.  393 

See  Ccta-tempt. 

What  must  be  shown  to  sustain  order  for, 

as  to  materiality  and  necessity  of  examina- 
tion   xvi.  429 

Affidavit  must  state  that  testimony  is  to  be 


used  on  trial — xvi.  429 

Instance  of  action  for  dissolution  of  co- 


partnership and  accounting  where  order  for 
was  improperly  granted,  for  reason  that  the 
co-partnership  depended  upon  the  (xmstruc- 
tion  of  written  instruments  admitted  to  have 
been  executed,  and  if  it  existed  the  admitted 
faots  entitled  the  plaintiff  to  a  dissolution. 

xvi.  439 

Should  not  be  granted  where  facts  are  as 


well  known  to  plaintiff  as  to  the  defendant, 
and  it  cannot  aid  the  plaintiff  in  establishing 

his  claim xvi.  439 

—  When  properly  ordered  in  action  to  dis- 
solve or  terminate  co-partnership  or  joint  en- 
terprise, and  for  an  accounting xvi.    75 

When  not  ordered  for  purpose  of  inform- 


ing plaiatiff  what  facts  are  relied  upon  by  de- 
fendant as  defense xvi.    75 

—  When  order  for  obtained  in  good  faith .  xvi.    75 
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Fact  that  party  is  a  fugitive  from  justice 

no  reason  why  an  order  for  tho  examination  of 
his  adversary  before  trial  should  be  vacated. 
xvi.    75 

Discovery  and  inspection  of  books  cannot 

be  obtained  upon xvi.    75 

Party  may  be  required  to  produce  books 

upon,  for  purpose  of  referring  to  them  upon 
his  examination xvi.    75 

Will  not  be  ordered  where  only  object  is 

to  procure  evidence  subjecting  party  to  pen- 
alty or  forfeiture xvi.    68 

Officer  of  national  bank  cannot  be  exam- 
ined as  party  before  trial  for  purpose  of  show- 
ing that  bank  has  taken  usurious  interest .  xvi.    68 

When  necessity  of  having,  before  answer, 

sufficient  ground  for  extendmg  time  to  answer. 
xvii.  267 

Cannot  be  had  before  pleading  to  enable 

party  to  discover  whether  he  has  cause  of 
action  xvii.  113 

When  sought  for  the  purpose  of  framing 

complaint  existence  of  cause  of  action  must  be 
shown xvii.  113 

When  affidavit  does  not  sufficiently  show 

necessity  therefor xvii.  119 

Will  not  be  ordered  before  answer  of  justi- 
fication in  action  for  libel xvii.  209,  417 

Must  be  shown  to  be  material  and  neces- 

eary   xvii.  199,  209 

Should  not    be  ordered    before  answer, 

where  employee  of  party  applying  therefor 
can  supply  it  with  desired  information. .  .xvii.  209 

When  order  for,  vacated  because  affidavit 

on  information  and  belief xvii.  199 

When  not  allowed  before  answer  at  in- 
stance of  defendant  where  it  appears  that  he 
has  adequate  means  of  information xvii.  199 
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When  right  to,  absolute xvii.  199 

"When  fitatement  of  nature  of  defense  suf- 
ficient   xvii.  199 

Affidavit  showing  necessity  <mly  argumen- 


tatively  and  inf  erentially,  and  not  by  any  posi- 
tive allegations,  is  not  sufficient  to  sustain 

order  for  xvii.  119 

When  affidavit  to  procure  before  answer  in 


action  for  libel  insufficiait,  for  the  reason  that 
it  does  not  show  that  the  defendant  has  a 

defense   .xviii.  251 

Provision  for  is  not  designed  to  enable  de- 


fendant to  ascertain  whefther  he  h€is  a  lef ense. 

xviii.  251 

—  Provision  for  is  not  designed  to  enable  de- 
fendant to  ascertain  whether  he  has  a  de- 
fense   xviii.  251 

Where  whole  examination  of  party  before 


trial  is  intended  to  be  directed  to  matters 
which  the  justice  would  in  his  discretion,  ex- 
clude, he  may  properly  refuse  any  examina- 
tion whatever xviii.  251 

—  Where  all  the  matters  sought  to  be  in- 
quired into  upon  a  call  for  an  examination  are 
as  to  the  commission  of  a  crime,  or  as  to  some- 
thing which  is  a  link  in  the  chain  of  the  proof 

thereof,  an  order  should  be  set  aside xviii.  251 

When  ordered,  in  action  between  customer 


and  broker  for  purposes  of  ascertaining  what 
dealings  were  actually  had  by  the  broker  for 

his  principal xviii.  304 

Properly  ordered  in  such  a  case,  where  ob- 


ject is  to  ascertain  whether  certain  transac- 
tions were  had  by  broker  or  not xviii.  304 

—  When    properly  ordered  of    corporation. 
xviii.  304 

—  Inspection  of  books  and  papers  upon,  whai 
required  and  how  obtained xviii.  304 
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When  allegatioiiB  ni)oii  information  and  be- 
lief snffldent xviii.  304 

Pees  taxable  as  part  of  costs  for  taking  de- 

XKmition  of  witness  de  bene  esse xviid.  266 

When  properly  ordered  to  enable  party  to 

plead xix.  296 

When  appeal  from  order  vacating  order  for, 

not  dismissed  on  ground  that  pleading  has 
since  been  served xiz.  299 

When  may  be  taken  at  his  own  instance. 

XX.  409 

Will  not  be  permitted  for  purpose  of  oblig- 

ii^  party  to  produce  books  and  correspondence 
in  his  possession  xx.  125 

When  order  for,  should  be  refused  because 

it  appears  that  service  thereof  cannot  be  made. 
XX.  283 

What  facts  should  appear  to  authorize  order 

for :  .XX.  283 

How  application  for  order  for,  considered 

when  made  on  notice xx.  283 

Party  suing  for  personal  injuries  not  or- 
dered to  submit  to  physical  examination  .  .xxi.  396 

Instance  of  action  for  permnal  injuries  In 

which  ord^r  for,  of  defendant  properly  granted. 
xxii.  345 

Power  of  Court  to  vacate  order  for.  Is  un- 
doubted, but  its  exercise  is  discretionary,  .xxii.  345 

Instance  of  affidavit  to  obtain  order  for,  to 

enable  plaintiff  to  frame  complaint  which  was 
sufficient  xxii.  149 

Affid^avit  to  procure  order  for,  need  not 

state  complete  cause  of  action xxii.  149 

Pact  that  cause  of  action  may  be  barred  by 

statute  of  limitation  not  sufficient  reason  for 
vacating  order  for,  to  enable  plaintiff  tc  frame 
complaint xxii.  149 

When  scope  of,  should  not  be  limited,  .xxii.  149 
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See  Evidence. 

Affidavit  by  attorney  when  not  sufficient. 

xxiii.    15 

Stating  residences  of  parties  in  affidavit. 

xxiii.    15 

Where  examination  of  more  th^n  one  is 

sought,  affidavit  should  _«how  what  it  is  ex- 
pected each  will  prove,  and  only  one  should  be 
examined  if  all  are  expiected  to  teistify  to  same 
facts xxlli.  16 

Is  not  ordered  as  of  course,  but  rests  in 

sound  discretion xxlil.    15 

Is  matter  of  right,  of  testimony  would  be 

material  and  necessary  on  trial,  .xxiii.  ft7,  69,  note. 

Extent  of  justice's  discretion 

xxiii.  67,  69,  ncfte. 

Previous  examinations  in   OTjpplementary 


proceedings  no  reason  for  denying  . .  xxiii.  69,  note. 

—  When  order  for,  sustained  by  complaint. 
xxiii.  195 

—  Physical  examination  of  plaintiflf  before 
trial — what  the  affidavit  must  contain. .  .xxiv.  272 

—  Note  on  examination  before  trial  ....  xxiv.  27<) 

—  An  order  for  examination  before  trial  may 
be  granted  where  the  action  "  is  expected  to  be 
brought ''   xxiv.  323 

—  A- witness  may  be  required  to  produce  books 
and  papers  as  an  adjunct  to  his  oral  examina- 
tion, and  to  refer  to  them  for  the  purpose  of 
making  his  examination  more  eflfective.  .xxiv.  323 

—  A  party  to  the  action  may  be  examined  be- 
fore trial  on  the  ground  of  physical  infirmity. 
xxiv.  388 

— May  be  examined  before  a  referee xxiv.  383 

—  The  affidavit  on  whicli  the  order  is  based 
must  contain  an  allegation  that  the  testimony 
sought  to  be  obtained  ^^  is  material  and  neces- 


VOL.  XXXVI.    DIGEST. 327 

EXAMINATION  OF  PARTY,  ETC.,  BEFORE 
TRIAL — Continued.  page 
tEHtry  far  the  party  making  the  application.'' 
XXV.  243 

A  party  may  examine  his  adrersary  be- 
fore trial  in  order  to  frame  his  pleading  or 
complete  his  proof  ,  but  not  to  ascertain  wheth- 
er he  has  a  cause  of  action  or  a  defense  against 
the  adversary .xxv.  194 

Incttance  where  pMntifF  was  entitled  to  ex- 
amine officers  and  books  of  the  defendant^  a 
telephone  compaliy,  before  trial xxyi.  353 

Where  a  plaintifF  has  been  required  to  sub- 
mit to  a  physical  examination  under  section 
873  of  the  Oode  of  Civil  Procedure,  this  exami- 
nation is  but  a  part  of  an  examination  of  the 
party  before  trial xxviii.  152 

The  depositions  taken  on  a  physical  ex- 
amination, or  a  certified  copy  thereof,  may  :be 
read  in  evidence  by  eiliher  party  at  the  trial. 
xxviii.  152 

Such  depositions  cannot  be  read'  in  evidence 

umtil  i!t  has  'been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  at- 
tend   xxviii.  152,  160n 

On  an  applieation  for  examination  of  the 

plaintifF  before  trial,  it  is  not  sufficient  to 
merely  allege  in  the  affidavit  that  the  testi- 
mony of  the  party  is  necessary  in  the  defense 
of  the  action .xxlx.  201 

The  affidavit  should  set  forth  the  facts  and 

circumstances  showing  sudh  examinaition  to  be 
material  xxix.  201 

An  order  for  the  examination  of  officers  of 

a  corporation,  fixing  the  date  of  the  examina- 
tion, and  directing  the  witnesses  to  prodtice  at 
the  examination  books  and  papers^  the  witness 
need  not  produce  all  the  books  and  papers  at 
the  first  hearing,  but  h^  must  produce  them 
from  time  to  time  as  occasion  for  tbeir  use 
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arises xxix.  203 

Failure  to  produce  books  and  papers  will  be 

punished  as  a  contempt  of  court xxix.  203 

What  must  be  shown  to  excuse  the  produc- 
tion of  such  books  and  papers xxix.  203 

Under  Bections  871  to  876,  a  ^^itnefss  can- 
not be  examined  for  the  purpose  of  enabling  a 
plaintiff  to  frame  a  complaint  in  an  action, 
which  he  has  not  yet  commenced xxix.  ^3 

Neither  can  a  party  to  a  prospective  aotion 

be  examined  for  such  purpose  under  such  cir- 
cumstances    ^ xxix.  353 

Under  Sections  870  and  876,  whitii  author- 

ize  the  examination  of  an  adverse  party  before 
the  commencement  of  an  intended  action 
against  him,  do  not  authorize  an  examination 
on  aipplicant's  allegation  showing  merely  a  pos- 
sibility of  his  having  a  cause  of  action  against 

the  witness  xxix.  353 

EXAMINATION. 

Of  third  party  by  the  Public  Administrator 
touching  property  alleged  to  belong,  to  dece- 
dent, claim  of  titie  in  tihird  party  dismisses  the 
proceeding  xxiv.  264 

The  deposition  of  a  sick  or  infirm  witness  in 

another  county  may  be  taken  before  a  referee, 
and  the  surrogate  may  grant  an  order  to  that 
effect xxiv.  241 

Power  of  CJourt  to  extend  time  to  answer 

until  non-resident  plaintiff  complies  with  order 
for  his  examination xxv.    94 

Qrdter  binding  while  in  force,  though  not 

properly  granted xxv.    04 

Of  Third  Parties— The  fact  that  acts  for 

which  penalties  are  sought  to  be  recovered  are 
misdemeanors,  is  no  reacK>n  for  denying  plain- 
tiff the  right  to  examine  third  parties  .  .xxvii.    26 
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Of  Third  Party— Under  Sectit>ii  651,  pro- 

Tiding  for  the  ezamiimtiaii  of  a  third  person 
concerning  the  property  of  a  defendant  in  at- 
tadunenty  the  Court  or  Referee  cannot  enter 
into  an  inquiry  as  to  affairs  of  the  -witness 
wholly  unconnected  with  the  property  of  the 
d^endant xxix.  277 

Of  a  Party  During  Trial.     Construction 

of  Section  870  of  the  Code,  as  amended  in  1904. 
.' xxxiv.  134 

^Attorney   cannot  be  compelled    to   produce 

plaintiff  for  physical  examination xxv.    56 

Of  books  and  papers.    An  order  granted  for 

such  purpose  is  granted  pursuant  to  the  judi- 
cial function  of  the  Justice.  Does  not  infringe 
the  State  and  Federal  Constitutions xxxil.  163 

Of  Foreign  Corporation  to  ascertain  the 

existence  of  attachable  property  ...... .xxxii.  222 

Eefusal  to  answer  questions  ptt>pounded  by 

comptroller  of  New  York  city xxxiv.  231 

EXCEPTIONS. 

None  necessary  to  authorize  review  of  find- 
ing on  controverted  question  of  fact iii.  171 

It  is  questionable  whether  an  exception  to 

the  admission  of  evidence  properly  admissible 
far  one  purpose  can  be  upheld  beeause  after- 
wards used  for  another  and  illegitimate  pur- 
pose     iii.  171 

When  waived vii.  414 

When  not  available  on  appeal  because  not 

specific vii.  414 

See  Appeal;  Case  on  Appeal. 

Effect  of  general  exception  to  refusal  to 


diarge viii.  146 

—  On   giound   that  evidence  is   not   within 
pleading  is  of  no  avail  unless  relief  on  ground 

of  surprise  is  asked xiii.  361 

—  When,  where,  how,  and  by  whom  order  di- 


\ 
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recting  exceptians  to  be  heard  in  first  infltance 
at  General  Term  nodified xvi.  317 

Review  of,  overruled  when  heard  in  flrrt  In- 
stance at  General  Term xvii.    43 

See  Findings. 

When  necessity  of  taking  objeictions  and  eat- 

ceptionB   cannot   be   waived   by   stipulation. 

XX.      11 

See  Appeal ;  Trial,  Reference. 

In  a  motion  for  a  new  trial  an  exception 

may  be  implied  from  tiiie  pnoceedings  at  the 
close  of  the  trial xxvii.  158 

Nunc   pro   tunc  to   Referee^a   report   in 

mortgage  foreclosore  xxviii.      4 

Miifrt;  be  taken  to  a  Referee's  report  or  no 


appeal  will  lie xxi2.    54 

A  party  excepting  to  a  charge,  to  a  jury, 

mu«t  by  some  exception  point  to  the  specific 
proposition  which  the  Court  haa  chained  or 
refused  to  charge xxxiii.  269 

EXCHANGE. 

Interpretation  of  by-law  of  incorporated, 
respecting  the  transfer  of  membership  therein. 

ix.  149 

Instance  of  case  in  which  rigbt  to  have  a 

certificate  of  membership  transferred,  not  en- 
forceable by  mandamus .ix.  149 

EXCISE. 

See  Criminal  Law 

EXJECUTION. 

Against  person,  follows  judgment  in  cases 
where  the  gist  of  the  action  is  tort;  when  right 
to,  depends  on  nature  of  action,  must  run 
against  all  defendants;  otherwise,  when  right 
to  arrest  depends  upon  extrinsic  facts  . . .  .i.  235 

What  must  be  contained  in;  if  interest  on 

judgment  is  not  directed  to  be  collected  by,  a 
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second  execution  cannot  be  issued  to  collect 
soch  interest;  judgment  debtor  who  has  paid 
iHie  amount  of  one,  canoiot  be  troubled  with  a 
second  L  402 

See  Supplementary  ProceedingB. 

Satisfaction  of,  should  first  be  e^ought  out  of 

judgment  debtor's  permnal  property ii.  306 

Sale  of  two  lots  in  one  parcel  when  one  was 

worth  enough  to  pay,  an  abuse  of  discretion 
on  the  patt  of  the  sheriff ii.  306 

When  evidence  of  fraud  sufficient  to  sustain 

judgment  setting  aside  sale  of  real  property 
under  execution ii.  306 

Section  1440  of  the  Code 'does  not  apply 

where  sale  was  fraudulent ii.  306 

Omission  of  teste  and'  of  direction  as  to  the 


time  of  return  of,  are  irregularities  which  d^ 
not  make  the  process  void,  and  •cannot  be  taken 

advantage  of  by  sheriff ii.  186 

Arrest  of  defendant  under  execution  against 


the  person  is  not  an  abisolute  satisfaction  of 

the  judgment ii.  232 

—  See  Pees;  Redemption;  Replevin. 

Plaintiff  in,  cannot  maintain  a<rtion  to  pre- 


vent or  recover  for  taking  away  and  convension 
of  property  levied  upon  thereunder iv.  179 

—  May  maintain  action  to  remove  <ybstruction 

to  its  orderly  enforcement  and  in  aid  of  it.  .iv.  179 
Bights  and  liabilities  of  sheriff iv.  179 

—  Effect  of  stay  of  proceedings  alter  levy  , 
under,  and  mode  of  obtaining  relief  therefromu 
iv.  17« 

—  Form  of,  where  summons  served  by  publi- 
cation     iv.  393 

—  Share  of  practicing  lawyer  in  ?Tcv;  York 
Law  Institute  is  exempt  from  levy  and  sale 
under iv.  274 

When  properly  issued  out  of  U.  S.  Circuit 


Ck>urt  on  judgment  recovered  in  United  States 
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Diirtrict  Court iy.      1 

—  May  be  issued  of  course  within  five  yeans 
after  right  to  issue  has  fully  accrued iy.    53 

—  See  Repleyin. 

—  When  properly  issued  against  the  person  of 
defendant  in  an  action  to  recoyer  nnoneys  re- 
ceiyed  by  attorney  in  a  fiduciary  capacity. .  .y.  268 

—  Interest  of  mortgagor  of  chattel  when  readi- 
ed' by  levy  under y.  157 

—  See  Judgment  Creditor's  BilL 
Time  of  sheriff  to  return,  extended  by  stay 


of  proceedings yi.  173 

—  See  Supplementary  Proceedii^s. 

Against  what  property  issued  when  attach- 


ment levied  in  action  against  resident  of  State. 
yii.  403 

—  When  execution  and  sale  thereunder  yoid. 
yii.  403 

—  Effect  of  sale  under  void yii.  403 

—  When  is  sufficient  return  of  to  permit  com- 
mencement of  judgment  creditor^  action,  .yii.  431 

When  leaye  to  issue,  after  lapse  of  five  years 


from  entry  of  judgment,  granted  nunc  pro 

tunc   yii.  350 

—  See  Supplementary  Proceedings. 

How,  and  out  of  what  Court  issued  in  New 


York  County,  on  judgment  recoyered  in  Jus- 
tice's Court  in  another  county viii.    48 

—  When  issued  out  of  City  Court  of  New 
York,  1b  sufficient  as  to  form  to  authorize  levy 
on  personal  property,  although  it  does  not 
recite  filing  of  transcript viii.    60 

—  When  subsequent  creditor  cannot  moye  to 

Bet  aside  for  irregularity yiii.    60 

— -  See  Judgment  Creditor's  Action ;  Supple- 
mentary Proceedings. 

—  When  person  whose  lands  are  sold  und^r, 
becomes  tenant  at  sufferance ix.  426 

—  Lien  of,  attaches  only  to  such  property  as 
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can  be  leyied  upon  aud  sold ix.  274 

lien  Off,  is  lost  nnlesB  property  i«  aictnally 

levied  uxK>n  and  sold  during  life  of  execution. 

ix.  274 

Demand  of  sheriff  tor  property  does  not 


create  such  a  lien  thereon  as  would  entitle  the 
creditor  to  an  order  for  its  delivery  to  a  re- 
ceiver appointed  in  supplementary  proceedings 
after  the  return  of  the  execution  unsatisfied  ix.  274 

—  When  writ  of  possession  not  executed  .  .ix,  360 

—  Sheriff's  return,  how  far  conclusive ix.  360 

—  On  a  motion  to  set  aside  an  execution  under 


which  real  property  has  been  advertised!  for 
sale  it  is  not  necessary  to  determine  whether 
the  judgment  is  a  lien  on  such  property,  as  if  it 

is  not,  no  interest  will  pofis  on  the  sale xi.  421 

—  Lcsase  of  real  property  for  term  of  ten  years 
is  a  chattel,  real  and  as  such,  is  subject  to  lien 
of  judgment  recovered  against  lessee  for  ten 
years  after  filing  of  the  judigment-roll  if  the 

same  is  properly  docketed xi.  321 

A  leasehold  interest  having  less  than  three 


years  to  run,  although  the  lease  was  originally 
for  ten  years,  is  nolt  real  property  within  the 
provisions  of  the  Oode  relating  to  sale  of  real 
property  under  execution;  and  would  therefore 
be  sold  under  execution  as  personal  property; 
and  the  title  thereto  upon  such  a  sale  vests 

immediately  in  the  purchaser xi.  321 

Stay  of,  suspend!^,  during  its  continuance, 

the  running  of  the  statutory  term  of  sixty  days 
given  to  the  sheriff  for  executing  the  process. 
xi.  371 

—  Limitation  upon  rig'ht  to  sheriff  to  hold  exe- 
cution, is  for  the  benefit  both  of  the  sheriff  and 

of  the  judgment  creditor ,  .xi.  371 

—  Defense  in  action  against  sheriff  for  not  re- 
turning  xi.  3T1 

—  Application  for  leave  to  ii^ue,  on  judgment 
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against  decedent^  is  not  inconsistent  with  pro- 
ceeding in  Burrogate^B  Court  to  secure  its  pay- 
ment   xii.  383 

See    Judgment    Creditor;    Supplementary 

Proceedings. 

Issued  against  the  property  of  one  of  two 

defendants  on  judgment  recovered  in  action  for 

joint  assault  is  valid xiii.  327 

Not  necessary  that  execution  upon  j^nt 


property  be  in  form  against  all  defendants  in 
absence  of  special  proyimon  in  judgment  requir- 
ing it xiii.  327 

The  practice  and  rule  in  regard  to  issuing 


execution  ux>on  joint  judgment  again^  one  of 

two  or  more  debtors,  stated xiii.  327 

Party  in  whose  favor  process  issues  may 


give  such  instructions  to  the  sheriff  as  will  not 
only  excuse  him  from  his  general  duty,  but 

bind  him  xUi.  327 

Where  the  plaintiff's  attorney  in  an  ac- 


tion issued  an  execution  on  a  judgment  not- 
withstanding  the  proceedings  were  stayed  pend- 
ing an  appeal,  the  plaintiff,  in  the  absence  of 
evidence  that  he  authorized  or  sanctioned  such 
act,  is  not  responsible  therefor,  and'  the  issuing 
of  an  execution  does  not  operate  to  relieve  the 

sureties  on  the  undertaking  on  appeal xiii.  314 

—  \^Tien  presumption  that  an  execution  was 
regularly  and  lawfully  issued  by  an  attorney 

does  not  attach xiii.  314 

Moneys  collected  on  attachment,  must  be 


credited  by  sheriff  on  execution,  and  a  return 
to  that  effect  may  be  compelled,  notwithFtand*- 
ing  the  creditor  cannot  collect  the  moneys  from 

the  sheriff xiii.  142 

—  Where  a  sheriff  has  collected  moneys  under 
an  execution  the  plaintiff  has  lost  his  remedy 
against  the  dcfbtor  notwithstanding  he  cannot 
collect  the  same  from  the  sheriff xiii.  142 
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When  leave  to  issue,  granted xiii.  154 

When  undernsherifE  compelled  to  return  exe- 
cution in  accordance  with  the  facts xiii.  142 

Sibe  Attachmeixt;  Imfpric^nm^ent;  Supple- 
mentary Proceedings. 

Exemption  troniy  is  a  creature  of  statute, 

and  a  i>art7  claiming  mtiiN;  bring  hinvself  and 
his  property  within  the  exception  of  the  statute. 
xiv.  372 

Statute  exempting  pension  from  levy  and 

sale  under,  does  not  extend  to  property  pur- 
chased therewith   xiv.  372 

Such  property  is  not  exempt  from  levy  and 

sale  under xiv.  372 

May  ifisue  after  institutian  of  supplemen- 
tary proceedings  xv.  323 

Action  cannot  be  maintained  for  falise  re- 
turn of  void  execution xv.  227 

Application  of  rule  that  officer  receiving 

process  and  treating  and  executing  it  ae  valid, 
canniot  allege  its  defective  character  in  action 
for  false  return xv.  227 

Exec:ation  issued  out  of  New  York  City 

Court  i^nce  September  1,  1887,  must  allege 
docketing  of  judgment  in  county  clerk's  office, 
and  is  void  unless  that  has  been  done xv.  227 

See  Execution  against  the  Person. 

When  attachment  subeequently  issued  has 

priority  over xvi.  307 

Duty  of  constable  in  making  return  of,  is- 
sued oult  off  Ju€rtice^s  Oourt xvi.  362 

What  return  of  is  equivalent  to  return  nulla 

hona xvi.  362 

Provisions  of  Oode  of  Civil  Procedure  re- 
lating to  rertum  of  execution  issued  to  sheriff 
have  no  application  to  justice^s  execution  is- 
sued to  constable xvi.  362 

When  calling  for  too  much  money  is  not 

void  but  merely  voidable xvii.      1 
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E\)Piii  of,  issued  on  confessed  judgment. 

^ xvii.      1 

When  may  be  attacked'  by  subsequent  judg- 
ment creditor,  because  imued  for  too  large  an 
amount   xvii.      1 

When  amendable  execution  may  be  attacked 

by  subsequent  execution  creditor xyii.      1 

Leave  to  issue,  on  judgment  of  District 

Court  docketed  in  county  clerk's  oflftce,  when 
necessary .xvii.  338 

Cannot  issue  on  Difittrict  Court  judgments 

docketed  in  county  clerk's  office,  after  judg- 
ment is  barred  by  statute  of  limitations,  .xvii.  333 

When  sheriff  liable  for  failure  to  return. 

xvii.  399 

Note  on  action  against  sheriff  for  failure  to 

return    xvii.  401 

How  issued,  upon  justice's  judgment,  .xviii.  159 

Priority  among  execu/tions xviii.  262 

When  fact  that  action  on  justice'^  Judg- 
ment is  barred,  does  not  prevent  granting  of 
leave  to  issue  execution  thereon xix.      1 

Issuance  of,  upon  justice's  judgment  by  at- 
torney aly>ne  without  signature  of  county  clerk 
is  mere  irregularity  which  does  not  deprive 
Court  of  jurisdiction  to  entertain  supplemen- 
tary proceedings  founded  thereon xix.  446 

Property  fraudailently  conveyed  1^  judg- 
ment debtor  may  be  sold  under,  and  ttie  pur- 
chaser at  the  sale  will  have  the  right  and  take 
the  risk  of  impeaching  the  convqrance xix.  363 

The  provision  of  the  Code  prohi'biting  the 

granting  of  an  order  permitting  the  issuance 
of  execution  against  real  property  of  decedent 
ui>on  judgment  recovered  before  his  deaMlh  until 
expiration  of  three  years  after  issuance  of  le^ 
ters  testamentary  or  of  administration,  has  no 
appli'Cation  to  cases  where  judgment  debtor 
died  before  July  10, 1879 xix.  363 
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'  Pees  of  sherifF  of  New  York  Oounty  on. 

XX.  376 

Against  what  property  issaed  where  jndig* 

ment  recovered  upon  eervice  hy  publication. 

XX.    38 

When  costfl  of  appeal  may  be  collected  by. 

XX.  209 

Liability  of  sherifF  for  failure  to  return. 

..., XX.  300 

Priority  between,  and  attachment xx.  300 

When  exemption  trom^  muslt  be  claimed  and 

right  aasiertedv  or  it  ia  waived xx.  214 

The  right  to  and  object  of  exemption  from, 

stated XX.  402 

When  householder  alonei  entitled  to  . . .  .xx.  402 

Woman  is  entitled  to  same  exemption  as 

mian    xx.  402 

Note  on  meaning  of ,  words  household  and 

householder    xx.  405 

Exemption  from,  mucN;  be  shown  by  party 

claiming xx.  427 

Issued  before  docketing  of  judgment  in 

county  to  which  it  is  issued,  is  irregular  and 

nugatory   xri.     71 

Must  recite  docketing  of  judgment xxi.    71 

May  be  levied  ujwn  property  in  which  the 

debtor  is  interested  only  under  contract  for  its 

conditional  sale  xxi.     18 

Sale  under,  is  Toid  where  constable  seized 

property  in  one  town  and  advertised  it  and 

sold  it  in  another,  and  a  purchaser  knowing  of 

the  place  where  the  seizure  was  made,  takes  no 

title  and  cannot  convey  any xxi.    21 

Oannot  isfsrue  on  judgment  confessed  for 

debt  not  due,  until  it  becomes  due xxi.  166 

Bights  and  remedies  of  the  parties  where 

land  has  been  sold  under xxi.  170 

Should  not  be  set  aaide  where  proi>erly  Is* 

sued  because  appeal  has  been  taken  andi  under- 


^^ 
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taking  to  stay  proceedings  ^ven xxi.  210 

See  Attachment;  Creditor's  Bill;  SheriflE's 

fiale. 

When  leave  to  issue  against  estate  of  de- 

cedentt  granted   xrii.  241 

IsEmance   of,    againist    property   djoes   not 

create  lien  on  money  deputed  by  judgment 
debtor  with  third  person  to  im>vide  for  pay- 
ment of  certain  possible  liabilities xxU.  235 

Where  there  is  a  question  as  to  the  pri-'" 

ority  between  executions,  the  Court  may  deter- 
mine it,  upon  motion,  and  its  determination  is 
ibindlng  upon  the  sheriff  xxii.  235 

Lien  of,  attaches  to  surplus  arising  on  the 

sale  of  property  owned  by  debtor  at  time  execu- 
tion was  issued xxii.  322 

Priority  of,  over  title  of  receiver  appointed* 

after  it  was  issued xxii.  322 

When  return  of  may  be  required,  although 

sixty  days  have  not  elapsed'  since  it  was  issued. 
xxi.  414 

See  CJosts;  Sheriff;  Supplementary  Pro- 
ceedings. 

Order  direction  return  of  deposit  improper- 
ly withdrawn,  cannot  be  enforced  'by  . . .  .xxiii.    82 

Collection  of  costs  awarded  by  interlocu- 
tory judgment  xxiii.  146 

Pension    money   and  property   purchased 

therewith  exempt xxiii.  161 

Exemption  how  protected  where  money  In- 
vested in  house  upon  which  there  are  a  mort- 
gage  and  mechanic's  liens xxiii.  161 

Instance  of  a  case  where  it  was  held  that 

moneys  collected  on  execution  should  not  be 
paid'  over  until  a  claim  to  a  part  thereof,  found- 
ed upon  an  assignment  of  a  part  of  the  lien  of 
the  attorney  for  the  plaintiff  in  the  executaon, 
was  secured,  or  unless  the  amount  of  such  claim 
was  deducted  and  deposited  in  court  to  await 
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the  determination  thereof xziii.  261 

When  irregular  because  not  conforming  to 

judgment^  but  not  yoid xxiii.  241 

Void,  fumiHhes  no  justification  for  acts 

done  thereunder xxiii.  241 

If  irregular,  how  far  and  when  a  justifica- 
tion for  adts  done  under  it xxiii.  241 

May  be  issued  on  district  court  judgmenit, 


docketed  in  county  elerk^s  ofBice^  action  on 
which  is  barred  by  the  statute  of  limi*ations. 

xxiii.  297 

—  See  Supplementary  Proceedings. 

Form    of,    when    attachment   issued    and 


levied    xxiv.     16 

—  SaJe  of  real  property  where  several  execu- 
tions have  been  issued,  fMune  after  commence- 
ment of  advertising xxiv.    16 

—  Note  on  sale  of  real  property  under  execur 
tions  where  some  tcere  isstied  after  oommence- 
ment  of  advertising xxiv.    27 

—  Specifying  execution  in  certificate  of  sale. 
xxiv.     16 

—  Distribution  of  proc^eeds  of  sale  where  at- 
tachments have  been  issued xxiv.    15 

—  Execution  against  the  property  of  a  de- 
cedent is  void  unless  issued  on  leave  of  the 
Oourt  which  rendered  the  judgment  and  the 
surrc^ate  xxiv.  295 

—  Stay  of.  On  foreclosure  of  mortgage,  who 
entitled  to xxviii.    34 

—  Vacation  of  by  County  Court xxix.    37 

—  See  Judgment 

— ^Issued  without  leave  of  Oourt xxx.  334 

—  Method  of  computing  five  years xxx.  334 

— Issued  after  five  years,  not  void xxx.  334 

—  Leave  to  issue  against  decedent's  real  prop- 
erty   xxxi.    12 

Against  income  from  trust  fund,  when  va- 
cated  xxxiv.  164 
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OnistnictioiL  of  Section  1391 xxxiv.  164 

The  Court  may  limit  the  amount  of  se- 
curity to  stay  execution  upon  a  judgm^ntxxxiv.  315 

Application  for  execution  against  income  of 

tru«t  fund  must  be  on  notice xxxxv.  208 

EXECUTION  AGAINST  THE  PERSON. 

When  may  issue  out  of  N.  Y.  District  Court 
without  proof  on  trial,  of  facts  authorizing. 
Ti.  184 

May  be  issued  on  judgment  in  action  for 

damages  for  personal  injuries  caused  by  negli- 
gence    vii.  392 

May  be  issued  in  action  for  oouTersion,  al- 
though an  order  of  arreA  was  not  issued  in  the 
action   viii.  266 

►  May  be  issued  for  costs  of  action  to  set  aside 

conveyance  fraudulently  procured,  notwith- 
standing an  order  of  arrest  was  not  granted  in 
the  action  viii.  191,  419,  note. 

May  be  issued  for  costs  of  action  to  set 

aside  bond  and  mortgage  procured  by  fraud, 
although  an  order  of  arrest  was  not  granted  in 
the  action   viii.  418 

See  Arrei^;  Imprisonment. 

Execution  must  first  be  issued  against  the 

property  on  a  judgment  recovered  in  a  Justice's 
Court,  and  docketed  in  the  county  clerk's  office: 
rii.  256 

Before  issue  of,  remedies  against  property 

must  be  exhausted.    Evidence  thereof xii.  256 

The  issuance  and  return  of  an  teecution 

against  the  property  to  the  county  where  the 
debtor  resides,  is  a  condition  precedent  to  the 
right  to  issue  an  execution  against  the  person; 
and,  in  its  absence,  an  execution  against  the 
I)erson  is  void xii.  256 

If  void,  it  affords  no  protection  to  the  party 


acting  under  it,  and  need  not  be  set  aside  be- 
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fore  briBiti^  an  acti<^  for  a  fatee  arrest  there- 
under   xii.  256 

^ —  When  not  set  aidde  because  of  delay  in 
issuing .xii.  2B6 

Otonot  is9Ue  where  right  to  arrest^  depends 

upon  extoinsic  facts^  notwithstanding  such 
iflacts  are  set  forth  in  the  •complaint^  unless  an 
ordear  of  arrest  wa<s  granted  and  executed  in  the 
acUon .xiy.  360)  354 

Oannot  be  anstained  by  facts  that  order  of 

arrest  was  issued  and  executed,  wh^re  it  was 
vacated  on  the  ground  that  the  complaint  Was 
insufficient  to  sustain  it^  notwithstanding  the 
comidfaint  WM  subsequently  made  sufficient  for 
tiiat  purpose  by  amendment xir.  d50 

Supersedeas  on  ground  of  delay  in  issuing 

may  be  deided  where  such  delay  consented  to. 
xiv.  350 

See  Arrest;  Tmprisonment. 

Since  amendment  of  Section  649,  Code  of 


Oivil  Procedure,  in  1866,  in  actions  thereunder, 
may  issue  against  the  person,  although  no  or- 
der of  arrest  has  heea  granted 4  .xv.  417 

—  See  Arrest 

—  When  may  issue  against  guardian  ad  litem 

to  collect  costs xvii.  102 

When  may  issue  after  death  of  judgment 


creditor  or  by  asidgnee  of  judgment xvii»  102 

- —  Leave  of  Court  to  issue,  when  not  neces- 
sary    xvii.  102 

—  Supetaedeas  of,  will  not  be  grat^ted  because 
of  delay  in  issuing,  when  reasonaible  cause  is 
shown    xvii.  107 

—  Ebgagements  of  attorney  tor  judgment- 
creditor  no  excuse  for  drfay  in  issuingi  .xvii.  107 

—  Provision  of  Obde  Civil  Procedure  author* 
izing  discharge  of  imprisoned  judgment^lebtor 
because  of  delay  in  issuing,  has  no  application 
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to  execution  issued  against  the  plaintiff,  .xvii.  107 

When  supersedeas  of  not  granted  because 

of  delay  of  referee  in  deciding  case zrii.    19 

See  Arrest. 

— —  When  properly  issued^  biecaum  amended 
complaint  sets  forth  cause  ctf  action  in  tort^  not- 
withstanding order  of  arrest  was  set  aside  be- 
cause original  comfplaiot  was  insufficient. 
x?iii.    77 

Practice   on   reversal  of  order  vacating. 

xviU.    79 

Supersedeas  of,  issued  against  plaintiff  in 

action  may  be  granted*  in  proper  case  .  .xviii.    93 

Must  be  set  aside  when  transcript  has  not 

been  filed  in  proper  county  ....... .xviii.  97,  note* 

See  Arrest;  Imprisonmenit 

Against  the  person  need  not  be  issued  witii- 

in  ten  days  after  return  of  execution  against 
the  property  under  Section  572  of  the  Oode. 
This  applies  only  to  an  order  of  arrest  .  .xxiv.  170 

See  Judgment  on  Application  to  Court. 

It  seems  that  Oode  Civil  Procedure,  Section 

1377y  applies  to  executions  against  the  person, 
and  that  the  issue  and  return  unsatisfied  of  an 
execution  against  defendant's  property,  within 
five  years  from  entry  of  judgmenit,  is  a  suffi- 
cient basis  for  the  subsequent  issue  of  execution 
against  the  person  in  a  proper  case,  after  the 

period  of  five  years  has  elapsed xxvii.  395 

Under  Oode  Oivil  Procedure,  Section  549, 


an  allegation  in  a  complaint,  that  the  defend- 
ant received  the  money  sought  to  be  recovered, 
in  a  fiduciary  capacity,  sets  forth  a  substan- 
tive part  of  the  cause  of  action,  and  execu- 
tion against  the  person  may  be  issued  upon 
the  judgment,  under  Section  1487,  subd.  1,  al- 
though no  order  of  arrecit  was  granted  and 
executed  in  the  action xxvii.  396 
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Under  Code  Civil  Procedure,  Section  572,  a 

delay  of  three  months  from  entry  of  judgment, 
does  not  deprive  the  plaintiff  of  the  right,  in 
an  othei^dse  proper  case,  to  issue  execution 
against  the  defendant's  person,  and  then  have 
his  right  to  enforce  it  determined  as  therein 

pijeftcri'bed   .xxvii.  396 

A^nst  executor  or  administrator.    A*ppli- 

cation  of  Section  2606  of  the  Oode  of  Civil 
Procedure xxxii.  194 

EXECUTOR  AND  ADMINISTEATOR. 

When  account  by,  filed  in  time i.  162 

Inr  a^bsence  of  objections^  non-residents  are 

entitled  to  letters  testamentary  without  giving 
bond;  non-residence  does  not  go  to  competency 
of  i.  302 

Must  state  his  residence^  in  application  for 

letters  testamentary / i.  304 

Duties  Off,  and  testamentary  trustee  sep- 
arable   ii.  115 

See  Administration,  Letters  of;  Legacy;  Ad^ 

ministrator;  Surrogate's  CJount 

When  leave  of  surrogate  to  bring  action  on 

lyond  of  executor  or  administrator  not  neces- 
sary   iii.  323 

When  such  action  cannot  be  maintalnect. 

iii.  323 

When  x>er80nally  liable  for  costs iii.  159 

^—^  When  judgment  therefor  may  be  entered 
against  him  personally  without  order  f^^  Oourt 
iii.  159 

Not  excused  from  accounting  here  by  pro- 
ceedings in  foreign  Probate  Court iii.  229 

See  Administration,  Letters  of;  Evidence; 

Findings;  Surrogate's  Oourt. 

Disputing  claim  must  file  written  answer. 

iv.  218 
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daim  of,  against  his  intestate's  eertate  can 

be  paid  only  on  allowance  by  fiurrogate iv.  370 

Neither  he  nor  bis  assignee  can  maintain 

action  on  siich  claim iv.  370 

May  require  vouchers,  aSftdaidt  of  o^e^itor 


and  items  of  claim  presented  to  him  beftore  pay- 
ing or  rejecting  it iv.  398 

—  See  Account;  Action;  Administraitiony  Let- 
ters of;  Parties  to  Action;  Pleadings;  Security 
for  Costs;  Surrogate's  Courts* 

—  Counter-claim  interposed  to  judgment 
against  adndnistrator,  when  not  allowed v.  421 

• —  When  executor  becomes  testamentary  trus- 
tee and  entitled  to  commissions  as  such  ...  .v.  436 

—  When  charged  with  interest  on  trust  fund. 
V.  436 

When  Court  has  not  jurisdiction  over  for- 


eign   V.  387 

—  Assignee  of  claim  in  favor  of  om^  of  two 
joint  executors  may  mfiintain  action  thereon 
against  them v.  267 

—  Mode  of  enforcing  claim  against  estate  in 
favor  of  executor • v.  267 

Ancillary  administrator  eannlot  sell  real 


property  to  pay  debts v.    50 

Subrogation  of  claim  of,  for  money  paid  to 


redeem  real  property  from  tax  sale,  in  place 

of  lien  of  taxes  vi.    62 

—  Power  of  surrogate  and  of  Supreme  Court 
to  open,  vacate  or  set  aside  accounting  of.  .vi.    15 
Effect  of  agreement  between  heirs  on  lia- 


bility of  vi,    15 

—  Bee  Abatement;  Accounting;  City  Court  of 
New  York  J  Evidence;  Laches;  Surrogate. 

—  R^noval  of,  for  misconduct  and  waste,  .vii.  257 

—  When  becomes  trustee  vit  857 

When  claim  presented  to,  considered  al- 


lowed   • •,,•,♦  .vii.  364 
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Fayment  of  claim  agaiiMrt  decedent's  es- 
tate, when  ordewd  .....* Tii.  964 

When  claim  properly  presented  to  one  of 

two  executors vii.  364 

Objection  to  claim  against  estate,  by  whom 

made vii.  273 

Where  there  were  originally  three  execntoni 

of  a  personal  estate  worth  over  |100,000,  and 
one  of  them  has  died,  three  full  commissions 
should  be  allowed  and  apportioned  between  the 
snrvirors  and  the  personal  representartiyes  of 
the  deceased  executor  vii.    92 

/*  seems,  that  a  testator  may  limit  the 

amotint  of  commissions  to  be  paid  his  executors 
or  deprive  them  entirely  of  commissions. .  .vii.     92 

When  commissions  cannot  be  withheld  by 

Court .vii.    92 

Letters  of  administration  with  the  will  an- 
nexed when  properly  granted  upon  giving  re- 
duced security  on  consent  of  heirs vii.  159 

When  validity  of  cannot  be  questioned^  in 

collateral  proceedings   vii.  159 

temporary     letters    of     administration, 

when  not  granted vii.  237 

See  Action;  Appeal;  Bond;  Costs;  Limita- 
tion to  Action;  Surrogate's  Court. 

When  costs  recoverable  against,  on  refer- 
ence of  claim  against  a  decedent viii.    11 

Eight  in  such  case  to  disbursements,  .viii.    11 

Who  entitled  to  be  appointed  administra- 
tor with  the  will  annexed viii.    77 

Joining  stranger  as  co-administrator. viii.    77 

When  action  should  not  be  brought  by,  in 

representative  capacity viii.  183 

Debts  due  from    decedent    not  properly 

counter-claimed  in  action  by  executor  for  pur- 
chase price  of  property  sold  to  such  creditor 
by  him viii.  183 
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When,  should  require  life  tenant  to  give 

security  against  waste  before  delivering 
property  to  him viii.  308 

Bemoval  of,  for  misconduct viii.  308 

When  motion  for  removal  of    executors 

granted  an  accounting  pending  proceedings 
for  their  removal viii.  308 

Operation  of  surrogate's  decree  removing 

executors  and  trustees,  cannot  be  prevented 
by  appeal viii.  349 

Security  required  on  appeal  from  such  a 

decree  viii.  349 

See  Appeal;  Costs;  Evidence. 

Letters  of  administration  cum  te9tamento 

wrmexo  to  whom  issued ix.  435 

When  conflicting  interests  of  applicant's 

husband  does  not  disqualify  her ix.  435 

When  non-residence  does  not  disqualify 

executor   ix.  448 

Wh«i  executor  not  removed  on  account  of 

non-residence  ix.  448 

When  held  to  have  a  place  of  business 

within  the  State ix.  448 

When  letters  of  administration  may  be  re- 
voked   ix.  243 

What  false  suggestions  of  a  materifd  fact 

will  authorize ix.  243 

When  not  required  to  amend  or  file  fur- 
ther inventory ix.  230 

Correctness  of  inventory  not  triable  except 

on  accounting ix.  230 

Bight  of,  to  sell  personal  estate  to  provide 

means  for  the  payment  of  debts ix.    56 

When  each  of  two  or  more  executors  has 

full  control  of  assets ix.    56 

When  one  of  three  executors  is  also  bene- 
ficiary under  the  will,  the  other  two  have  right 
to  exclusive  control  of  the  trust  fund ix.  448 
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"Wii€n  executor  not    required    to  deposit 

funds  subject  to  joint  order  of  the  execu- 
tors  ix.  488 

Power  of  flurrogate  to  restrain  from  exer- 
cising functions  of  office ix.    56 

Instance  of  case  in  which  application  for 

order  restraining  executors  from  selling 
property,  etc.,  denied ix.    56 

Fees  of  executor,  how  and  from  whom  col- 
lected, and  bow  determined,   where  separate 
and  distinct  trusts  were  created  by  the  will.  ^ 
ix.    28 

"When  not  necessary  to  cite  non-resident  on 

application  for  letters  of  administration. .  .xi.  250 

Effect  of  non-residence  on  right  to xi.  250 

"Where  a  wife  dies  intestate,  leaving  her 

husband  and  an  only  daughter  surviving,  her 
husband  has  the  better  right  to  administer  on 
her  estate xi.  250 

Where  it  is  not  necessary  to  cite  a  non-resi- 
dent on  an  application  for  letters  of  adminis- 
tration, letters  may  be  granted  to  the  pe- 
titioner, notwithstanding  such  non-resident, 
if  residing  within  the  State,  would  have  had  a 
better  right  thereto;  and  this,  although  such 
non-resident  filed  a  petition  for  letters  of  ad- 
ministration after  the  filing  of  the  first  pe- 
tition, and  before  the  granting  of  letters . . .  xi.  250 

The  petition  filed  by  a  non-resident  has  no 

relevancy  in  the  first  proceedings,  except  as 
to  what  it  may  declare  respecting  the  pe- 
titioner's residence xi.  250 

When  executor  may  give  good  title  under 

power  of  sale xi.  315 

When  debts  of  decedent  are  an  implied 

charge  upon  his  real  estate xi.  315 

When  testator's  property  cannot  be  sold 

for  the  payment  of  his  debts  and  funeral  ex- 
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iMtanoe  of  n  <Miae  in  whicb  exeontor  was 

held  to  be  guilty  of  maladministration  in  de^ 
fending  anite  luronght  agidnst  the  estate,  .zi.  115 

Extent  of  acoonnt  of  tmet  estate  required 

of  pergonal  representative  of  deceased  execu- 
tor and  administrator xi.  211 

To  whom  should  be  required  to  deliver 

trust  property  .,,..•.., ,  * xi.  211 

What  trust  property  required  to  be  deliv- 
ered   • *•,...  ,xi.  211 

Cannot  be  sued  in  representative  capacity 

upon  transactions  subsequent  to  his  testator's 
death  • xi.  115 

r When  action  against,  to  enforce  attoiney's 

lien  properly  brought  against  administrator 
personally  xi.  147 

See  Ck)8ts;  Evidence. 

•■ Letters  of  administration  €une  not  rendered 

void  ab  initio  by  a  failure  to  give  a  bond,  and^ 
therefore,  cannot  be  attacked  in  a  collateral 
proceeding  or  action xii.  301 

See  Security  for  Costs. 

When  non-resident  not  granted  letters  tes- 
tamentary without  giving  bond xiii.  365 

When  modified  security  not  taken  and  lim- 
ited letters  of  administration  not  issued,  .xiii.  205 

Bight  to  limited  letters  of  administration 

exists  only  where  there  is  a  right  of  action 
granted  by  special  provision  of  law. .   .  .xiii.  205 

A  husband  may  act  as  surety  upon  a  bond 

or  undertaking  given  by  his  wife,  and  U  seems, 
that  a  wife  if  she  hae  a  separate  estate  may  be 
a  surety  upon  a  bond  of  her  husband xiii.  ^67 

See  Contempt;  Security  for  Costs. 

Ancillary  administrator  is  to  be  treated  in 

action  brought  by  him  as  an  administrator. 
xiv.  277 
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Objections  to   accoimt  of  executor,  how 

made xiv.    52 

When  further  objections  may  be  filed. xiv,    52 

Leave  to  file  further  objections^  when  and 

by  whom  granted xiv.    52 

Administratrix     of     deceased    executor 

stands  in  place  of  such  executor  in  r^ard 
to  all  matters  affecting  the  trust  estate. . .  jdv.    52 

An  executor  who   has   received  moneys^ 

either  as  such  or  as  partner  of  deceased,  and 
invested  them  for  the  benefit  of  his  wife,  may 
be  examined  upon  his  accounting  in  respect 
thereto;  and  his  administratrix^  upon  her  ac- 
counting with  reference  to  the  trust  estate, 
may  also  be  so  examined xiv.    52 

Surrogate  may  order  intermediate  ac- 
counting on  his  own  motion  and  compel  the 
accoimtuig  party  to  submit  to  examination, 
the  same  as  if  objections  were  filed xiv.    38 

See  Powers;  Security  for  Costs;  Surro- 
gate's Ciourt 

Revocation  of  original  letters  testamen- 
tary avoids  ancillary  letters .xv.  406 

Ancillary  letters  of  administration  may  be 

issued  to  foreign  admimstrator  witbout  notice 
to  party  holding  ancillary  lettero  tesbamentaiy 
whose  original  letters  testamentary  have  been 
revoked xv.  406 

When  application  for  ancillary  letters  tes- 
tamentary granted xv.  390 

When  letters  of  administration  not  set 

aside  until  proceedings  for  probate  of  will 
instituted xv.  390 

When  questions  arising  on  applieatrcm  for 

ancillary  letters  referred xv,  390 

Non-residont  does  not  become  resident  by 

granting  letters  of  adminirtration  to  him 
within  this  State xv.    88 
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Gontrd.   237 

When  accounting  ordered,  notwithstand- 
ing no  one  is  i^titled  to  present  payment . .  xv.    54 

Objections  to  account  of,  may  be  stricken 

out  for  failure  to  proceed  promptly xv.  270 

When  costs  of  accounting  charged  against 

objector  to  executor's  account xv.  279 

When  executor  charged  with  costs  of  ac- 
counting   XV.  270 

Action  by  one  of  two  administrators  upon 

administrator's  bond xv.  371 

The  defenses  in  such  an  action  and  the  li- 
ability and  remedy  of  the  sureties,  stated. xv.  371 

Appeal  cannot  be  taken  by  foreign  admin- 
istrator of  deceased  party xv.    68 

See  Appeal;  Pleading. 

Priority  of  right  to  letters  of  administra- 
tion establifiihed  by  Eevised  Statutes,  not 
changed  by  Oode  Civil  Procedure,  Section 
2662 xvi.  191 

Non-residence  does  not  aflfect  right  to  let- 
ters of  administration xvi.  191 

Not  necessary  to  cite  non-resident  on  ap- 
plication for xvi.  191 

When  non-resident,     although  not  cited, 

entitled  to  letters  of  administration xvi.  191 

See  Injunction. 

Security  to  be  givai  by  an  administrator 

with  the  will  annexed  cannot  be  reduced  un- 
der Code  of  Civil  Procedure,  Section  2667. 
xvi.  343 

When  proceeding  for  accounting  of  may 

be  brought xvii,    68 

When  right  to  accounting  of,  barred   by 

statute  of  limitations xvii.    68 

When  bar  of  statute  not  waived xvii.    68 

When  proceeding  to  recover  distributive 

share  may  be  commenced,  and  when  barred 
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by  statnteof  limitations xvii.    67 

Wlien  accounting  not  ordered  at  instance 

of  parties  not  entitled  to  it,  althongh  other 
heirs  are xvii.    68 

"When  required  to  render  account  of  dece- 

d^at's  proceedings  as  general  guardian,  .xvii.    25 

• Foreign,  to  whom  ancillary  letters  have 

be^i  issued,  may  be  sued  in  this  State  by  non- 
resident  xvii.  214 

When  foreign  cannot  be  sued xvii.  214 

Effect  of  ancillary  letters  of  administra- 
tion, upon  right  to  sue  and  be  sued xvii.  214 

Ancillary  letters  of  administration,  upon 

what  proof  issued xvii.  214 

Effect  of  judgment  against xvii.  214 

Distribution  of  assets  in  case  of  grant  of 

ancillary  letters  of  administration xvii.  214 

See  Beference. 

Cannot  bind  estate  for  debt  contracted  by 

him  in  his  official  name xviii.    63 

Foreign  administrator  cannot  sue  in  courts 

of  this  State xviii.  135 

When  administrator  sues  in  representa- 
tive capacity .' xviii.  135 

See  Abatement  and  Revival;  Appeal;  At- 
tachment. 

Refusal  to  refer  claim  against  estate  may 

be  by  parole xix.  422 

When  and  how  executor  or  administrator 

may  remunerate  his  counsel  for  professional 
services  rendered  upon  his  accounting. .  .xix.  302 

■ Liability  of,  to  counsel  for  services  ren- 
dered   xix.  302 

When  fees  paid  by  executor  or  adminis- 
trator allowed  upon  accounting xix.  302 

Bight  of  personal  representative  of  de- 
ceased* legatee  to  letters  of  administration 
cum  testamento  annewo xix.  278 
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Who  has  not  capacity  to  «ue  on  adminis- 
trator's bond XIX.  246 

See  Administration. 

Bight  of  wife  from  whom  decedent  has  se- 
cured a  divorce  in  another  State  where  he  has 
married  ag€un  to  letters  of  administration. 
XX.  130 

When  and  on  what  causes  of  action  for- 
eign administrator  may  sue  and  be  sued  here. 
XX.  102 

When  and  by  whom  action  upon  bond  of, 

may  be  maintained xx.    47 

Cause  of  action  upon  bond,  when  accrues. 

XX.    47 

When  release  of  one  of  two  sureties  does 

not  release  the  other. xx.    47 

Duty  of,  to  plead  statute  of  limitations. 

XX.    27 

Not  allowed  sum  disbursed  by  him  in  pay- 
ment of  debt  barred  by  statute  of  limitations. 
XX.    27 

Within  what  time  proceedings  to  compel 

accounting  of,  should  be  begun xx.    27 

Where  surrogate  has  of  his  own  motion  re- 
quired the  filing  of  an  account  he  cannot  di- 
rect its  examination  by  a  referee xx.  270 

What  must  be  shown  on  application  by  ad- 
ministrator de  bonis  von  for  sale  of  decedent's 
real  property  to  pay  his  debts xx.  357 

Liability  of,  for  costs  of  action  against, 

how  determined  xx.  384 

Failure  to  sue  upon  or  refer  claim  against 

estate  within  six  months  after  its  rejection 
does  not  bar  it,  if    the  claim  is  a  judgment 
against  the  decedent  as  such  a  claim  cannot  , 
be  disputed  or  rejected xx.  421 

When  accounting  of,  should  be  ordered  on 

petition    of    creditor    notwithistanding    the 
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amount  due  the  creditor  ia  disputed xx.  421 

See  Interpleader. 

Assignee  of  claim  against  decedent  may 

petition  for  its  paym^it xxii.    72 

See  Costs, 

Decree  grantiQg  letters  of  administration 

to  minor  absolntely  void,  and  may  be  attacked 

collaterally xxui.  311,  429 

Contract  made  by  minor  while  acting  as 


administrator  not  binding  on  estate xxiii.  429 

When    claim    against   decedent's   estate 


barred  by  short  statute  of  limitations. .  .xxiii.  422 

—  Bejection  of  one  item  of  claim  sufficient  to 

set  short  statute  of  limitations  running  as  to 

such  item xxiii.  422 

Bejection  sufficient  to  set   short  statute 


runniag  although  notice  to  present  claim  not 

published xxiii.  422 

—  Bejection  may  be  by  attorney xxiii.  422 

Second  rejection  does  not  waive  former 


rejection  xxiii.  422 

Note  on  rejection  of  dawn  again^  dece- 


dent^s  estate xxiii.  427 

Attachment  cannot  issue  in  action  agaiast, 


for  accounting xxiv.    16 

Jurisdiction  of  Surrogate's  Court  to  re- 


quire accounting  when  exclusive xxiv.    16 

—  Action  against  by  successor  in  office  to  re- 
cover moneys  of  estate xxiv.    16 

—  Liability  of,  for  attorney's  services,  .xxiv.    16 
Accountiag.    Expenses  incurred  in  unwise 


and  fruitless  litigation  will  not  be  allowed. 

XXX.    78 

The  assent  of  an  executor  once  given  to 


a  specific  legacy  vests  the  interest  at  law  ir- 
revocably in  the  legatee,  and  the  executor  has 
no  right  to  apply  it  in  payment  of  debts. 
xxvi.  397 
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A  legatee  has  a  right  to  use  in  his  bnsiness 

chattels  specifically  bequeathed,  and  even  if  it 
becomes  necessary  for  the  executors  to  use  the 
chattels  for  the  payment  of  debts  and  ex- 
penseSy  the  executors  have  no  right  to  the  re- 
ceipts of  the  business  from  the  use  of  the 
chattels  xxvi. 

See  Surrogate's  Courts, 

Termination  of  trust;  charging  executor, 

etc.,  personally  with  costs xxvi.  141 

When  oonmiissions  will  be  allowed  to  an 

executor,  etc.,  personally  with  costs xxvi  141 

When  oonmiissions  will  be  allowed  to  an 

executor  and  trustee,  or  when  one  person  acts 
as  both;  and  upon  what  securities  allowed. 
When  commissions  allowed  to  executor  re- 
signing as  trustee,  and  upon  what  allowed. 

How  commissions  apportioned xxvi.  108 

A  Court  of  Equity  will  not  usually  take 


jurisdiction  of  the  acts  of  executors  in  the 
management  of  the  estate  in  cases  where  the 
Surrogate's  Court  'has  power  to  act,  unless 
special  circumstances  are  shown  which  make 
it  necessary  to  bring  into  action  the  power  of 
the  Court  to  supplement  the  powers  in  regard 
to  which  the  Surrogate's  Court  is  defective, 
or  for  some  other  reason  because  full  and  com- 
plete justice  cannot  be  done  in  that  Court. 

xxvii.  366 

A  temporary  administrator  who  is  also  sole 


surviving  executor  and  surviving  partner  has 
a  right  to  sell  a  seat  in  the  stock  exchange 

which  was  a  firm  asset xxvii.    21 

Decree  of  Surrogate  refusing  to  direct  an 


executor  of  an  executor  to  pay  over  moneys, 
etc.,  to  residuary  legatee  sustained xxvii.    70 

—  Executor.    Action  by xxvii.    -86 

—  In  his  representative  capacity  and  individ- 
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ually xxvii.    86 

Surrogate's  power  to  compel  an  acconnt- 

ing  by  an  executor  or  administrator  of  de- 
ceased executor,  etc xxvii.      7 

The  fact  that  the  eame  person  is  both  tem- 
porary administrator  and  surviving  partner 
was  immaterial xxvii.    21 

The  executor  of  an  executor  has  no  author- 

ity,  as  such,  to  administer  upon  the  estate  of 
the  first  testator : . . .  .xxvii.    70 

The  proper  proceeding  in  sudh  case . .  ?xvii.    70 

See  Decedents'  Estates. 

An  executor  who  intermeddles  with  the 

real  estate,  and  assumes  the  management 
thereof  without  authority,  has  no  right  to 
compensate  even  for  valuatble  services  ren- 
dered AS  such xxviii.  397 

Liability  for  costs.    As  to xxviii.  163n 

Under  Section  1836,  Code  of  Civil  Proce- 
dure, as  amended  May  17,  1897,  an  executor 
rejecting  a  claim  against  the  estate,  must  file 
a  consent  to  have  the  rejected  claim  deter- 
mined upon  the  settlement  of  executor's  ac- 
count, ten  days  before  "the  expiration  of  six 
months  from  the  rejection  of  the  claim,  or  be 
liable  for  costs xxviii.  161 

The  word  **  may,"  in  Section  1836,  pro- 
viding that  the  Court  may  award  costs  on  re- 
covery on  a  claim  rejected  by  the  executor, 
where  the  executor  fails  to  file  the  consent 
required,  construed  to  mean  **  shall  ".  .xxviii.  161 

Liability  for  interest  on  mingled  mon- 
eys  xxviii.  397 

Payment  of  funeral  expenses.  As  to  obli- 
gation to,  where  deceased  left  husband  xxviii.  164 

Payment  of  interest  or  principal,  where 

husband  of  deceased  in  possession  of  life  es- 
tate   xxviii.  164 
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Fiayment  of  taxes,  wbere  husband  of  de- 
ceased in  possession  of  life  estate xxviii.  164 

An  application  by  petition  to  open  an  ex- 
ecutor's  accounting,  made  after  judicial  set- 
tlement,  is  a  epecial  prooeediug xxix.    57 

An  order  of  the  Surrogate's  Court  denying 

such  an  application  is  not  a  ^^  final  determi- 
nation ''  of  the  special  proceedings .xxix.    57 

An  intestate's  estate  ifi  liable  for  the  un- 
dertaker's bill  incurred  in  the  burial  of  such 
intestate,  and  is  a  charge  upon  the  estate. 
xxix.  238 

Executor  under  will  may  pay  funeral  ex- 
penses, even  before  taking  out  letters  or 
qualifying xxix.  238 

Executor  may  make  himself  personally  li- 
able for  funeral  expenses,  where  he  has  suf- 
ficient assets  in  his  bands  and  declines  to 
pay xxix.  238 

When  costs  should  not  be  allowed  against 

tan  estate xxix.  238 

Where  an  answer  by,  is  filed  to  a  petition 

for  payment  of  distributiye  share,  alleging 
facts  showing  that  the  validity  of  the  claim  is 
doubtful,  the  petition  must  be  dismissed .  xxix.  243 

Jurisdiction  of    Surrogate's  Court  over. 

XXX.    76 

What  admissioiis  binding  against xxx.    76 

Liability  of,  as  trustees,  how  ascertained. 

xxx.    76 

Foreign,  disability  to  sue xxxi.      1 

Order  of  payment  of  debts xxxi.    99 

— -  Accounting  of.  Transfer  of  rights  to  pay- 
ments from  benevolent  association  before 
death  of  testatrix,  ho(w  affected  in xxxi.  230 

And  trustee,  proceeding  for  removal  of. 

, xxxii.  226 

Commissions  of  divisions  of  estate  into  va- 
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now  tnist8 xxxii.  281 

Decree  directing  payment  by.    Personfal 

jndgment  against  « .  .xzxii.  194 

Upon  the  death  of  an  administrator,  how 

action  for  personal  injnrioi  oauaing  the  death 
of  >his  decedent,  may  be  cotDtinned xxxii.  208 

Proceedinga  to  diaoover  property  of  dece- 
dent    xxxu.  239 

To  maintain  an  action  against  the  execn- 

tor  of  one  of  the  makers  of  a  joint  note^  the 
plaintiff  must  prove  the  insolvency  of  the  sur- 
viving makers xxidii,  303 

Right  to  appeal  from  deooree  refusing  pro- 
bate to  codicil  md  admitting  will  to  probate. 
, , , .  xxxiii.    25 

For  a  tort  committed  by  an  executor,  he  is 

liable  individually • xxxiii.  290 

Sale  of  teetator's  real  estate.    SuflSciency 

of  contract  by  correspondence « .xxxiii.  317 

Presumption  of  good  faith.  Conduct  of  ex- 
ecutor in  suffering  ckdm  to  be  established 
without  stubborn  oontest  xK>t  necessarily  to 
have  been  fraudulent xxxiv.  150 

^ Sale  of  realty  to  pay  claims  against  es- 
tate   XXV.  259 

The  appointment  of  temporary  adminis- 
trators, who  are  executors  named  in  the  will, 
should  not  be  set  aside  because  they  are  in- 
terested in  the  will xxxv.  268 

Claim  against  estate  of  a  decedent,  .xxxv.    35 

EXEHPI^ARY  DAMAOXSw 

See  libel  .,,.., xxviii. 

EZBMPTION& 

See  Execution. 
EXPSBT  WITNBaSBS. 

Where  value  of  labor,  property  or  profes- 
sional service  is  involved^  testimony  of  ex- 
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pert  witnesses  is  not  controlling,  but  the  jury 
may  exercise  their  own  judgment xiii.  323 

EXTENSION. 

See  Pleading. 

EXTRA  ALLOWANCE. 

What  is  the  basis  of;  where  undertaking 
has  been  given  on  appeal;  when  cannot  be 
granted  .. . ; i  194 

If  plaintiff  recover,  and  defeat  counter- 
claim, and  is  awarded  bul  extra  allowance,  the 
basis  on  which  to  compute  the  allowance  is 
the  amount  of  plaintiff  ^s  recovery,  and  also 
amount  of  the  counter-claim i.  350 

See  Additional  Allowance;  Costs. 

In  CSondemnati<m  Proceedings.     Applies 

only  to  proceedings  instituted  under  the  gen- 
eral condemnation  law,  and  not  to  those  un- 
der a  special  statute xxv.    14 

No  allowance  can  be  granted,  in  a  fore- 
closure case  under  Section  3253,  subd.  2  of 
the  Ciode,  where  no  defense  has  been  inter- 
posed in  the  action,  as  such  fact  must  ap- 
pear as  a  condition  precedent  to  the  right  of 
the  plaintiff  to  an  allowance xxv.  372 

How  extra  allowance  in  action  to  dissolve 

a  corporation  may  be  computed xxvi.    75 

FACTOR. 

When  not  acting  in  fiduciary  capacity,  .ix.  222 

FALSE  ANSWER. 

Interposition  of  false  answer  not  a  con- 
tempt of  Court xxv.  116 

See  Contemirt xxv.  273 

FALSE  ARREST. 

Action  for  will  lie,  for  abuse  of  legal  and 

valid  process ii.  210 

See  Evidence;  Pleadings. 
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The  action  for  false  impriflaament  for  ar- 
rest of  a  privileged  person  is  a  statutory  pro- 
oeedingy  and  will  not  lie  at  oommon  law . .  xxiy.  170 

Is  maintainable  only  against  the  officer  or 

person  actually  making  t!he  arrest xxiv.  170 

Witness's  immunity  from  arrest  when  it 

prevails xxiv.  170 

FALSE  REPRESENTATIONS. 

See  Replevin  xxix. 

FINANCIAL  CONDITION. 

False  representations  as  to.  See  replevin. 
xxix. 

FAMILT  PEDIGREE. 

How  proved   xxxi.  368 

FINAL  JUDGMENT. 

Is  one  which  concludes  the  action;  all 
others  are  interlocutory xxix.  127 


When  sheriff  entitled  to  poundage,  on  ex- 
ecution against  the  person ii.  232 

See  Attorney. 

Oonstable  can    charge  mileage,    only  for 

miles  actually  and  necessarily  traveled  in  exe- 
cuting processes,  and  not  exceeding  the  dis- 
tance from  the  place  of  the  abode  of  the  per- 
son served,  or  the  place  where  he  was  served 
to  the  place  where  it  is  returnable  and  back. 
viii.  325 

Constructive  mileage  not  allowed  con- 
stable   viii.  325 

See  Attachment;  Contempt;  Costs;  Di- 
vorce; Foreclosure;  Receivers;  Referee; 
Separation;  Surrogate. 

FICTITIOUS  NAME. 

Description  of  party  designated  by,  when 

not  necessary v.  355 

See  Contract;  Judgment xxv.  247 
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FINDINGS.  PA6B 
Bef eree  cannot  make  additional^  after  be 
has  made  his  decision  and  delivered  his  re- 
port   - ii-  185 

Withont  evidence  to  eiti^in  them  ate  rttl- 

ings  on  questions  of  law iii.  171 

Formal  proof  that  an  executor  has  adver- 

.  tised  for  claims,  does  not  authorize  a  conclu- 
sion of  law  €hat  defendant  is  entitled  to  a  dis- 
missal of  the  complaint,  in  the  absence  of 
proof  that  defendant  has  distributed  her  tes- 
tator's estate .iii,  171 

See  Exceptions. 

How  disposed  of  by  Court  before  which 

action  tried vi.  324 

Effect  of  failure  to  make,  becauae  deemed 

unnecessary » vi.  324 

When  the  finding  that  the  plaintiff's  rela- 
tions to  the  family  of  a  decedent  were  affec- 
tionate and  kindly,  like  those  of  a  daughter, 
not  inconsistent  with  the  finding  that  she 
performed  work,  labor  and  services  at  the  de- 
cedent's  request,  as  a  domestic  in  his  family. 
xi.  298 

Should  be  included  in  decision  and  signed, 

and  the  failure  to  so  include  them  will  pre- 
vent a  review  on  appeal  of  the  judgment  en- 
tered thereon  xvii.  243 

Form  a  p€irt  of  the  judgment-roll,  but  re- 
quests to  find  do  not xvii.  243 

Upon  what  question,  should  be  made. xvii.  371 

Are  necessary  on  determining  issue  of  law. 

xvii.  187 

When    exceptions    to    findings    properly 

taken;  when  unavailable  on  appeal xvii.  128 

When,  of  fact  will  not  sustain  judgment 

because  practically  a  finding  of  a  conclusion. 
xviii.    28 

Practice  as  to,  in  Surrogate's  Oourts.xviii.  270 

Necessary  upon  dismissal  of  complaint  in 
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action  tried  before  the  Cotirt  without  a  jury. 
XX.  136 

It  seefM,  are  not  neeeeiarj  where  judg- 
ment ifl  rendered  on  the  pleadings xx.  136 

When  suffioieni,  not  contained  in  case  on 

appeal xx.  288 

Whai  appeal  not  considered  because  of  ab« 


senoe  of  xx.  288 

What,  of  law  proper  in    action,  tried  at 


Circuit  by  Court  without  jury xx.  288 

—  When  failure  to  make  cannot  be  taken  ad- 
vantage of  on  appeal XX.  189 

—  When,  necessary  in   Surrogate's    Court. 
xxi.  85,    88 

Who  should  procure  making  of,  in  Surro- 


gate's Court xxi.    85 

Bemedy  in  Surrogate's  Court,  where  there 


is  a  failure  to  make xxi.    85 

When,  made  on  request,  need  not  be  in- 


cluded in  referee's  report xxi.  100 

Beport  of  referee  should  contain  all  find- 


ings made   xxi.  157,  note. 

Appeal  does  not  lie  from  refusal  of  request 


to  make xxi.  102 

—  When,  of  referee  too  indefinite xxi.  155 

—  When  referee  may  be  required  to  make,  or 

to  make  additional xxi.  155 

—  Power  of  Court  to  make  additional xxi.  155 

Remedy  where  finding  insufficient  in  form 


or  indefinite  in  substance xxi.  155 

Refusal  of  all  of  a  party's  requests  to  make 


may  be  noted  in  single  s^itenoe xxi.  263 

Refusal  to  make  is  not  finding  to  the  con- 


trary   xxi.  263 

—  Reasons  for  refusal  need  not  be  stated. xxi.  263 
— ^  May  properly  be  refused  where  immate- 
rial or  already  substantially  made xxi.  309 

—  When  need  not  be  inserted  in  decision .  xxi.  309 

—  When  not  error  to  refuse  to  send  back  case 
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for  further  findings xxi.  309 

When  report  of  referee  may  be  sent  back 

to  him  with  directions  to  include  all  his  find- 
ings therein xxi.  157,  note. 

See  Appeal;  Decision;  Judgment. 

Laws  of  1894,    Chapter    688,    repealing 

Section  1023  of  the  Oode,  which  authorized  a 
party  to  request  the  06urt  or  referee  to  peM 
upon  findings,  applies  to  an  action  submitted 
to  a  referee  before  the  passage  of  such  law, 
but  decided  afterwards xxiv.  260 

Must  be  passed  upon  by  referee  appointed 

by  Surrogate's  Court xxv.    59 

Of  Fact.    General  finding  and  judgment 

against  a  party  conclude  all  questions  which 
necessarily  arise  in  determining  the  right  of 
recovery  against  that  party;  but  when  an  out- 
iside  or  collateral  ifisue  only  is  involved,  to 
make  the  decision  upon  that  conclusive,  it 
should  appear  that  this  very  question  was  in- 
volved and  actually  decided  somewhere  in  the 
proceedings xxvii.  324 

Plaintiffs  would  not  be  concluded,  unless 

they  had  an  opportunity  to  try  the  present  is- 
sue upon  which  th^r  rights  depend  in  a  pro- 
ceeding which  would  amount,  as  instituted 
and  carried  forward,  to  due  process  of  law. 
xxvii.  324 

Scope  and  effect  of    amendments    to  the 

code  authorizing  decision  without  finding  of 
fact  and  conclusions  of  law xxvii.    37 

- —  Statement  of  grounds  of  decision  in  lieu  of 
finding  of  fact xxvii.    46 

Bequests  to    find  are  not  now    properly 

submitted xxxiv.    29 

FOLIOINO. 

Where   an    answer    and    a    verification 
thereto,  taken  together,  exceeded  two  folios 
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in  lengthy  but  neither  contained  two  folios — 
Held,  that  they  were  not  required  to  be  foli- 
oed  xi.  452 

FORCIBLE  ENTRY  AND  DETAINER. 

What  constitutes xxi.  116,  xxiv.    79 

Note  on  what  is  a  forcible  entry xxi.  118 

See  Injunction;  Sununary  Proceedings. 

What  issue  tried  in  proceedings  for. xxiv.    79 

FORECLOSURE. 

Mode  of  sale  iii,  when  purchaser  not  re- 
Heved  i.  126 

Under  what  acts  referee^s  fees  in,  are  to 

be  taxed  in  city  and  county  of  New  York. .  .i.  407 

Prior  mortgagee  properly  made  party  de- 
fendant, in  action  for  the  foreclosure  of  a 
mortgage  for  the  purpose  of  determining  the 
amount  due  on  his  mortgage iv.  158 

See  Appeal. 

Questions  which  cannot  be  tried  in  action 

of  vi.  336,  363 

Parties  to  action  of vi.  336,  363 

Adverse  claimants  not  proper  parties  to. 

vi.  336,  363 

Action  for,  of  mortgage  given  to  trustees 

to  secure  bonds,  by  whom  brought vi.    90 

Action  for,  of  mortgage  on  real  property 

is  not  an  action  in  rem vii.  328 

See  Limitation  to  Action. 

Order  requiring  sheriff  to  put  purchaser 

in  possession,  against  whom  enforced viii.  125 

Where  such  order  improperly  granted,  the 

Court  is  bound,  on  motion,  to  correct  the  er- 
ror    viii.  125 

Actions  for,  of  mortgage  on  real  property 

is  not  on  contract  within  the  meaning  of  sub- 
division 1  of  Section  484  of  the  Code  of  Civil 
Procedure,  but  is  an  action  in  rem ix.  141 

' Commissions    of    receiver    appointed    in 
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action  for  foreclosure  of  corporate  mortgage. 
Ix.  113 

See  Confiolidation  of  Action^;  Costs;  Re- 
ceivers. 

Where  property  sold  at  sale  should  be  de- 
livered to  purchaser xi.  307 

Sex>  Abatem^it  and  Bevival;  Mortgage. 

Grantee  under  unrecorded    deed  should 

be  brought  in  on  his  motion  as  a  party  defend- 
ant, where  he  has  not  been  guilty  of  laches. 
xii.  315 

—  On  a  motion  to  make  one  interested  in  mort- 
gaged pr^nises  a  party  to  an  action  to  fore- 
close the  mortgage^  the  merits  of  his  defense 
cannot  be  inquired  into.  • xii.  315 

Surplus  moneys  arising  on^  should  be  paid 

into  Court  xii.  133 

Determination  in  surplus  money  proceed- 
ing is  res  adjudicata xii.  139 

Report  of  referee  in  surplus  money  pro- 
ceeding, when  confirmed  by  the  Court,  be- 
comes a  valid  judgment,  from  which  either 
party  may  appeal xii.  139 

See  Summary  Proceedings. 

What  service  of  summons  sufficient  to  con- 
tinue U8  pendens  in  action  for » . .  .xiii.  389 

Time  of  notice  of  application  for  judg- 
ment in  action  for,  may  be  ehortened  by  order 
to  show  cause , , xiv.  340 

Order    directing    reference    to    compute 

amount  due  cannot  also  provide  that  upon 
coming  in  of  referee's  report  it  shall  be  con- 
firmed and  the  plaintiff  shall  have  an  extra  al- 
lowance   xiv.  340 

Effect  of  sale  of  several  parcels  of  land  as 

one,  in  proceedings  for  foreclosure  of  mort- 
gage by  advertisement,  upon  title xiv.  254 

^ —  Instance  of  case  in  which  that  done. .  .xiv.  254 

See  Judicial  Sale. 
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Prior  mortgagee  not  necessary  party  to 

action  for xv.  171 

When  not  necessary  to  revive  and  continne 


action   xv.  171 

—  See  Costs;  Parties  to  Action. 

When  interest  of  assignee  in  bankmptcy 


In  mortgaged  premises  not  foreclosed,  be- 
canse  he  was  not  a  party  to  action  in  his  of- 
ficial  capacity,  although  he  was  a  party  in- 
dividually  * xvi.  161 

—  Who  should  be  parties  to  action  of. .  .xvi.  161 

—  When  title  of  owner  of  equity  of  redemp- 
tion not  affected  by  judgment  in  action  of. 
xvi.  161 

—  When  purchaser,  failing  to  complete 
^purchase,  not  liable  for  deficiency  arising  on 
second  sale xvi.  304 

When  opening  sale  in  action  of,  discre- 
tionary   — xvii.  318 

See  Mechanic's  Lien. 

When    mortgage    may   be    reformed    in 

action  for  in  County  Court xviii.  293 

Writ  of  assistance  to  put  .purchaser  at 

sale  on  foreclosure  of  mechanic's  lien  into 
possession,  when  issued xix.  378 

Sale  on  foreclosure  of  mortgage  by  whom 

conducted  and  how  adjourned .xix.  381 

Determining  time  of  sale  is  judicial  act 

in  the  performance  of  which  the  officer  selling 
should  not  be  directed  by  Court xix.  381 

When  costs  of  action  of,    not    awarded 

against  party  personally xix.  296 

When  Court  at  Special  Term  may  prop- 
erly direct  order  of  sale xix.  296 

— —  When  property  properly  directed  to  be 
sold  in  two  parcels xix.  296 

Mode  of  foreclosing  mortgage  given  to 

loan  commissioners xx.  113 
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Action  for  fitriot  may  still  be  maintained. 

xxi.  343 

Basis  of,  and  practice  in  strict  foreclosure 

stated xxi.  343 

Defendant  in  action  for  strict  foreclosure 

should  not  be  required  to  pay  costs  of  an- 
other suit  to  which  he  was  not  a  party,  nor 
for  improvements  made  by  one  who  knew  of 
his  mortgage,  nor  should  any  unusual  exac- 
tions be  made xxi.  343 

' Purchaser  at    foreclosure  sale    does  not 

take  subject  to  lien  of  second  mortgagee  who 
was  not  made  a  party  to  the  action,  but  his 
title  relates  back  to  the  date  of  the  mortgage. 
xxi.  343 

Where  there  can  be  no  sale  under  a  judg- 
ment of  foreclosure  because  the  property  has 
been  sold  under  a  prior  lien  a  personal  judg- 
ment for  the  amount  due  cannot  be  rendered. 
xxi.  374 

Failure  of  guardian  ad  litem  to  file  formal 

answer  does  not  invalidate  judgment,  but  is 
a  mere  irregularity  which  may  be  cured  by 
permitting  the  answer  to  be  filed  at  any  time 
mmo  pro  tunc xxii.  416 

Referee  to  sell  is    not  required    to  take 

oath  after  his  appointment  or  give  a  bond  or 
qualify  in  any  formal  manner xxii.  416 

Where  mortgage  held    invalid  in  action 

to  foreclose  it,  judgment  cannot  be  rendered 
in  favor  of  plaintiff  on  bonds xxii.  380 

When  judgment    for    deficiwicy  may  be 

granted  after  sale  of  mortgaged  premises  un- 
der prior  mortgage xxii.  426 

See  Judgment;  Liens;    Parties  to  Action; 

Receiver;  Referee. 

Corporate  grantee  of  real    property  not 

necessary  party  to  action  to  foreclose  mort- 
gage where  deed  not  recorded  and  its  man* 
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ager  ia  made  defendant  as  owner  of  equity  of 

redemption xxiii.  197 

Order  of  reference  to  compute  amount  due, 

not  jurisdictional   xxiii.  197 

When  such  order  in  due  form xxiii.  197 

— ^—  Presumption  as  to  referee's  oath xxiii.  197 

Judgment    in    action    for,     cannot    be 

amended  after  sale  by  inserting  provision  for 

deficiency xxiii.  264 

CompeuBation  of  referee  on  sale  in  fore- 
closure    XXV.  100 

Proof  that  notary  public  knew  the  mort- 


gagor whose  acknowledgment  he  took.xxvi..  392 

—  Allowance  against  defendant  unreason- 
ably defending,  limited  to  two  hundred  dol- 
lars   xxvi.  392 

—  A  party  in  possession  who  appeals,  may 
stay  execution  by  giving  an  undertaking  to 
the  eflfect  that  he  will  not  commit  waste  while 
he  remains  in  possession  and  in  case  of  defic- 
iency in  case  of  sale  on  final  judgment,  will 
pay  the  value  of  the  use  and  occupation  of  the 
premises,  not  exceeding  a  sum  fixed  by  a 
judge  of  the  Court  below xxviii.    34 

A  party  against  whom  judgment  is  taken 


for  deficiency,  who  appeals,  may  stay  execu- 
tion by  giving  an  undertaking  to  the  effect 
that  if  the  judgment  is  affirmed  or  the  appeal 
dismissed,  he  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  interests  and 
costs,  not  exceeding  a  sum  fixed  by  a  judge 
of  the  Court  below xxviii.    34 

—  Under  Section  1331,  a  subsequent  pur- 
chaser who  has  surrendered  possession  of 
the  mortgaged  premises  to  the  mortgagee  is 
not  entitled  to  a  stay  on  appeal xxviii.    35 

—  It  seems  that  Section  775  of  Code,  author- 
izing a  judge  out  of  Court  to  stay  proceed- 
ings under  an  order  or  judgment  appealed 
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from,  pending  the  appeal,  is  applicable  to  a 
snbseqnent  purchaser  of  mortgaged  premi- 
ses, who  has  snn^ndered  possession  to  the 
mortgagee,  and  who  has  appealed  from  a 
judgment  foreclosing  the  mortgage  and  or- 
dering a  sale  of  such  premises,  but  who  is  li- 
able for  no  deficiency  arising  on  such  sale. 
xxviii.    35 

Undertaking  on xxviii.  41n 

Defense  a  failure  of  construction.    In  an 

action  to  foreclose  a  mortgage,  nominally 
given  for  purchase-money,  it  appeared  that 
the  mortgagee  must  have  known  that  he  was 
not  dealing  in  good  faith xxviii.  328 

The  fact  that  the  mortgagor  did  not  disaf- 
firm a  transaction  immediately  upon  discov- 
ery of  fraud  does  not  prevent  his  setting  up 
his  legal  defense  to  the  enforcement  of  the 
mortgage   xxviii.  329 

Defense  of  want  of  consideration,  as  to. 

xxviii.  332n 

Defense  of  fraud,  as  to xxviii.  332n 

Parties,  necessary.    The  purchase  of  land 

who,  as  a  part  of  the  purchase  price  thereof, 
assumes  and  agrees  to  pay  a  mortgage  upon 
the  premises  and  executes  a  mortgage  to  the 
grantee,  guaranteeing  performance,  on  an 
action  to  foreclose  the  latter  mortgage,  the 
first  mortgagee  is  a  neceiwary  party,  .xxviii.    49 

Beceivers,    conflicting.    When    a    junior 

mortgagee  of  real  property  commences  an 
action  to  foreclose  and  produces  the  appoint- 
ment of  a  receiver  and  subsequently  a  senior 
mortgagee  commences  an  action  in  foreclosure 
and  also  procures  the  appointment  of  a  re- 
ceiver, the  junior  receiver  under  the  foreclos- 
ure of  the  senior  mortgagee  is  entitled  to  the 
rents  and  profits xxviii.  332 

Bef  erence.    Under  Supreme  CSourt  rule  64, 
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every  party  \rIio  has  appeared  in  the  cause  or 
filed  notice  of  a  claim  to  surplus  money  shall 
be  entitled  to  notice  thereof,  aad  to  all  legal 
proceedings  relative  to  such  surplus. .  .xxviii.    14 

Report  of  l^f  eree,  order  confirming,  may 

be  set  aside  by  Special  Term;  and  may  per- 
mit an  interested  party,  in  a  proper  case,  to 
file  exceptions  thereto  nunc  pro  tunc,  .xxviii.      4 

Sale  by  Referee.  A  Referee  in  a  mort- 
gage foreclosure  has  earned  his  fee  when  he 
has  made  a  sale  of  the  property  under  the 
judgment xxviii.  192 

Order  taking  the  Referee's  fees  is  not  nec- 
essary  xxviii.  193 

Surplus  money.    Disposition  of 

• xxviii.  102,  221 

Distribution  of  surplus  money  by  Surro- 
gate's Court , 

See  Decedents'  Estates. 

Proceedings  for  the  distribution  of  sur- 
plus moneys  by  a  Surrogate's  Court  will  not 
be  suspended  on  ihe  objection  that  all  the 
creditors  of  the  decedent  have  not  been  cited, 
and  an  allegation  of  insufficiency  of  the  per- 
sonal assets  to  pay  the  claims,  where  neither 
the  names  of  creditors  nor  the  details  as  to 
claims  are  given,  and  the  alleged  insufficiency 
of  assets  has  not  been  judicially  established. 
xxviii.  221 

A  creditor  of  a  decedent  who  has  not  ob- 
tained a  lien  upon  the  real  estate  by  virtue  of 
a  judgment  recovered  against  the  decedent 
and  properly  docketed,  is  not  entitled  to 
share  in  the  surplus  moneys  arising  on  fore- 
closure of  a  mortgage  on  decedent's  real 
property  , xxviii.  220 

Running  of    the  Statute  of    Limitations 

against  a  creditor  of  a  decedent  is  not  sus- 
pended by  the  fact  that  surplus  moneys  aris- 
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ing  from  the  sale  under  foreclosure  of  a  mort- 
gage on  decedent's  real  property  are  in  the 
hands  of  the  Surrogate's  Court  for  distribu- 
tion  , xxviii.  221 

Surplus  moneys  arising  from  the  sale  of 

decedent's  real  estate  under  the  foreclosure 
of  a  mortgage  thereon  are  regarded  as  realty 
and  go  to  the  heirs-at-law  or  devisees,  and  not 
to  the  administrator  or  executor xxviii.  220 

Under  Section  2799,  surplus  moneys  aris- 
ing from  the  sale  of  decedent's  real  property 
on  mortgage  foreclosure,  are  to  be  distrib- 
uted as  if  they  were  the  proceeds  of  the  sale 
of  decedent's  real  property,  sold  pursuant  to 
a  decree  xxviii.  221 

Whore  a  judgment  of  foreclosure  is  void 

as  against  the  owner  of  the  equity,  has  ap- 
pearance in  surplus  proceedings  does  not 
estop  him  from  asserting  her  right  to  the  land. 
xxix.  319 

-— —  Construction  of  Section  723 xxix.  319 

Foreclosure  of,  how  affected  by  death  of 

parties xxx.    89 

FOREIGN  CORPORATION. 

When  could  not  be  sued  at  common  law. 
vii.  222 

When  Court  of  thfe  State  has  not  jurisdic- 
tion of  action  against  for  specific  perform- 
ance of  contract  to  sell  lands vii.  222 

Inspection  of  books  of xxi.  379 

See  Corporation;  Smnmons. 

Action  by  resident  of  <3ie  State  against  a 

foreign  corporation — ^residence  of  plaintiff — 
jurisdiction xxv.  108 

See  Supplementary  Proceedings. . .  .xxvi.  295 

See  District  Court xxvi.  298 

Resident  advertising  agent  held  a  '*  man- 
aging agent  '*  within  Section  432  of  the  Code, 
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upon  which  siiimnoa<s  may  be  served. .  .ijtxvii.    41 

When  action  lies  at  the  suit  of  a  non-resi-  * 

dent  stockholder xxvii.    33 

When  stockholder  may  not    maintain  an 


acticm  to  set  aside  an  assignment  by  a  corpo- 
ration for  the  benefit  of  creditors. ....  .xxvii.    33 

Motion  to  set  aside  service  on.    Sufficiency 


of  affidavit xxviii.  231 

—  Sued  for  wrongfully,  killing  husband  in 
Connecticut,  by  person  removing  since  tort 
and  accepted  employment  in  New  York 
County  with  the  intention  of  making  Eangs 
County  her  home.  Held,  sufficient  tq  show 
that  she  was  a  resident  of  New  York,  within 
the  provisions  of  Code  Civil  Procedure,  Sec- 
tion 1780,  authorizing  such  suit  to  be  main- 
tained by  a  resident  of  the  State xxix.  141 

—  In  an  action  for  the  wrongful  killing  of 
deceased  at  a  crossing,  an  instruction  that,  if 
defendant's  engineer  saw  deceased  in  danger 
of  being  struck  if  the  speed  of  his  engine  was 
not  checked,  it  was  his  duty  to  use  reason- 
able and  proper  efforts  to  stop  the  train, 
merely  imposed  the  duty  on  the  engineer  to  use 
reasonable  efforts  to  prevent  a  collision  when 
he  saw  that  decedent's  life  was  in  danger, 
and  was  not  therefore  erroneous xxix.  141 

—  Proceedings  to  enforce  attachment. .  .xxx.  161 

—  See  Attachment. 

—  Examination  of,  to  ascertain  the  existence 

of  attachable  property xxxii.  222 

—  An  action  may  be  maintained  by  a  di- 
rector or  against  former  directors  for  an  ac- 
counting   xxxiv.  113 

—  Construction  of  Sections  1781  and  1782. 
xxxiv.  118 

Action  by  directors  of,  to  compel  the  pres- 

id^it  to     account  for  his    official    conduct. 
xxxiv.  200 
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Arrest  on,  allowed  when xxviii.  179,  184n 

FOREIGN  LAW. 

Presumed  to  be  ciame  as  our  own  in  ab- 
sence of  proof  to  the  contrary xxvii.  303 

FOREIGN  STATUTE. 

Application  of,  in  action  for    negligence 

causing  death xxxii.  218 

FOREIGN  STATUTE  OF  LIMITATIONS. 

Jurisdiction  of  Surrogate  to  grant  ancil- 
lary letters ^ xxvi.  285 

FOREIGN  WILL. 

See  Surrogates. 

FOREIGN  JXTDGMENT. 

See  Judgment. 

FORMA  PAUPERIS. 

See  Security  for  Costs;  Guardian  ad  Li- 
tem; Poor  Person. 

FORMER  ACTION  PENDING. 

When  pendency  of,  not  a  bar vii.  257 

Plea  of  pendency  of,    is  a  good  defense 

where  no  order  discontinuing  has  been  en- 
tered, notwithstanding  plaintiff  has  given 
notice  that  former  action  was  commenced  by 
that  mistake,  and  that  he    discontinued  the 

same xvi.  120 

Plea  of  the  pendency  of  a  former  action 

can  be  eflfectually  answered,  where  defendant 
did  not  appear  therein,  by  the  entry  of  an 

ex  parte  order  of  discontinuance. xvi.  120 

When  pendency  of,  a  bar .xxi.    42 

Where  an  action  to  foreclose  a  mortgage 

was  brought  as  required  by  Section  982,  Code 
of  Civil  Procedure,  the  Court  may  in  its  dis- 
cretion stay  its  prosecution  until  the  decis* 
ion  of  the  Federal  Court  in  a  pending  action. 
XXXV.  306 
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Denial  of  motion  for  loave  to  iflsue  execu- 
tion, wben  motion  mmeoessaiy  will  be  as- 
smned  to  be  on  that  ground  when  grounds  of 
denial  do  not  appear. viii.  266 

See  Stare  Decisis. 

Instance  of  a  determination  that  there  was 

no  statutory  stay  of  proceedings  in  an  action 
which  was  res  adjudiaUa  upon  a  subsequent 
motion  to  punish  a  party  for  contempt  in  dis- 
obeying an  order  made  therein xiii.  305 

The  rule  as  to  when  causes  of  action  are 

identical  and  as  to  when  the  determination 
in  one  will  be  a  bar  to  the  second,  stated . .  xiv.  146 

An  acti<m  to  hold  the  members  of  a  limited 

co-partnership  as  general  partners  and  an 
action  to  recover  from  a  special  partner  mon- 
eys wrongfully  takon  by  him  from  the  firm 
are  not  identical,  and  a  determination  in  one 
is  not  a  bar  to  the  other,  notwithstanding  some 
of  the  same  questions  were  litigated  in  each. 
xiv.  146 

See  Costs. 

Wh^ti  judgment  in  one  action  is  conclu- 

•rive  in  another  action  involving  substantially 
the  eame  questions  of  fact xv.    36 

When  reversal  of    judgment  in  favor    of 

plaintiff  requires  direction  of  non-suit  on  sec- 
ond trial  of  same  case ; xv.    65 

When  judgment  dismissing  complaint  not 

a  bar  to  another  action. xv.    62 

WhdX  has  been  adjudicated  in  a  litigation 

between  two  parties  to  an  action,  although 
both  we're  defendants,  acts  as  an  estoppel. xv.  354 

Bflf€k5t  of  dismissal  of  complaint  and  of 

verdict xv.  384 

Effect  of,  as  evidence  and  estoppel. . .  .xv.  354 

Appeal  from  judgment  does  not  suspend 

its  operation  as  an  estoppel xv.  354 

See  Arbitration ;  Bar. 
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Assignee  of  bond  and  mortgage  not  bound 

by  judgment  against  assignee,  rendered  in 
.  action  commenced  after  the  assignment,  .xvi.  222 

When  assignee  in  bankruptcy  not  bound 

by  judgment  in    action  to  which    he  was  a 
party  as  an  individual,  but  not  in  his  official 

capacity xvi.  161 

Insl^ce  of  order  granting  motion  to  dis- 


ndss  complaint,  and  for  reference  to  take 
proof  of  counter-claim,  conditionally,  not 
binding  and  conclusive  upon  the  Court  so  as 
to  require  the  appointment  of  a  referee  to 
take  proof  of  the  counter-claim  for  failure  to 

comply  with  the  condition • .xvi.  138 

Denial  of  application  for  order  to   show 


cause  does  not  amount  to  adjudication  of  mo- 
tion   xvi.  265 

When  foreign    divorce    binding  in    this 


State xvii.  297 

Determination  of  Surrogate's  Court  as  to 


inhabitancy  of  decedent  is  res  adjudioata  in  an- 
other action  in  another  Court  imless  it  ap- 
pears that  the  surrogate  did  not  act  judicially 
in  reaching  the  conclusion  he  did .......  •.  xix.  398 

Action  by  administrator  de  honia  non  has 


no  necessary  connection  with  action  for  same 
cause  brought  by  his  predecessor  which  was 
dismi^^sed  because  Court  had  not  jurisdiction 

of  the  parties .xix.  391 

—  In  an  action  to  recover  amount  due  on  con- 


tract and  damages  for  failure  to  perform  cer- 
tain co^ditions,  a  judgment  by  default  upon 
the  first  cause  of  action  is  re9  ad jiidioat€u  upon 
the  trial  of  the  second  cause  of  action  upon 
the  question  as  to  whether  conditions  prece- 
dent were  performed  by  plaintiff .xix.  373 

—  When  determination  of  Supreme  Court 
upon  motion  for  injunction  restraining  the 
prosecution  of  foreclosure  actions  is  re8  adju^ 
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dioata  upon  a  motion  involving  the  fiame  ques- 
tion in  the  foreclosure  action xix.  359 

See  Surrogate's  Court. 

WheQ  admiseion  of  will  to  probate,  is  not, 

as  to  right  of  illegitimate  child  bom  after  its 
execution  to  share  in  the  estate .xz.  332 

When  order  placing  cause  on  Circuit  cal- 
endar for  trial  is  not  res  adjudioata  upon  an 
application  to  stay  such  trial  until  an  equitable 
counter-claim  has  been  tried  at  Special  Term. 
XX.  352 

When  injunction  and  judgment  follow  as  of 

course  from xx.  189 

When  determination  ujwn  appeal  from  or- 
der vacating  injunction  decisive  in  same  Court 
on  appeal  from  judgment xxii.      1 

See  Appeal;  Eviden-ce;  PorecloBure;  Judg- 
ment. 

FORMER  DETERMINATION. 

See  Res  Adjudicata. 

FRANCHISE. 

See  Corporation. 

FRAXTD. 

T\lien  not  an  isBue  to  be  tried 1.  211 

— -  Sale  and  delivery  of  good's,  procured  by, 

passes  no  title  to  fraudulent  vendee^  and  the 

vendor  may  bring  action  of  replevin  to  recover 

possession  thereof ii.  222 

See  Execution. 

What  amounts  to,  in  contracting  lialbility.vi.  148 

Action  for  fraudulently  obtaining  signature 

to  bond  is  for  injury  to  property vi.  121 

Special  allegation  of  damage  mot  necessary. 

vi.  121 

When  falBe  statements  to  mercantile  agency 

sustain  claim  that  goods  were  procuiM  by.vii.    67 
What  amounts  to,  in  disposing  of  property. 

vii.    67 
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Bight  to  rescind  gale  of  goods  for. . .  •  ..•Tii.    67 

Effect  of  rescission  on  former  sale. vii.    67 

Where   sale    of    goods   induced  by  fraud, 

agreement  for  term  of  credit  is .  not  bindiug ,  vii.    67 

Proof  of  knowledge  of  faMty  of  statement 

;  necessary  in  action  for  d^eit .vii.  188 

See  Insolveut  Assignment 

— ^  When  action  for  goods  sold  through  false 
preitenses  is  ou  contract « viii.  249 

It  seems,  that  if  such  action  was  not  on  con- 
tract, it  would  be  for  an  injury  to  personal 
pr!operty • viii.  249 

Question  whether  assignment    of    claim  is 

fraudtilent  as  to  creditors  cannot  be  raised  in 
action  on  claim  assigned x.    80 

False  representations  orf  a  fact  whicii  can- 
not vary  or  be  varied;  are  continuing  t9o  long  as 
the  relations  of  the  parties  exist xii.  274 

When  contract  for  sale  ;tnay  be  rescinded  on 

ground  of,  without  restoring  moneys  appliciet^ble 
to  the  account xii.  274 

Property  may  be  fraudulently  dlt^posed  of 

by  means  of  a  judgment  ai^well  as  by  instru- 
ment executed  for  that  purpose <;^i-  ^^^ 

When  facts  and  circumstances  show,  in  con- 
tracting liability ,...xviL  289 

FRAXTDTTLEKT  CONVEYANCES. 

Purchaser  at  execution  ^ale  may  attadLxix.  363 

Instance  of  case  in  which  a  presumption  of 

fraud  was  established  .xix.  363 

See  Assignment  for  the  Benefit  of  Creditors. 

Instance  of  dwd  which  wasnot  a. xxi,  263 

See  Mortgage. 

!  Instance  of  case  in  which  it  was  held  that  a 

quitclaim  deed  executed  by  the  owners  of  the 
equity  of  redemption  of  mortgaged  premises  to 
cure  a  possible  defect  in  the  foreclosure  was'not 
obtained  by  fraud  or  false  representations. xxii.  416 
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— ' —  See  Abatement  and  Revival;  Arreert;  Attor- 
ney's Lien;  Contract;  Imprisonmeat;  Statute 
of  Frauds. 

Where  fraudulent  disposition  of  defend- 
ant's property  is  alleged  for  the  purpose  of 
supporting  an  order  of  artist  upon  that  ground 

the  fraud  must  be  proven xxiv.  279 

Accommodation  indorsement  of  a  promi- 
sory  note  before  maturity,  though  the  liability 
created  be  contingent,  is  a  valid  consideration 
fop  a  subsequent  transfer  of  property  to  the  in- 
doiser  as  against  the  creditors  of  the  person  ac- 
commodated   xxviii.  126 

The  mere  fact  that  there  are  facts  and  cir- 
cumstances which  the  jury  would  consider 
should  put  a  man  of  ordinary  prudence  upon 
inquiry  will  not  enable  creditors  to  impeach  a 
transfer xxviii.  126 

When  account  stated  may  be  impeached  and 

opened  for v  -xxx.  136 

FRIVOLOUS  ANSWER. 

See  Answers. 

FRIVOLOUS  PLEADINGS. 

See  Pleadings. 

FUNERAL  EXPENSES. 

See  Hu^and  and  Wife. 

Exectttoi^  to  pay  when  husband  living.xxviii.  164 

Husband  not  lialble  for  in  first  instance. . . 

xxviii.  168 

GAME  LAWS. 

See  Costs. 

GENERAL  ASSIGNMENT. 

See  Assignment  for  Benefit  of  Creditors. 

GENERAL  RULES  OF  PRACTICE: 

Rule  25,  requiring  statement  as  to  previous 
application,  does  not  apply  to  application,  for 
procesg  .... XV.  176 
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Defined  .,.. xi.  172 

Ls  not  a  part  of  the  Oourt  oc  under  its  con- 

troly  although  under  its  infitructiony  and,  in  a 
sense,  its  assistant xi.  172 

Is  dissolyed  by  final  adjournment  of  Court, 

but  is  not  adjourned  bj  temporary  adjourn* 
ment  or  recess  of  Court xi.  172 

May  reconsider  its  own  actions  at  same  ses- 
sion  xi.  172 

GIFT. 

Causa     mortis;    donee    can    recover    de- 
I>osit  from  bank  without  administration. xxvii.  263 

Inter  vivos.    Essential  element  of xxx.    18 

When    a    receipt    for   savings  bank  books 

passes  title  of  the  books  and  moneys  in   the 

banks xxxiii.  101 

Of  real  estate  is  not  invalid  because  gran- 
tor subsequently  becomes  insolvent xxxiii.      6 

GUARDIAN. 

GRANT  OF  LAND, 

under  water.    Reservatipn  in  a  deed^  of  use 
of  land  for  street  purposes. xxxii.      9 

Cannot  be  removed  until  such  facts  and  cir- 
cumstances are  shown  as  furnish  statutory  war- 
rant for  his  supersession. ...  ^ .... .  .viii.  159,  note 

Testamentary,  can  be  removed  only  where 

testamentary  trustee  can .viii.  159,  note. 

Instance   of    case   in    which  testamentary 

guardian  was  not  guilty  of  misconduct  war- 
ranting her  removal viii.  159,  note. 

When  surrogate  cannot  revoke    letters    of 

guardianship  of  an  infant's  estate. .ix.  243 

When  letters  of  guardianship    of    infant's 

person  may  and  should  be  revoked. ix  ,243 

Suit  concerning    infant's    personal    estate 


cannot  be  brought  by  general ix.  146 

—  When  general,  of  infant  may  convey  real 
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property  withoat  order  of  Court x.  227 

When  action  to  recover  for  breach  of  con- 
tract to  buy  real  property  may  be  brought  by 
general,  in  his  own  name x.  227 

When  general,  may  bring  action  in  his  own 

name  for  debt  due  decedent .x.  223 

Surrogate  may  order  intermediate  account- 


ing of  his  own  motion  and  compel  the  account- 
ing party  to  submit  to  exauiination,  the  same 
as  if  objections  were  filed xiv.    38 

—  See  Attorney. 

—  When  general,  charged  with  expense  of  ac- 
counting   %..... XV.  282 

—  When  not  allowed  commissions xv.  282 

—  When  not  allowed  taxes,  etc.,  paid  by  himi 

on  real  property  of  ward — xv.  282 

—  Duty  of  special  guardian,  on  accounting  of 
executor xv.  270 

—  When  action  should  not  be  brought  in  name 

of  general,  of  infant xvii.    25 

—  When  bondsmen  of  general,  may  be  sued. 
xvii.    25 

—  When  accounting  of  personal  representa- 
tive of  deceased  gen;eral,  may  be  required.xvii.    25 

—  When  foreign,  may  sue  here  on  cause  of  ac- 
tion in  his  ward's  favor xx.  332 

—  Note  on  right  of  general  guardiom  to  sue  for 

his  uxird ■. xx.  334 

—  When  special,  should  be  appointed  by  sur- 
rogate for  infant  on  accounting  of  administra- 
trix     » ; xxii.  377 

—  Notice  of  application  for  appointment  o(f 
special,  of  infant  not  necessary  where  surro- 
gate appoints  ex  mere  moto xxii.  377 

—  In  such  case  papers  need  not  state  whether 
iniCant  resides  with  his  parents  and  approves 
the  application xxii.  377 

—  Appointment  of  special  guardian  by  surro- 
gate not  revoked  by  subsequent  appointment  of 
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general  guardian xxiL  377 

A!ncillary  Onardian — ^When    elso    general 

guardian,  need  give  no  additional  t>ond. .  .xxiy.  239 

See  Accounts. 

GUARDIAN,  SPECIAL. 

WBien  functions  of,  cease iv.    57 

If  recognized  as  guardian  ad  Ute^n  in  Ap- 
pellate Court  entitled  to  compensation iy.    57 

Special,  on  accounting  of  administrator,  en- 
titled to  costs xxviii.    99 

GUARDIAN  AD  LITEM. 

When  irregularly  appointed i.  151 

Must  be  responsi'ble ii,  21,    22 

Cannot  sue  in  forma  pauperis ii.  21,    22 

See  Security  for  Costs. 

Irresponsible  person  not  appointed,  of  in- 
fant   V.  162 

When  order  appointing,  not  vacated  on  ac- 
count of  his  poverty v.  155 

Effect  of  failure  to  acknowledge  consent  to 

be vi.  305 

See  Surrogate's  Courts. 

Appointment  of,  for  non-resident  Infant  de- 
fendant, on  whose  application  made viii.  200 

Provisions  of  Code  of  Civil  Procedure  re- 
quiring appointment  of,  before  sunraions  issued 
in  name  of  infant  plaintiff  are  mandatory  and, 
therefore,  jurisdictional   ix.    48 

If,  not  appointed  for  infant  plaintiff  he  is 

not  properly  in  Court  and  his  complaint  must 

be  dismissed ' ix.    48 

Motion,  that  an  order  appointing,  of  infant 

plaintiff  be  granted  and  filed  with  the  usual  pe- 
tition, consent  and  affidavit  nunc  pro  tunc  can^ 
not  be  granted  after  dismissal  of  action. . .  .ix.    48 

See  Costs;  Infant. 

Power  of  Court  to  appoint  for  insane  per- 
son    xii.  147 
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When  should  be  appointed .xii.  147 

In  proceedings  to  remove  testamentary  tnis- 

teeSy  infants  should  appear  by  the  guardian  ad 
litem  appointed  for  that  purpose,  notwith- 
standing they  have  general  guardians xii.  390 

See  Security  for  Oosts. 

Failure  of,  to  object  to  judgment  in  action 


for  partition  because  action  is  brought  by  ten- 
nant  by  the  courtesy  does  not  invalidate  the 
judgment,  but  simply  renders  him  liable  to  the 

infant  for  damages .xiii.  109 

—  See  Infant. 

Service  of  order  requiring  infant  to  procure 


appointment  o^f xvi.  886 

—  How  appointed  for  infant  in  action  for  i>ar- 

ftition xvi.  386 

Responsibility  of,  for  costs  awarded  against 

his  ward  xvii.  102 

When  execution  may  issue  against  his  per- 


son    xvii.  102 

—  When  appointed'  for  infant  ntmo  pro  time 

to  support  confessed  judgment xvii.  346 

Instance  of  a  case  in  which  the  appointment 


of  a  guardian  ad  litem  and  all  proceedings  sub- 
sequent thereto  were  irregular  and'  rendered  a 

judigment  void xviii.  390 

When  application  for  appointment  of,  for 


infant  insufficient xix.  363 

When  proof  of  appointment  of,  not  neces- 


sary   xxi.      9 

—  When  objection  to  non-appointment  of, 
should  be  taken xxi.      9 

—  Interest  of  defendant  in  appointment  of,  for 
plaintiff   xxi.      9 

— -  See  Appeal. 

—  Failure  of,  of  infant  defendant  to  serve 
general  answer  in  action  for  foreclosure  does 
not  invalidate  judgment xxii.  416 

—  See  Pleadings,  Verification. 
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Plaintiff's  ex  parte  order  apixnnting  guar- 
dian ad  litem  ot  incompetent  defendant  aet 
aside xxvil.  209 

GUARDIAN  AND  WARD. 

When  right  to  letters  of  testamentary  goar- 
dian^hip  lost  by  delay  in  applying  therefop.xvi.  262 

HABEAS  CORPUS. 

To  secure  custody  of  child,  by  w^hom  is- 
sued  .vi.  299 

Effect  of  failure  to  state  in  peldtion  that 

I)erson  in  whose  behalf  writ  is  issued  is  not  de- 
tained by  virtue  of  a  final  order  of  a  competent 
tribunal,  etc vi.  299 

When  imprisonment  under  judgment  may 

not  be  inquired  into  upon  return  of vii.  406 

Discharge  of  person-  imprisoned  for  con- 
tempt, on .ix.  402 

What  may  be  inquired  into  on. xi.  172 

When  validity  of  bench  warrant  and  indict- 
ment on  which  issued  may  be  inquired  into.xi.  172 

Every  oflScer  having  power  to  grant  a  hor 

heas  corptis  may  exercise,  in  the  forms  pre- 
scribed by  law,  all  the  powers  of  the  King's 
Bench  in  England  and  the  Supreme  CSourt  of 
this  State,  and  the  fact  that  the  imprisonment 
is  under  a  warrant  issued  out  of  a  Court  of  gen- 
eral jurisdiction  upon  an  indictment  found  by 
a  grand  jury  thereat  does  not  change  the  rule. 
xi.  172 

To  authorize  the  discharge  on,  of  a  person 

imprisoned  under  a  bench  warrant  issued  ux>on 
an  indictment  against  him,  the  warrant  and  in- 
dictment mnst  be  absolutely  void xi.  172 

What  may  be  inquired  into  on xiii.  305 

When  proceedings  to  punish  for  con^tempt 

should  be  instituted  by : xiii.  305 

Where  return  to,  shows  the  prisoner  is  de- 
tained upon  a  writ  in  an  action  of  which  the 
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Oanrt  had  jurisdiction,  proceedings  should  be 
dismissed  and  the  prisoner  remanded xiii.  209 

—  Improper  refusal  of  supersedeas  of  execution, 
reviewa3>le  by  appeal  and  not  by  habeas  cor- 
pus   « xiii.  209 

Discharge  from  imprisonmeni    on    ground 

that  prisoner  has  been  previously  arrested  on 
same  charge  and  discharged,  when  not  granted. 
xiii.  183 

Where  order  of  commitment  for  contempt 

in  failing  to  pay  alimony  in  divorce  action, 
states  the  amount  thereof  but  mentions  no  for- 
mal fine,  the  omission  will  not  entitle  defendant 
to  his  discharge  on  habeas  corpus xiii.  183 

See  Contempt 

Proceedings  under,  are  special  proceedings. 

xiv.  241 

How  entitled xiv.  241 

•  Distriot  attorney  not  notified  of  proceed- 
ings under,  when  may  ai^peal. xiy.  241 

Where  return  to  habeas  corpus  is  demurred 

to,  the  proceedings  are  analogous  to  the  trial 
of  an  issue  of  law xiy.  195 

Where  plaintiff  in  an  action  for  divorce,  at 

wtiose  instance  the  defendant  has  been  impris- 
oned for  failing  to  pay  alimony,  is  seryed  with 
notice  of  hearing  of  habeas  corpus^  procured  by 
the  defendant,  and  files  a  return,  a  demurrer 
thereto  by  the  relator  amounts  to  admisEHon  of 
the  avermentB  contained  in  the  plaintifTs  pa- 
pers   xiv.    28 

Execution  of  process  is  practically  sus- 
pended liyy  placing  the  defendant  in  the  custody 
of  counsel,  pending  habeas  corpus  proceedings. 
xiv.     28 

Where  party  brought  up  on,  is  held  under 

mandate  issued  in  criminal  proceedings,  pris- 
oner cannot  be  discharged  until  notice  of  appli- 
cation for  discharge  has  been  given  district  at- 
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topney  xlv.  241 

See  Appeal ;  Oosta 

Service  of,  how  made xv.    19 

Effect  of  failure  to  make  proper  service,  xv.    19 

Special  county  judge  has  power  to  issue,  to 

review  legality  of  arrest  under  execution  issued* 
upon  justice^s  judgment xvi.  126 

Appeal  lies  from  final  order  made  upon  re- 
turn of,  discharging  or  remanding  prisoner  or 
dismissing  proceedings  xvi.  126 

Proceedings  on,  cannot  be  reviewed  by  cer- 
tiorari   .xvi.  126 

See  Appeal ;  Certiorari. 

Habeas  corpus  to  review  the  commitment  of 

an  infant  to  a  reformatory  institution  will  not 
be  sustained  to  review  the  commitment  where 
it  was  by  final  judgment  of  a  competent  tribu- 
nal of  criminal  jurisdiction,  even  where  the 
commitment  was  inadmissible xxix.  191 

The  proper  procedure  in  such  a  case  is  a 

petition  addressed  to  the  equitable  discretion  of 
the  Court xxix.  191 

Discharge  of  prisoner.    Duty  of  sheriff  in, 

XXX.  106 

Liability  of  sheriff  for  illegal  discharge  of 

prisoner  committed  in  civil  case xxxi.      6 

To  obtain  custody  of  children,  when  dis- 
missed    xxxi.  214 

Jurisdiction  of  Court  in xxxi.  214 

Scope  of xxxi.  214 

Custody  of  a  child.  Appeal  from  final  or- 
der upon  a  writ  of  habeas  corpus  requiring  de- 
fendant to  restore  her  child  to  the  relator.xxxii.    28 

HABITUAL  DRUNKARD. 

Notice  of  proceedings  in  ease  of  dispute  as 
to  his  habits • xxxir.      8 

HlfilRS. 

Liability  of,  for  debts  of  their  decedent. vii.  100 
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HIGHWATS. 

Railroads  are  public iii    11 

See  Afisesraient;  Oondemnation  Proceed- 
ings. 

HIGHWAT  00MMISSI0NER8. 

^         See  Certiorari. 

HOLIDAT. 

Saturday  half-holiday  excluded  in  comput- 
ii^  time  to  plead  where  last  diay  falls  on  Satur- 
day   xiii.  200;  Contra,  152 

Papers  may  be  served  on  the  Saturday  half- 
holiday .xiii.  152,  164 

Papers  and  process  may  properly  be  served 

after  twelve  o^clock  noon  on  Saturday  half- 
holiday XV.  379 

Service  of  process  may  be  made  upon  any 

holiday  or  half-holiday  except  Sunday. .  .xviii.  372 

Summons    may    properly    be    served    on 

Ohrkptmas  day * .xviii.  372 

Court  cannot  be  open  on   day  of   general 

election,  except  to  receive  a  verdict  or  dis- 
charge a  jury  or  for  the  exercise  of  certain  ju- 
risdiction in  criminal  cases xxiii.      1 

HUSBAND  AND  WIPE. 

When  alimony,  etc.,  granted  in  action  be- 
tween   ii.  416 

See  Assault  and  Battery;  Divorce;  Sepa- 
rate Maintenance. 

Liability  of  hu&ft)and  for  wife's  torts.,  .vi.  135 

See  Parties  to  Action. 

MaJTiage  a  status  which  cannot  be  put  oflf 

at  the  pleasure  of  the  parties ix.  328 

.When  domiciles  of,  diflferent ix.  328 

See  EKvorce;  Dower;  Partition;  Separa- 
tion. 

Husband  cannot  be  surety  on  undertaking 
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on  appeal,  for  wife .xii..l77 

See  Divorce;  Evidence. 

A  husband  may  act  as  surety  for  a  wife  ott 

her  bond  as  administratrix. .xiii.  267 

The  rule  that  at  common  law  a  ifaarried 

woman's  contracts  were  void,  but  in  equity  a 
married  woman  haying  a  separate  estate  was 
treated  as  a  feme  sole,  stated xiii.  267 

Prior  to  enactment  of  Laws  of  1884,  CShap- 

ter  381,  a  married'  woman  could  become  surety 
for  her  husband  if  dhe  expressly  charged  her 
separate  estate,  but  since  the  enactment  of  that 
law  no  such  charge  is  necessary,  and  it  seems 
she  may  now  form  a  copartnership  with  her 
husband  and  may  contra<:t  with  him  in  relation 
to  her  separate  estate iziii.  267 

Legal  actions    not    maintainaible  between, 

but  equitable  actions  are xv.  151 

When  husband  may  recover  in  equily  mon- 
eys expended  for  benefit  of  wife's  separate  es- 
tate  XV.  151 

What  amounts  to  abandonment xv.  313 

See  Alimony;  Evidence;  Parties  to  Action^ 

When  right  erf  husband  as  tenant  by  the  cur- 
tesy attaches xx.    17 

Action  by  wife  for  alienating  husband'^s  af- 

fectioDS  not  triable  before  justice  of  the  peace. 
XX.    36 

See  Contempt;  Deed;  Divorce;  Dower;  Ev- 
idence; Miarried  Woman;  Separation. 

Funeral  expenses  are  primarily  chargeable 

against  the  estate  of  a  married  woman,  and 
where  paid  by  her  husband  on  settlement  of  his 
account  as  executor,  he  should  be  allowed'  out 
of  the  estate  necessary  and  proper  funeral  ex- 
penses     xxviii.  163 

Husband  is  primarily  liable  for  medioal  ser- 


vices rendered  to,  and  mediciues  supplied*  to  his 
wife xxviii.  163 
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In  matrimonial  actions  for  abandonment^ 

under  Section  388  of  tihe  Ood^  of  Civil  Proce- 
dure, the  bar  of  the  Statute  of  Limitations  in- 
tervenes at  the  end  of  ten  years  from  the  date 

of  abandonment xxviii.  321 

The  right  of  counterciaim  in  matrimonial 

actions  is  expressly  given  by  Section  1770  of 
the  Code,  but  that  section  confines  the  right  of 
counterclaim  to  an  action  for  divorce  or  a  sepa- 
ration and  excludes  an  action  to  annura  mar- 
riage   : xxviii.  324 

— —  Where  a  woman  at  the  time  of  her  second 
marriage  had  a  second  husband  living,  who  sub- 
sequently died,  and  thereafter  she  alid  her  sec- 
ond party  lived  together  as  man  and  wife,  this 
validates  the  marriage  and.  it  becomes  bind- 
ing   .xxviii.  328 

Where  a  woman^l  husband    has    absented^ 

himself  for  five  successive  years,  and  she  con- 
tracts another  marriage,  f^uppomng  him  to  be 
dead,  the  marriage  is  not  void  until  pronounced 
so  by  a  Court i xxviii.  323 

Husband  primarily  liable  for  medical  ser- 
vices to  wife ; .xxix.    69 

Husband  taking  a  tenancy  by  the  courtesy, 

not  an  incompetent  witness  under  Section  829^ 

of  the  Code  of  Civil  Procedure. xxx.    38 

Implied  agency  of  wife  in  regard  to  husband 

to  bind  him  for  her  necessaries xxx.  374 

mPRISONMENT. 

When,  appropriating  property  of  creditor 
to  his  own  use  will  not  prevent  discharge  of 
insolvent  debtor  from  imprisonment viii.    29 

— —  When  use  by  d<5btor  of  property  obtained 
by  fraud  for  support  of  himself  and  family  will 
prevent  his  discharge ; .viii.      5 

What  amounts  to  making  over  of  property 

for  the  future  benefit  of  the  debtor  and  his 
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family   viii      6 

Burden  of  proof  thereof viii.    29 

See  Arrest 

When  application  of  inmlyent  debtor  tor 

his  disehai^e  from,  denied ix.    17 

Section  111  of  the  Code  of  Civil  Procedure 

limiting  the  time  that  a  x)er8on  may  be  impris- 
oned under  an  execution^  etx!.,  in  a  civil  action 
is  constitutional x.  158,  171,  note. 

Should  be  liberally  construed x.  158 

Applies  to  one  imprisoned  under  order  of 

arrest   x.  158 

Does  not  apply  to  those  imprisoned  under 

order  of  arrest x.  158,  169,  174,  note. 

When  requires  discharge  of  persouB  impri»> 

oned  under  execution x.  172,  note. 

Does  not  apply  to  one  imprisoned  for  con- 
tempt in  not  obeying  judgment  requiring  deliv- 
ery of  notes X.  137,  note. 

Note  an  Section  111  of  the  Code  of  Civil 

Procedure   x.  171 

Discharge    of    insolvent    judgment  debtor 

from,  under  Section  2200  et  seq.  of  the  Code  of 
Civil  Procedure,  when  refused. xi.  227 

Debtor's  proceedings  must  have  been  just 

and  fair xi.  227 

When  not  just  and  fair xi.  227 

What  use  of  property  will  prevent  dis- 
charge    xi.  227 

When  failure  to  account  for  money,  assert- 
ed to  have  been  obtained  by  duress  from  plain- 
tiflf  and  for  which  judgnnent  was  rendered,  will 
not  prevent  discharge xi.  227 

The  occasion  and  history   of  the  Stillwell 

act,  stated xi.  227 

When  person  imprisoned  under  order  of  ar- 
rest in  action  for  se]>aration,  not  discharged 
under  Section  111  of  the  Code  of  Civil  Proce- 
dure    xi.    55 
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Whea  person  imprisooed  under  order  odf  ar- 
rest in  action  of  replevin^  not  discharged  un- 
der Section  HI xi.    58 

Defendant  who  has  given  bail  under  Ood« 

cavil  Procedure,  Section  573,  Sub-division  3,  is 
not  in  fact  nor  in  contemplation  of  law  a  pris- 
oner; and  cannot  be  discharged  from  imprison- 
ment under  CSode  Civil  Procedure,  Section  111, 
as  amended  by  L<aws  of  1886,  Chapter  672..  .xi.'  407 

Section  111  of  the  Code  of  CSvil  Procedure 

applies  only  to  defendants  actually  confined  in 
jail  or  within  jail  liberties xi.  407 

Granting  a   motion  to  relieve  defendant 

from  liability  to  arrest  on  the  ground  that  exe- 
cution against  his  person  was  not  being  issued 
within  three  months  after  the  entry  of  judg- 
ment, rests  in  the  discretion  of  the  Court 

xi,  404,  407 

Instance  of  case  in  which  motion  denied. xi.  407 

It  seemSj  that  defendant,  to  be  entitled  to 

make  such  a  motion,  need  not  now  be  in  cuf^ 

*ody xi.  404,  407 

Application  should  be  denied  wherever  rea- 
sonable cause  is  shown ;  and  the  absence  of  neg- 
lect on  the  part  of  the  judgment  creditor  is  such 
reasonable  cause xi.  404 

See  Arrest;  Habeas  Corpus. 

Party  imprisoned  under  order  of  arrest  can- 
not be  discharged  therefrom  under  Code  of 
CSvil  Procedure,  Section  111 xii.  125,  126,  note. 

A  defendant  surrendered  in  exoneration  pf 

bail  after  issuing  of  execution  against  his  per- 
son is  entitled  to  discharge  froo),  after  he  has 

been  in  custody  six  months xii.  435 

T\Tien  discharge  ordered  for  delay  in  bring- 


ing action  to  trial xii.  252 

—  On  motion  to  discharge  a  defenda.nt  from 
arrest  on  account  of  unreasonable  delay  in 
bringing  an  action  to  trial,  unreasonable  delay 
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must  have  been  afflnnatiTelj  establifdied. .  .xii.  252 

When  disoharge  from  granted  far  delay  in 

issuing  execution  against  the  person 

xii.  247,  431,  433 

When  discharge  granted  under  Code  of  CSv- 

il  Procedure,  Section  2200  et  seq.,  formerly 
known  as  the  ^^Fourteen-day  Act,''  where  the 
arrest  was  on  the  ground  that  the  defentlant 
had'  fraudulently  disposed  of  his  property,  and 
a  motion  to  vacate  the  order  of  arrest  has  been 

denied ;...xii.  423 

When  discharge  from,  refused,  although  ex- 


ecution against  the  person  not  issued  within 
ten  days  after  return  of  the  execution  against 

the  property ; xiii.  209 

The  Court  is  not  bound  to  grant  superse- 


deas for  delay  in  issuing  execution,  where  rea- 
sonable cause  is  shown xiii.  209 

—  Ignorance  of  return  of  execution  against  the 
property  a  short  time  after  it  was  issued  is  such 

reasonalble  cause .xiii.  209 

Where  application  for  supersedeas  is  Im- 


properly denied,  the  remedy  is  by  appeal  and 
not  by  habeas  corpus. xiii.  209 

—  Discharge  from,  on  ground  of  delay  in  issu- 
ing execution,  denied  where  such  delay  consent- 
ed to  and  notes  given  in  settlement  of  judg- 
ment; but  the  creditor  may  be  required  to  sur- 
render and  cancel  the  notes  as  a  condition  to 

his  right  tp  maintain  the  execution .xiv.  360 

—  Where  defendant  arrested  under  three  com- 


mitments, two  of  which  were  issued  to  cure  de- 
fects in  that  which  preceded  it,  the  imprison- 
ment must  be  deemed  to  commence  at  the  time 
the  defendant  was  taken  into  custody  under 

the  first  commitment xiv.    28 

—  Section  111  of  the  Oode  of  Civil  Procedure, 
— ^limiting  the  term  6f  imprisonment  in  civil 
actions, — applies  to  cases  where  defendant  In 
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actLOo;  for  divorce  has  been  committed  for  con^ 
tempt  in  failing  to  pay  alimony. xiv.    28 

The  time  daring  which  one  imprisoned'  for 

contempt  in  failing  to  pa j  alimony  is  in  the 
custody  of  his  counsel  pending  habeas  corpus 
proceedingB  is  not  a  part  of  the  time  his  impris- 
onment is  limited  by  the  Code  of  Olvil  Proce- 
dure.  Section  111 . xiv.    28 

Actual  detention  within  the  prison  walls  for 

six  months  is  what  is  contemplated  by  the  Code 
of  CSvil  Procednre,  Section  111,  where  defend- 
ant is  committed  for  contempt  in  failing  to  pay 
alimony,  amounting  to  over  fSOO,  and  no  mere- 
ly constructive  confinement  can  be  taien  into 
account xiv.    28 

See  Arrest ;  Execution  against  the  Person. 

A  penson  once  imprisoned  for  contempt  in 

failing  to  pay  alimony  in  action  for  divorce, 
and  discharged  under  Oode  of  Oivll  Procedure, 
Section  .111,  cannot  be  again  imprisoned  for 
non-payment  of  alimony  suibsequently  accruing 
in  same  action xvi.  337 

Section  111  of  the  Code  of  dyil  Procedure 

prohibits  the  imprisonment  of  a  person  under  a 
like  process  issued  in  the  same  action,  after  he 
•has  once  been  discharged  from  imprisonment 
under  that  section xvi.  337 

It  seems,  that  Section  114  of  the  Cod^  of 

Civil  Procedure, — ^limitfaig  the  Imprisonment  to 
which  a  party  may  be  subjected,— <loes  not  de- 
prive the  succeeding  party  of  any  other  rem- 
edy  xvi.  337 

Affidavit  annexed  to  petition  for  dis- 
charge from,  when  should  be  made xvi.  369 

When  sheriff  protected  in  obeying  man- 
date of  order  directing  discharge  of  impris- 
oned judgment  debtor xvi.  369 

General  appearance  of  judgment  creditor 

in  proceeding  for  discharge  of  imprisoned 


392  CIVIL  PROCEDURE  REPORTS. 

IMPRISONMENT— Oonftntied.  page 

debtor,  whea  waives  defect. xvi.  369 

When  specific  objectionfl  to  jurisdiction 

of  Court  in  proceedings  for  discharge  of  im- 
prisoned judgment  debtor  necessary,  and 
when  not  deemed  to  have  been  taken xvi.  369 

See  Arrest;  Bail;  Escape. 

When  delay  of  referee  in  deciding  case 


not  ground  for  discharging  defendant  from 
imprisonment  under  execution  issued  against 
his  person xvii.    19 

—  See  Arrest. 

—  Statute  limiting  period  of,  in  civil  action, 
relates  to  final  and  not  to  mesne  process. 
xviii.  397 

See  Arrest;  Execution  against  the  Person; 


Insolvent  Debtor. 

When  discharge  from,  refused  on  ground 


that  debtor's  proceedings  are  not  just  and 
fair  because  he  has  failed  to  use  his  credit  to 
secure  payment  of  judgment xix.    23 

—  See  Arrest;  Contempt, 

—  Defendant     arrested     under     execution 


against  his  person,  not  absolutely  entitled  to 
discharge  therefrom  because  of  delay  in  is- 
suing execution,  where  the  delay  is  excused. 

xxi.  294 

See  Arrest. 

INCOMPETENT  PERSON. 

Jurisdiction.  A  person  being  a  resident  of 
Niagara  County  at  the  time  of  the  inquisition 
and  adjudication  of  incompetency  her  legal 
residence  continued  to  remain  in  the  County 
of  Niagara,  and  her  temporary  domicile  i^ 
Queens  County  did  not  operate  to  change 
her  previous  residence xxviii.  405 

INDEMNITY. 

See  Attachment. 
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Not  void  because  found  during  tempo- 
itary  adjoumm^it  or  recess  of  Court. .  • .  *  .xi.  172 

Not  void  beeaufie  charge  had  been  previ- 
ously considered  by  grand  jury  at  same  ses- 
sion and  dismi*ssed  and  then  reconsidered 
without  direction  of  C!ourt. xi.  172 

It  seemSy  that  if  direction  of  Court  were 

necessary  its  absence  would    be  a  mere  ir- 
regularity    xi.  172 

Where  a  defendant  has  a  remedy  by  ap- 
peal, he  is  not  entitled  to  a  writ  of  prohibi- 
tion restraining  the  trial  of  the  indictment. 
XXXV.  233 

INFANTS. 

Under  14  must  be  served  personally; 
service  on  guardian,  etc.,  alone,  not  sufficient; 
Court  no  power  to  appoint  guardian  ad  litem 
under  such  service i.  151 

—  May  sue  in  forma  pawperis. .v.  379 

— —  Should  sue  by  guardian  ad  litem  for 
money  or  property  belonging  to  him v.      1 

See  Appearance;  Guardian  ad  litem;  Se- 
curity for  Costs. 

Place  of  residence  of ,  how  determined. vi.  216 

See  Guardian  ad  litem;  Summons;  Surro- 
gate's Courts. 

When  may  prosecute  action  as  poor  per- 
son  .vii.  320 

See  Security  for  Costs. 

Suit  relating  to  personal  estate  of,  can- 
not be  brought  by  general  guardiau,  but  must 
be  brought  in  infant's  name  by  guardian 
ad  litem . . .  .ix.  146 

See  Costs;  Guardian;  Guardian  ad  litem. 

^ When  guardian  ad  litem  of,  not  party  to 

action ,^.. xi.      1 

' See  Pleadings,  Verification. 
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In  proceedings  for  sale  of    infant's  real 

property  a  written  contract  must  be  made 
and  reported  to  the  Oonrt;  bnt  prior  to  the 
enactment  of  the  Oode  of  Civil  Procedure,  a 
verbal  contract  was  sufficient xiii  413 

Prior  to  the  enactment  of  the  Code  of  Civil 

Procedure  the  only  effect  of  the  failure  of  a 
special  guardian  of  an  infant  in  proceedings 
for  the  sale  of  his  real  estate  to  make  an 
agreement  in  writing  was  that  the  pur- 
chaser should  not  be  compelled  to  complete 
his  purchase;  if  he  did,  his  title  was  not  af- 
fected by  the  failure  to  make  a  written  con- 
tract   xiiL  413 

/*  seems,  that  under  the  present  Code,  the 

the  title  to  real  property  of  an  infant  sold  in 
proceedings  for  that  purpose,  is  not  affected 
by  the  fact  that  contract  has  not  been  re- 
ported to  the  Court,  but  only  the  substance 
thereof xiii.  413 

Title  of  purchaser  of  infant's  property  at 

sale  duly  made  in  proceedings  instituted 
therefor  is  not  affected  by  errors  in  the  dis- 
tribution of  the  proceeds  of  the  sale xiii.  413 

Action  to  determine  claim  to  real  property 

cannot  be  maintained  against xiii.  380 

Jurisdiction  is  not  acquired  of,  by  ap- 
pointment of  guardian  ad  litem  upon  his  ap- 
plication, and  by  the  appearance  of  such 
guardian,  where  a  summons  has  not  been  duly 
and  regularly  served  upon  the  infant xiii.  420 

The  rule  was  otherwise  before  the  Code  of 

Civil  Procedure xiii.  431  note. 

Summons,  h^w  served  upon xiii.  420 

See  Guardian  ad  litem;  Partition. 

When  bound  by  judgment  equally  with 

adult XV.  436 

Remedy  where  guardian  ad  litem  neglects 

to  protect  interest xv.  436 
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See  Gnardian. 

Action  to  determine  claim  to  real  property 

cannot  be  maintained  against xvi.  375 

Service  of  snmmone  npon  guardian  ad  li- 

tem  of,  while  infant  is  absent  from  State,  is 
void  where  the  order  directing  such  service 
has  been  modified  by  a  judge  at  chambers. 
xvi.  386 

Order  appointing  guardian  ad  Utem  for  in- 
fant in  partition  action  must  be  made  by 
Court xvi.  386 

— —  Upon  whom  order  under  Code  of  Civil  Pro- 
cedure, Section  473,  designating  person  to  act 
as  gnardian  ad  Utem  for  infant  in  case  he  fails 
to  procure  the  appointment  of  such  a  guardi- 
an within  a  specified  time  should  be  made, 
and  when  service  thereof  insufficient xvi.  386 

See  Guardian  ad    litem;    Guardian  and 

Ward. 

When  action  should  be  brought  in  name 

of,  by  guardian  ad  Utem.,; ......  .^. .. ..  .xvii.    25 

See  Guardian;  Guardian  ad  litem. 

When  not  bound  by  judgment  recovered 

upon  service  upon  and  appearance  of  guar- 
dian ad  Utem  where  upon  the  application  for 
tiie  appointment  of  the  guardian  ad  Utem  it 
was  not  shown  that  the  hif ant  was  a  resident 
of  this  state  temporarily  absent . xix.  363 

See  Guardian  ad  litem. 

When  action  in  behalf  of,  may  be  brought 

by  foreign  guardian  to  whom  ancillary  let- 
ters have  been  issued. xx.  332 

Proceedings  to  procure  sale  of  real  prop- 
erty of,  cannot  be  resorted  to  for  purpose  of 
divesting  him  of  title  or  cueing  defect  there- 
in     XX.         1 

When  sale  of  infant's  real  property  abso- 
lutely void   * XX.      1 
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See  Attorney;  Guardian;  Guardi&n  ad  li- 
tem; Poor  Person-  Security  for  Costs. 

Cannot  be  administrator xxiii.  311,  429 

Upon  attaining  majority  may  sue  to  disaf- 
firm contract  made  by  him  ^i^le  assuming 
during  minority,  to  act  aa  administrator. 
xxiii.  311,  429 

Infant  Plaintiff  may  sue  as  poor  person 

through  her  guardian  ad  litem  without  giving 
security  for  costs xxiv.  400 

Security  for  costs  to  be  given  by,  when. 

xxviii.  177n 

See  Costs 

Commitment  of.  Proceedings,  how  re- 
viewed  xxix.  191 

Action  to  recover  fbr  board  and  lodging 

against;  what  necessary  to  allege  in  com- 
plaint   .xxxi.  342 

Custody  of  a  child .xxxii.    28 

See  Habeas  Corpus. 

IN  FORMA  PAUPERIS. 

See  Costs;  Poor  Person. 

INJUNCTION. 

Unauthorized  act  of  a  common  council, 
which  must  result  in  the  creation  of  a  public 
as  well  as  a  private  nuisance,  may  be  re- 
strained by i.  471 

When  granted  by  county  judge,  in  action 

pending  in  Supreme  Court,  it  is  a  lawful  man- 
date of  the  Supreme  Court,  and  is  binding 
until  set  aside;  and  violation  of  may  be  pun- 
ished by  Supreme  Court i.  484 

Whien  granted  in  an  action  against  a  mu- 
nicipal corporation  to  reertrain  a  corporate 
act;  common  council  ate  bound  by,  although 
not  formally  parties  to  the  action. i.  485 

/n    summnry    proceedi/ngs.      Cannot    be 

granted  before  final  order,  except  where  it 
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would  be  granted  to  etaj  proceedings  in  an 
action  of  in  ejectment;  if  the  questions  raised 
by  answer  of  tenant  are  within  jurisdiction  of 
justice  to  decide,  the  correotnesd  of  his  decis- 
ion must  be  raised  by  appeal;  but  where  the 
justice  proceeds  without  jurisdiction,  or  the 
tenant  has  equities  which  cannot  be  protec- 
ted in  the  proceeding,  it  might  be  granted. i.  422 

The  proper  remedy  to  stay  summary  pro- 
ceedings, when  the  magistrate  proceeds  with- 
out jurisdiction,  is  an  injunction,  and  not  a 
writ  of  prohibition i.  444 

Note  ofii i.  425,  443 

See  Prohibition,  Writ  of. 

Court  cannot  grant,  restraining  execution 

of  warrant  issued  under  judgment  in  proceed- 
ing for  forcible  entry  and  detainer  pending 
appeal  therefrom  ii.  336 

Ciourt  may  restrain  public  bodies  and  of- 
ficers by ii.  379 

When  Court  has  jurisdiction  to  grant,  re- 
straining common  council  of  city  from  taking 
action ii.  379 

Restraining  sheriff  from  satisfying  judg- 
ment pending  action  by  creditor  of  judgment 
debtor  to  set  it  and  the  execution  and  levy 
thereunder  aside  as  fraudulent ii.  389 

Should  not  be  granted  to  stay  summary 

proceedings,  unless  necessity  for  and  right  to 
it  are  very  clearly  established .ii.    94 

See  Security  for  Costs. 

In  receiver's  action  to  restrain  action,  .iii.  127 

See  Attachment;  Receiver. 

Order  restraining  defendant  from  inter- 
fering with  partnership  property  pending 
action  for  dissolution  of  partnership  cannot  be 
made  unless  plaintiff  gives  security: . . . .  .iv.  167 

Instance  of  an  injunction   pendente   Ute 

which  should  not  be  vacated iv.    53 
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See  Smnmary  Proceedings;  Supplemen- 
tary ProceedingB. 

The  granting  of  an  extra  allowance  ie  no 

bar  to  the  recovery  of  damages  on  a  vacatur 
of  an  injunction v.  164 

Order  staying    actions  and    proceedings 

when  not  void  because  too  broad vi.  106 

Power  of  Court  to  restrain  actions  and  in- 
terference with  property  when  receiver  has 
been  appointed. vi.  106,  113 

Application  of  Code  to  such  order vi.  106 

Power  of  Court  to  grant,  restraining  in- 
terference with  acting  tru€rt;ees  of  religious 
corporations  by  rival  claimant  of  office. .  .vi.  406 

When  granted  vi.  406 

Effect  of  insufficient  service  of  injunction 

order   vi.  106 

Motion  to  vacate  order  where  made. .  .vi.  106 

When  vacated  as  to  attaching  creditors. 

vi.  113 

See  Execution. 

Power  of  Supreme  Court  to  grant,  stay- 
ing action  in  other  Court vii.  113 

When  Court  no  power  to  grant  injunction 

restraining  prosecution  of  action  therein,  .vii.  113 

When  objection  that  relief  should  have 

been  cpought  by  motion  in  action  sought  to 
be  restrained  not  available vii.  113 

Complaint  not  necessary  on  application 

for,  when  right  thereto  depends  on  facts  ex- 
trinsic to  the  cause  of  action vii.  183 

Not  granted  in  State  Court  to  restrain  in- 
fringement of  patent  . . . , vii.  183 

Proper  course  where  erroneously  granted. 

vii.      5 

When  granted  to  restrain  mayor  of  New 

York  making  illegal  and  corrupt  appoint- 
ments to  public  office. .  • vii.      5 

*—  Ext^it  of  such  an  injunction vii.      5 
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Must  be    Accompanied    by  complaint  in 

action  in  which  relief  must  appear  from  com- 
plaint   vii.      5 

When  failure  to  present  complaint  does 

not  render  injunction  void. vii.      5 

Against  mayor  of  New  York  city  does  not 

fall  within  Section  1809  of  the  Code  of  Civil 
Procedure  requiring  notice .vii.      5 

Power  of  judge  to  grant  beyond  that  jus- 
tified by  proof /. .  .vii.      5 

See  Contempt;  Court  of  Common  Pleas; 

Summary  Proceedings. 

When  not  granted  to  restrain  prosecu- 
tion of  action  in  another  State x.  146 

Bestraining  proceedings  under  execu- 
tion— ^where  Court  has  jurisdiction  of  the  mat- 
ter and  the  parties,  is  obligatory  upon  them, 
and  must  be  obeyed .  • .xi.  374 

When  granted  to  €ftay  summary  proceed- 
ings  xi.  321 

Power  of  United  States  Court  in  bank- 
ruptcy to  grant. xi.  372 

• Not  granted,  where  there  is  an  adequate 

remedy  at  law xi.  310 

See  Summary  Proceedings. 

—  Cannot  be  granted  restraining  intended 
fraudulent  disposition  of  property,  in  aid  of 
attachmentr xiii.  450 

Bestraining  intended  fraudulent  disposi- 
tion of  property  will  not  be  granted  unless  it 
•appears  that  the  defendant  has  property  upon 
which  it  will  act xiii.  450 

Instance  of  a  case  in  which  property,  the 

disposition  of  which  was  sought  to  be  re- 
strained, was  held  to  be  in  defendant xiii.  450 

Service  on  superintendent  of  division  of 

railway  is  sufficient  to  bind  the  corporation. 
xiv.  262 

Corporatidri  is  bound  by,  after  its  mana- 
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ging  agent  has  notice  of  the  granting  thereof  , 
notwithntanding  there  has  hot  been  strict 
service  thereof xiv.  262 

When  properly  granted  to  prevent  trans- 
fer by  fraudulent  assignee  priding  judgment 
creditor's  action xiv.  377 

When  vacation  of    injunction  order  void 

and,  therefore,  no  exciuse  for  its  violation. 
xiv.    71 

May  be  granted  in  an  action  pending  in 

the  Supreme  Court  in  the  first  department 
restraining  proceedings  in  another  action 
pending  in  the  same  Court  in  the  second  de- 
partment  xiv.    71 

Instance  of  an  injunction  order,  the  vaca- 
tion of  which  was  held  to  be  void xiv.    71 

See  Contempt. 

When  not  granted  on  ground  that  nature 

of  action  authorizes .xv.  106 

When  complaint  treated  as  affidavit  on  ap- 
plication for  XV.  106 

Facts  where  it  is  sought  on  matters  ex- 
trinsic to  cause  of  action,  how  proven xv.  106 

When  reference  to  ascertain  damage  sus- 
tained by,  not  ordered xv.  420 

See  Pleading. 

When  does  not  sufficiently  recite  grounds 

on  which  it  is  granted xvi.  129 

When  administratrix  not  entitled  to  in- 
junction restraining  creditors  from  requir- 
ing her  to  accouiit,  on  ground  that  she  dis- 
putes their  claims xvi.  129 

When  not  granted,  to  restrain  suit  in  anoth- 
er State xvi.  342 

May  be  granted  to  trtay  execution  on  judg- 
ment of  District  Court  taken  by  default  wilii- 
out  service  on  defendant  did  not  learn  of  it  un- 
til time  to  appeal  had  expired xvi.  448 

When  injunction  staying  execution  in  jus- 
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tice^s  jndgment  granted  on  ground  that  justice 
had  not  jurisdiction. xvi.  449^  note. 

Wlien  temporary,  containing  order  to  show 

cause  wbj  it  should  not  be  continued,  may  be 
granted  by  county  judge xvii.  407 

When;  facts  authorize  in  action  to  restrain 


trespass  xvii.  407 

Note  on  granting  of  injunction  by  county 


judge  xvii.  411 

When,  contained  in  order  for  examination 


of  judgment-debtor  in  supplementary  proceed- 
ings r€Btrains  transfer  of  interest  in  estate  con- 
sisting of  cause  of  action  for  causing  dteth.xvii.  443 
—  Operation  of,  contained  in  judgment  may 

be  suspended  pending  appeal xvii.    55 

When  notice  of,  sufBlcient  to  make  disobedi- 


ence a  contempt xvii.  307 

—  Note  on  effect  of  notice  of^  without  actual 

service  xvii.  310 

The    rule    of    prajctice  (37)  limiting    the 


granting  of  orders  staying  proceedings  in  an  ac- 
tion, does  not  apply  to  an  injunction  order 
made  as  a  provisional  remedy  in  another  ac- 
tion  , xvii.  307 

—  Pact  that  injunction  was  improvidently 
granted  no  excuse  for  its  violation xvii.  307 

—  Order  vacating,  if  made  without  jurisdic- 
tion, does  not  excuse  violation  of  injunction 
order xvii.  307 

Circuit  Court  in  Westchester  county  can- 


not vacate,  issued'  out  of  Supreme  Court  in  New 
York  county xvii.  307 

—  Who  may  vBicate xvii.  307 

— «  Contained  in  final  judgment  becomes  oi>- 

erative  of  its  own  force,  is  not  suspended  by  an 
appeal  nor  by  a  stay  of  proceedings  obtained 
!by  the  party  enjoined xvii.    55 

—  When  not  granted  to  stay  summary  pro- 
ceedings  xvii.    64 
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Permanent^  cannot  be  granted  by  order  af- 
ter judgment xvii.    79 

Temporary,  can  only  be  granted  in  cases 

provided  for  in  Oode  of  Civil  Procedure. .  .rvii.    79 

When  temporary  injunction  end's xvii.    79 

See  Contempt 

Wben  may  be  granted  to  restrain  enforce- 
ment of  final  order  in  summary  proceedings. 
xix.  217 

May  be  granted  to  restrain  trespass  contin- 
uing in  its  nature xix.  184 

Preliminary  will  not  be  granted  to  restrain 

continuance  of  sign  Vhere  it  does  not  result  in 
irreparable  injury  to  plaintiff,  but  may  be  proi>- 
erly  granted  to  restrain  its  being  put  up. .  .xix.  184 

When  not  granted  to  restrain  action  com- 
menced in  another  State  to  reach  property  of 
judgment  debtor  where  same  judgment  credi- 
tor has  brought  an  action  in  this  State  to  set 
aside  assignment  as  fraudulent xix.  203 

Vacation  of,  when  held  to  be  on  final  deci- 
sion against  plaintiff xix.  413 

Order,  how  and  when  reviewed xix.    91 

Sx)ecial  county  judge  of  Oneida  county  may 

grant,  in  action  in  Supreme  Court xix.    91 

When  party  not  served  with,  order  bound 

by  it  xix.     91 

Duty  of  party  to  obey,  improvidently  grant- 


ed    xix.     91 

—  See  Submission  of  Controversy. 

When  granted   to   prevent  multiplicity  of 


suits .XX.  389,  391 

T\Tien  prosecution  of  nine  out  of  ten  eject- 


ment suits  depending  on  the  same  facts  proper- 
ly restrained  until  the  determination  of  the  oth- 
er one XX.  391 

—  When,  not  granted  to  prevent  violation  of 
contract  for  personal  service xx.  21,    24 

—  Right  to,  to  restrain  nuisance xx.  189 


VOL.  XXXVI.    DIGEST.  403 

INJUNCTION— Continued.  page 

When  action  for,  cannot  be  maintained  in 

aid  of  attachment xxi.  152 

See  Stay  of  Proceedings. 

When  not  granted  to  restrain  disposition  of 

Tfrofpertj  pending  action xxii.  218 

When  may  be  granted  restraining  prosecu- 
tion of  summary  proceedings xxiii.  220 

See  Contempt. 

Must  be  demanded  in  complaint xxviii.  229 

Pendente  lite  upheld  when xxviii.  230n 

Not  granted,  when.    See  Judgment. 

Pendente  lite.  To  entitle  a  party  to  an  in- 
junction pendente  Ute  to  prevent  ennbarrass- 
ment  by  a  multiplicity  of  actions  art^  law  in- 
voMng  the  same  subject-matter,  a  demand 
therefor  in  hia  pleading xxix.    50 

When  preliminary  injunction  will  be  va- 
cated    XXXV.  180 

Policy  of  non-interference  with  court  first 

acquiring  jurisdiction xxxv.  180 

By  State  Court  receivers  against  enforce- 
ment of  attachment  issued  out  of  Federal 
Court   xxxv.    65 

INJUEY. 

In  alighting  from  railway  train,  jury  to  de- 
termine question  of  negligence xxviii.  152 

INSANE  PERSON. 

Power  of  Court  to  appoint  guardian  ad  li- 
tem for xii.  147 

Until  offlce  found,  may  be  sued  the  same  as 

though  he  was  sane xii.  147 

When  judgment  not  reversed    because    of 

plaintiflE^s  insanity xi.  283 

When  proof  of  insanity  sufQcient  to  author- 
ize recovery  of  sick  benefits  from  a  mutual  bene- 
fit society,  not  sufficient  to  require  dismissal  of 
action xl.  283 

Action  may  be  brought  in  name  of  person  of 
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unsound  mind  who  haj»  not  been  judicially  de- 
clared to  be  incompetent xi.  283 

Power  of  court  to  appoint  i>er9on  to  appear 

in  his  interest,  althougb  not  judicially  declared 
insane  xxxv.    48 

mSOLVENOY. 

When  person  will  be  deemed  legally  insol- 
vent   V.  401 

INSOLVENT  ASSIGNMENT. 

When  fraudulent,    confirmed    by    acqiues- 

cence .vii.  431 

r  What  amounts  to  election  to  confirm. .  .vii.  431 

Instance  of,  held  fraudulent  and  void. .  .vii.  431 

See  Assignment  for  Benefit  of  Greditora 

INSOLVENT  DEBTOR. 

Discharge  of,  from  hisdelbts ix.  192 

Order  to  show  cause  why  discharge  should 

not  be  granted,  how  served ix.  192 

What  record  must  show ix.  192 

If  fact  that  CJourt  acquired  jurisdiction  is 

not  shown  by  the  record  it  cannot  be  shown  by 
parol  evidence ix.  192 

See  Assignment  for  Benefit  of  Creditors. 

When  discharge    refused,  because   petition 

does  not  correctly  state  place  of  residence  of 
each  creditor xviii.  156 

See  Imprisonment. 

Proceedings  tor  discharge  from  imprison- 
ment must  conform  to  statute xxiii.  331 

When  schedule  of  property  insufficient. . . . 

xxiu.  331 

INSPECTION. 

Court  has  no  power,  in  action  for  personal 
injuries,  to  order  inspection  of  machinery  by 

which  plaintiff  was  injured iii.  332 

When  order  for,  of  books  granted vi.    33 

Books  of  foreign  corporation xxi.  379 
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See  Discovery;  E/zandnation  of  Party  be- 
fore Trial. 

When  ordered  of  books  and  papers  received' 

by  one  defendant  as  assignee  for  the  benefit  of 
creditors  of  another  def  endaivt^  in  action,  to  set 
aside  preferences  made  by  the  assignor. .  .xxiii.    80 

Of  Books  and  Papers — An  inspection  and 

discovery,  with  the  privilege  of  copying,  by  an 
adverse  party,  can  only  be  had  nnder  and  in  the 
manner  provided  by  Sections  803-809  of  the 
Code  of  Oivil  Procedure xxiv.  323 

See  Bef eree. 

INSPE0T0B8  OF  ELECTION. 

Dnty  of,  not  discharged   until  they  have 

made  correct  returns .ii.  452 

SeeMandamua 

INSURANCE. 

See  Attachment;  Benefit  Society;  City 
Court  of  New  York;  Pleadings,  Ccmplaint. 

msnSANCE  COMPANY. 

Instance  of  agent's  contract  with,  on  which 
it  could  be  held  after  dissolution  and  the  ap- 
XK>intment  of  a  received' v.  244 

In  action  on  Policy  of  Insurance^  underwrit- 
ers are  properly  joined  as  defendiants^  and  a 
provision  in  the  policy  thai  in  the  event  of  loss, 
their  attorneys  in  fact  only  should  be  liable,  is 

void xxiv.  377 

'  Lloyd's  Insurance,  action  against  persons 
unlawfully  exercising  privileges  not  allowed'  by 
law xxvl.  132 

What  constitutes  business  of  a  puUic  char- 
acter   xxvi.  132 

When  interest  in  life  insurance  policy    is 

subject  to  attachment xxvi.  157 

Conditions  precedent,  proof  of  cost  . .  xxxiii.      1 

Lloyd's  Fire  Insurance,  limitation  of  liabil- 
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ity  of zxxiii.  162 

Waiver  of  condition  in  policy  of  fire  ii»ur- 

ance^  by  agent xxxv.    20 

INTEREST. 

On  mortgage  on  life  estate  to  be  paid  by 

life  tenant xxviii.  164 

Upon  unliquidated  damageB .xxx.  361 

CJomputation  of,  in  action  for  causing  deatib. 

viii.  254,  note. 

Rate  in  such  action  tried    in    1881,  where 

death  occurred  in  1878 viii.  254,  tuote. 

When  demand  note  begins  to  draw viii.  146 

See    Costs;    Interpleader;  Examination  of 


Party  before  Trial ;  limitation^i  to  Actions. 

INTERLOCUTORY  JTJDOHENT. 

Appeal  by  law  of  aippellate  division  from. 

xxxiii.  335 

See  Appeal. 

INTERROGATORIES. 

Written.  Affidavit  for  commission  to  take 
testimony  on xxviii.     12 

INTERMEDIATE  ORDER. 

An  intermediate  order  is  one  made  between 
the  commencement  of  the  auction  and  the  time 
the  successful  party  had  a  right  to  enter  final 

judgment xxxv.  285 

A  motion  to  set  aside    a    verdict    on    the 

ground  of  surprise,  irregularity  in  the  trial,  and 
misconduct  of  a  juror  is  not  an  intermediate 
ord^ xxiv.  285 

INTERPLEADER. 

When  crhould  be  by  action  and  not  by  mo- 
tion  vii.  109 

Instance  of  case  in  which  not  ordered-. .  .vii.  305 

Under  the  Code  is  not  in  the  nature  of  a 

suit  in  equity,  but  is  a  remedy  designed  for  use 
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in  common  law  OonrtB  and  to  whidi  suitorB  in 
a  District  Court  in  the  City  of  Nefw  York  may 
reeort ix.  133 

Practice  when  ordered  in  District  Courtix.  133 

Costs    of    action  in  which  interpleader  or- 
dered on  motion^  are  discretionary ix.  137 

Remedy  provided  by  Code    is    concurrenit 

with  interpleader  in  equity ix.  137 

To  whom  costs  should    be    awarded  where 


plaintiff  and  party  interpleaded    are    equally 
successful ix.  137 

—  When  may  be  ordered xii.  109 

—  When  ordered  on  motion,  changes  action  at 
law  to  one  in  equity xiii.  215 

Instance  of  a  case  in  which  interpleader  was 


properly  ordered  on  motion xiv.  269 

Where  one  party  claims  a  part  of  a  debt  and) 


others  claim  the  whole  of  it,  interpleader  may 
*e  ordered;  but  provision  should  be  made  foir 
the  payment  to  the  parties  claiming  all,  of  the 
IK>rtion  not  claimed  by  the  other xiv.  269 

—  When  interest  added  to  demand  upon  order- 
ing   XV.  316 

—  Action  to  interplead  person  suing  for  con^- 
version  of  chattel  with  permn  claiming  it,  can- 
not be  maintained xvi.  312 

—  Cannot  be  ordered  on  motion  of  bank  with 
respect  to  money  claimed  by  attachment  crcsd^ 
iter  and  by  assignee  of  depositor  where  the 
bank's  ignorance  of  the  rights  of  the  parties  is 
due  to  its  own  neglect xvi.  314 

—  When  action  of,  lies xvii.  448 

When  ordered  where  attorney  brings  action 


against  an  executor  to  enforce  his  lien  for  ser- 
vices on  moneys  the  executor  has  been  ordered' 
by  surrogate  to  i>ay  his  client xx.  266 

—  Court  cannot  settle  conflicting    claims    on 
motion  for xxii.  112 

—  Motion  for,  must  be  denied  when  amount 
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defendant  offers  to  deposit  is  leas  tfaan  the  sum 
claimed zxii.  112 

Oannot  be  ordered*  where  defendant    is    a 

wrong-doer  as  to  either  party xxii.  112 

Claim  of  third  person  must  have  some  rea- 
sonable foundation  and  must  be  supported  by 
proof  sdiowing  that  it  is  doubtful  whether  the 
defendant  in  an  action  can  safely  pay  claim  in 
suit  to  plaintiff  before  such  third  person  will  be 
substituted  in  place  of  defendant xxii.  165 

Notice  of  application  for  order  of,  mu9t  be 

given  to  all  persons  sought  to  be  interplead- 
ed   xxii.  165 

What  payment  into  Ckmrt  should  be  di- 
rected where  inta*pleader  ordered. xxii.  166 

See  District  Courts  in  the  City  of  New  York. 

Affidavit  need  not  express  doubt  as  to  who 

has  just  daim xxiii.  300 

On  discontinuance  of  action,  interest  and 

costs  allowed xxiv.  390 

The  discretion  granted  to  the  Court,  under 


Section  820  of  the  Code  of  Civil  Procedure,  will 
not  be  exercised  in  the  direction  of  granting  an 
interpleader,  and  13ius  involving  a  plaintiff  in 
serious  controversies  with  third  persons,  unless 
something  more  appears  than  that  a  demand 
has  been  made  or  a  notice  of  claim  served  upon 
a  defendant  seeking  to  interplead.  Facts  must 
be  alleged,  and  not  mere  naked  assertions  or 
inferences  by  affiants,  which  indicate  that  the 
stakeholder  cannot,  without  hazard,  determine 
to  which  of  the  claimants  he  should  pay  the 
fund xxix.  158 

—  When  not  allowed xxix.  193 

—  Sufficiency  of  claim xxix.  199 

— -  When  denied.    When  discretion  fi&ould  not 


be  exercised.    What  necessary   to    be  shown. 
Same  rule  applies  to  savings  banks xxxii.    42 
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Person  may,  when xsrii.  257 

INVENTOBT. 

Bight  to,  may  be  waiyed i.     59 

IRRE0X7LARITT. 

Non-compliance  with  rule  25  is  mere. . .  .i.    34 

When  cannot  be  taken  adyanta^e  of  because 

not  specified  in  moying  papers xViii.  296 

ISSUE. 

The  word,  apart  ft^om  its  technical  defini- 
tion inyolyes  the  notion  of  something  in  dispute 
between  contending  parties ix.  293 

JAIL  LIBERTIES. 

Has  a  flx^  and  well  defined  legal  signifi- 
cation   X.  158 

Mode  of  being  admitted  to. x.  158 

JAIL  LIMITS. 

Escape.  Whore  a  prisoner  is  within  the  jail 
limits  on  the  last  day  and  no  action  for  an  es- 
cape has  then  been  begun  against  the  sheriff,  no 
liability  suryiyes  upon  the  bond  and  an  action 
will  lie  to  comi)el  the  bondsman  to  reconyey 
property  held  as  security  against  such  liability. 
xxix.    67 

JOINDEB  OF  ACTIONS. 

Instance  of  two  causes  of  action  to  foreclose 
mortgages  properly  joined .xi.  438 

When  two  or  more  causes  of  action  to  fore- 
close mortgages  on  the  same  property,  the  par- 
ties to  which  are  the  same^  may  be  properly 
united  in  the  same  complaint ^ xi.  438 

When  action  to  set  a«id*e  usurious  mortgage 

cannot  be  joined  with  one  to  set  asid^  deed  as 
fraudWent .xii.  226 

Joinder  of  judgment  creditor's  actions  to  set 

aside  fraudulent  conyeyances,  etc xii.  226 
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See  Consolidation  of  Aetiona 

An  action  of  ejectment  cannot    be    joined 

with  an  action  to  remove  clond  from  title. .  .xx.  262 

Claims  arising  out  of  transactions  connect- 
ed with  the  same  subject  of  the  action  may  be 
united  in  the  same  action  whether  thej  be  l^el 
or  equitable  or  both xx.  157 

Cause  of  action    for    nuisance    cannot  be 


united  with  cause  of  action  for  damages    for 
personal  injuries xxiL    16 

—  See  Action;  Consolidation  of  Actions; 
Pleadings;  Complaint;  Demurrer. 

—  Joint  cause  of  action. xxv.  347 

—  Uniting  of  actions  against  two  or  more  per- 
sons seyerallj  liable  upon  the  same  written  in- 
strument .: XXV.  217 

Joinder — ^A  plaintiff  cannot    join    in    the 


same  complaint  a  cause  of  action  a^inst  one 
corporation  upon  a  contract  to  pay  commis- 
sions, and  a  cause  of  action  against  another 
corporation  subsequently  formed  and  having 
substantially  the  same  stockholders  and  ofK- 
cers,  upon  its  contract^  express  or  implied,  with 
the  first  corporation,  to  assume  all  its  liabili- 
ties, each  corporation  continuing  in  existence 

and  maintaining  its  own  identity xxvii.  419 

Where  an  obligation  is  executed  by  defend^ 


ants  as  follows,  to  wit :  "  On  demand,  after 
thirty  days,  we  promise  to  pay  to  the  order  of 
N.  seven  hundred  and  fifty  dollars,  al«>  to  C. 
the  sum  of  seven  hundred  and  fifty  dollars,  with 
use,"  does  not  create  a  joint  demand  in  favor  of 
N.  and  C,  and  hence  a  complaint  in  an  action 
by  them  is  d'emurrable  on  the  ground  that  sep- 
arate causes  of  action  in  favor  of  escch.  plain- 
tiff have  been  united  in  one  action xxix.  305 

—  It  is  also  demurrable  for  misjoinder  of  par- 
ties plaintiff xxix.  306 

—  Where  a  demurrer  is  sustained  to  a  com- 
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plaint  because  two  or  more  causes  of  action  are 
imiproperly  joined,  under  Section  497  of  the 
Code  of  CSvil  Procedure,  the  Court  may,  in  its 
discretion,  direct  a  severance xxix.  305 

JOINT  DEBTORS. 

When  judgment  against  one  joint  debtor 
does  not  extinguifiih  cause  of  action  against  the 
other ii.  Ill 

Has  same  defence  in  action  to  charge  him 

with  judigment  entered  against  him  5^  not  sum*- 
moned  *^  as  he  would  have  had  if  served  in  the 
original  action iii  295 

In  such  action  judgment  is  not  conclusive 

evidence  of  the  amount  of  the  debt iii.  295 

Instance  of  case  in  which  payment  of  judg- 
ment by  one  of  two,  did  not  discharge  it. . . .  vii.  350 

— -  When  one  of  two  or  more  may  settle  joint 
debt  separately , , . , .  .viii.    49 

Common  law  release  not  required. . viii.    49 

When  judgment  may    be    rendered  against 

one  of  several  defendants  on  the  alleged  joint 

liability ,..ix.  374 

When  answer  in.  which  several  defendants 

join  in  action  on  an  alleged  joint  liability  ad- 
mits the  individtial  liability  of  one  of  such  de- 
fendant's judgment  against  him  may  be  ordered 
on  the  answer .ix.  374 

See  Judgment;  Offer  of  Judgment. 

When  joint  indeftrtednees  becomes  several.xi.    20 

Judgment  may  be  entered  on  offer  made  by 

one  of  two  or  more  joint  deibtors  without  affect- 
ing or  barring  the  remedy  against  the  others. 
:V.  xiii.    74 

See  Execution. 

— —  When  releiuse  of  one  of  two  sureties  in  l>ond 
dk>e6  not  release  the  other xx.    47 

Failure  to  summon.  A  suit  had  been  for- 
merly brought  in  a  District  Court  of  the  City 
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of  New  York,  upon  a  joint  d^eiytj  only  one  of 
the  joint  debtors  l>eing  serred  and  judjgment 
entered  against  the  debtors  as  co-partners^  andi 
X>ersonall7  against  the  debtor  who  was  served, 
the  Statute  of  limitations  does  not  constitute 
a  defense  to  the  debtor  not  seryed,  in  a  subse- 
quent suit  brought  since  the  Consolidation  Ajct 
in  the  Municipal  Court  of  the  Cily  of  New 
YoA^  to  determine  his  liability  on  the  jud]g^ 
ment,  unless  the  statutory  period  had  run  wiien 
the  original  action  was  commenced zxix.    86 

Nor  is  it  a  defense  to  such  at;tion  against 

the  defendant  formerly  not  served  that  an  ac- 
tion had  been  brought  upon  the  original  judig- 
ment  upon  the  eve  of  its  expiration  €K>lely 
against  the  defendant  originally  served  and 
judgment  therein  entered  against  the  kttber 
alone xxix.    87 

JOINTSTOCE  ASSOCIATION. 

See  Association;    Unincorporated  Assoda- 
tion. 

JOINT  TENANCY. 

See  Partition xxiii. 

JUDGE. 

Liability  of,  for  judicial  acts zx.  349 

-- —  When  commissioner  in  proceeding  to  levy 
assessment  for  land  taken  for  street  is  a  judi- 
cial officer  and  disqualified  because  related  to 

a  party xxi.  201 

Rule  for  determining  who  are  so  disquali- 
fied stated xxL  201 

JUDGMENT. 

When  not  bar  to  further  recovery i.    48 

Entry  of i.  200 

When  plaintiff  entitled  to^  on  admission  of 

defendant  i.  211 

On  what  action  on  foreign  judgment  riiould 
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be  brought;  arrest  may  be  had  an,  when  orig- 
inal cause  of  action  would  authorize i.  225 

See  Executor  and  Administrator. 

Of  ju€Ptice  of  the  peace  may    be    reversed' 

where  attachment  was  granted  upon  insignifi- 
cant affidavits ii.  142 

When,  cannot  1>e  entered  unless  attachment 

has  been  issued  and  levied) ii.  830 

No  notice  of  entry  of,  on  order  of  Oeneral 


Term  necessary ; ii.  371 

Special    Term    cannot    determine  whether 


Oeneral  Term  expi^esses  intent  of  Court ii.  371 

—  Oeneral  Term  has  power  to  vacate,  entered 
on  order  of  former  Oeneral  Term,  when  it  does 
not  conform  to  order.   When  it  will  do  so ....  ii.  371 

—  What  judgments  are  filial  judgments ii.  254 

—  A  nonsuit  is  a  final  judgment ii.  254 

—  A  judgment  of  foreclosure  and  sale  is  a  final 
judgment .ii.  294 

—  Judgment  does  not  create  new  debt  so  as  to 
prevent  its  discharge  by  proceeding  in  bank- 
ruptcy which  discharged  the  debt  on  which  it 
wa«  recovered ii.  457 

See    Summary   Proceedings;    Limitations^ 


Statute  of;  Offer  of  Judgment;  Ejectment; 
Joint  Debtors;  Arrest;  Appeal;  New  Trial.  Re- 
plevin. 

Demand  for  wrong,  does  not  prevent  recov- 


ery where  answer  was  interposed iii.      1 

—  See  Action;  Joint  Debtors;  Estoppel;  Of- 
fer of  Jud^ent;  Setoff. 

—  Statement  for  confession  of,  to  set  forth 
facts  out  of  which  debt  arose y.  415 

Nerw  York  Court  of  Oommon    Pleas    may 


amend,  of  District  Court  after  filing  of  trans- 
cript with  county  clerk  by  correcting  name  of 
defendant v.  356 

—  See  Attorney's  Lien. 

—  Effect  of  satisfaction  of ri.  315 
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The  filing  of  remittitur  and  docketing  in 

New  York  City  CJonrt  of  void  judgment  ren- 
dered in  New  York  Court  of  Common  Pleas 
does  not  give  it  new  vitality vi.  191 

See  Bankruptcy;  Equity;  Justice    of    the 

Peace. 

When  findings  of  fact  and  conclusions  of 

law  necessary vii.  202 

Signing  and  filing  decision vii.  202 

Cannot  be  entered  on  opinion vii.  202 

Entry  of,  where  one  party  recovers  dam- 
ages and  the  other  costs vii.  242 

See  Attorney's  lien;  Joint  Dd[)tors. 

Taken  by  default  should  be  opened  uncondi- 
tionally when  summons  not  served Vlii.  424 

In  absence  of  fraud  subsequent    execution 

debtor  has  no  standing  in  Court  to  move  to  var 
cate  judgment  against  his  debtor viii.    60 

See  Appeal ;  City  Court  of  New  York. 

When  assignee  of,  is  necessary  party  to  mo- 
tion to  open  default  and  set  aside  jud|^nent.ix.    78 

Court  requiring  security    as    condition  of 

opening  judgment  taken  by  default,  may  deter- 
mine its  form,  and  if  the  security  given  answers 
the  requirements  of  the  order  and  is  approved 

of,  the  relief  granted  follows  as  of  course ix.    69 

Sureties  on  bond  given  on  opening  default 

need  not  justify  unless  order  of  Court  requir- 
ing security  directs  them  to ix.    69 

Remedy  when  security  insufficient ix.    69 

Justice's,  docketed  in  county  clerk's  office 

is  judgment  of  County  Court ix.    98 

Suit  upon  judgment  recovered  in  action  in- 
justice's Court  against  two  joint  debtors,  one 
of  whom  was  not  served,  and  docketed  in  the 
county  clerk's  office  against  the  one  served 
only,  properly  brought  against  the  d€Jbtor 
served,  alone ix.    93 

Action  upon  judgment  recovered    in  "*Jus- 
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tice^fl  Court  and  docketed  in  county  clerk's  of- 
fice properly  brougbt  under  Code  of  Procedure 
within  twenty  yeaiB ix.    93 

Form  of,  in  action  of  replevin ix.    23 

See  Appeal ;  Joint  Debtors;  Judgment  Cred- 
itor's Ajction;  Offer  of  Judgment;  Surrogate's 
Court. 

When  not  a  lien  on  real  property  of  a  de- 
cedent   X.  201 

When  rendered  after  a  trial  upon  the  mer- 


its  X.  201 

Proof  required  on  taking,  by  default  in  ac- 
tion of  ejectment x.    69 

Form  of,  in  action  to  dissolve  co-partner- 
ship and  for  an  accounting x.  107 

See  Appeal;  Partnemhip. 

When  mistake    in    name  of  defendant  not 


cunnl  by xi.  187- 

—  How  entered,  where  two  judgments  for  dif- 
ferent amounts  found  against  joint  tort  feasors 

in  same  action  xi.  2U0 

When  leave  to  defend  after  entry  of,  does 


not  affect  its  validity xi.  421 

When  statement  for  confession  of,  insuffi- 


cient     xi.  141 

—  Insufficiency  of,  renders  judgment  void.  .xi.  141 

—  How  affected  by  plaintiff's  insanity. .  •  .xi.  283 
May  be  attacked  by  subsequent  judgment 


credits xi.  141 

—  See  Abatement  and  Revival;  Attorney  and 
Client;  Attorney's  Lien;  Surrogate's  Court. 

—  Is  a  contract xii.  326 

—  An  interlocutory  judgment  may  be  entered 

for  costs  on  determination  of  demurrer xii.  254 

—  Wheu  judgment  entered  after  death  of  debt- 
or entitled  to  priority  of  payment  over  all  oth- 
er debts xii.  383 

—  Judgment,  when  may  be  entered  on  demur- 
rer after  demurring  party  has  died xii.  383 
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Force  and  eflfect.  of  such  judgment xii.  383 

Payment  will  be  directed  by  the  surrogate 

pending  an  appeal  by  an  executor  therefrom. 
xii.  383 

Fact  that  judgment  is  excessive,  does  not 

render  it  void xii.    63 

Recovered  against  plaintiff  in  an  action  by 

a  third  party,  is  not  evidence  of  any  matters  de- 
termined thereby   xii.  137 

A  judgment  which  is  not  void  but  voidable, 

while  it  remains  unreversed,  is  conclusive  be- 
tween the  parties  to  the  record  upon  all  mat- 
ters directly  adjudicated xii.  319 

Is  conclusive  only  as  to  matters  necessarily 

litigated  and  as  to  findings  which  are  indis- 
I>en9a<ble  to  the  recovery xii.  423 

See  Abatement  and  Revival ;  A'ppeal ;  Asso- 

•  ciation;  Attachment;  Attorney's  lien;  District 
Court  in  the  City  of  New  York;  Foreclosure; 
Penalty. 

On  what  papers  motion  for  judgment  on 

^  frivolous  pleading  made xiii.  122 

Interlocutory,  fiftiould  be  entered  on  deter- 
mination of  demurrer xiii.  350 

A  judgment  in  an  action  to  declare  the  title 

to  real  property  to  be  held  in  trust  for  the  plain- 
tiff which  directs  an  accounting  of  the  rents, 
issues  and  profits  and  the  sale  of  certain  of  the 
premises,  is  interlocutory  aod  not  final. . .  .xiii.  220 

Cannot  be  entered  for  costs  awarded  on  de- 
termining demurrer  to  counterclaim xiii.    98 

When  joint  judgment  affirmed    as   to   one 

judgment  creditor  and  reversd  as  to  the  other, 
the  one  as  to  whom  it  is  affirmed  becomes  sole 
owner  thereof,  and  entitled  to  enforce  the  judg- 
ment and  maintain  an  action  upon  an  undertak- 
ing given  by  his  opponent  on  the  appeal  there- 
from   xiii.     10 

Notwithstanding  a  judgment  in  action  for 
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assault,  is  against  two  or  more  defendants,  the 
plaintiff  has  the  right  to  collect  it  out  ot  the 
separate  property  of  either xlii.  327 

Final  judgment  in  action  for  partition  when 

confirmed  hj  Court  is  binding  and  conclusiye 
upon  all  parties  to  axrtion xiii.  109 

Judgment  entered  upon  referee's  report  not 

set  aside  on  motion  because  of  erroneous  ded- 

flioD xiii.  396 

Motion  to  set  aside  for  irr^ularities,  with- 


in what  time  made xiii.    83 

—  What  are  irregularities xiii.    83 

Motion  to  set  aside  judgment  l>ecause  Court 


without  jurisdiction  may  be  made  at  any  time. 

xiii.    83 

—  See  Justice's  Court;  Offer  of  Judgment 
When  interlocutory  should  be  entered  af- 


ter determination  of  demurrer xiv.  141 

—  Form  of  final,  in  action  to  foreclose  mechan- 
ic's lien xiT.  141 

—  Evidence  upon  which  judgment  by  default 
where  summons  upon  resident  of  Btate  was 
served  by  publication  is  entered,  is  sufficient  if 

it  satisfies  the  Court xiv.    46 

—  A  judgment  is  a  contract,  in  an  action  upon 
which  the  judgment  creditor  is  entitled  to  such 
remedies  only  as  are  authorized  in  actions  oni 
contract xiv.    19 

—  A  cause  of  action,  whether  in  tort  or  upon 
contract,  becomes  merged  in  a  judgment  recov- 
ered thereon  xiv.    19 

—  Whether  final  judgment  entered  upon  fail- 
ure to  answer  over,  as  permitted  by  interlocu- 
tory jud^ent,  is  a  judgm^t  by  default, 
quaere? xiv.  176 

—  When  final  judgment  should  be  set  aside  be- 
cause direction  in  interlocutory  judgment  to 
settle  form  thereof  was  disregarded xiv.  176 

—  What  is  not  a  compliance  with  such  a  direc- 
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tiott xiy.  176 

Dismissal  of  action  upon  merits  gdioald  not 

be  ordered  where  plaintiff  offered  no  evidence 
in  support  of  his  case  but  merely  permitted  a 
dismissal  and  contested  a  counter-claim,  .xiy.  388 

In  equitable  actione  i«  as  conclusiye  ss  to 

award  of  costs  as  it  is  to  any  other  fact  deter- 
mined thereby xiv.  411 

When  and  how  far  final  and  conclusive.xiv.  146 

r  See  Accounting;  Attachment;  Decree;  limr 

itations  to  Actions;  Offer  of  Judgment. 

Entered  in  action  ex  delicto  without  appli- 
cation to  Court  is  irregular,  but  not  void,  and  is 
good  until  set  aside  uiK>n  motion xv.  417 

Defendants  who  have  not  been  served  with 

a  summons  in  an  action  and  have  not  appeared 
therein  have  absolute  right  to  have  judgment 
unqualifiedly  set  aside  as  to  them xv.  265 

Motion  to  set  aside,  when  can  be  made  after 

lax>se  of  one  year xv.  436 

When  cannot  be  made  lien  upon  real  prop- 
erty of  decedent  or  direct  a  sale  thereof. .  .xv.  185 

Is  not  a  contract  within  married  woman's 

acts XV.  187 

What  directed,  where  demurrer  to  counter- 
claim seeking  absolute  divorce  in  action  for  sep- 
aration was  overruled xv.  234 

What  service  of  notice  of  entry  of,  sufficient. 

XV.    22 

Effect  of  admission  of  due  and  timely  ser- 
vice   XV.    22 

When  lien  of,  attaches    to    after-acquired 

property;  nature  and  priority  thereof xv.    11 

When  cannot  be  entered  by  confession  on 

day  of  defendant's  death xv.  248 

Wife  cannot  confess  on    debt    ovnung  by 

her  husband  xv.  187 

Where  improperly  confessed,  motion  may 

be  made  to  set  aside xv.  187 
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See  Appeal;  Contempt;  Evidence;  Former 

Adjudication;  Offer  of  Judgment. 

When  recovered  in  Justice's  or  District 

Court,  becomes  of  County  Court  by  filing 
transcript   xvi.    56 

Action  to  set  off  two  judgm^its  is  action 

on  the  judgments .xvi.  172 

See  Appeal;  former  Adjudication;  Jus- 
tice's Court;  Limitations  to  Actions, 

Mode  of  rendering,  on  trial  of  issue  of  law. 

; xvii.  187 

Effect  of,  against  ancillary  administrator. 

xvii.  216 

Prohibiting   doing    of   act   operating   of 

its  own  force xvii.    55 

Operation  of  such  a  judgment  is  not  sus- 

I>ended  by  an  appeal  nor  by  a  stay  of  proceed- 
ings obtained  by  the  enjoined  pari;y,  but  may 
be  suspended  pending  appeal  by  order  of  the 
Special  Term  xvii.    55 

When  personal  properi;y  becomes  sub- 
ject to  lien  of xvii.      1 

When  final,  properiy  directed  on  determ- 
ining demurrer  to  one  of  several  defenses. 
xvii.    46 

When  may  be  lattacked  ia  collateral  pro- 
ceeding   xvii.  325 

When,  of  Justice's  Court  is  void  because 

of  delay  in  rendering  judgment xvii.  325 

Note  on  action  to  set  aside  Judgment  of 

District  Court  for  invalidity xvii.  325 

By  Confession,    When  statement  for  may 

1>e  amended xvii.      8 

Subsequent  judgment  creditor  may  move 

to  set  aside  a,  and  the  execution  thereon, 
aside    xvii.  1,  8 

Form  of  execution  thereon  where  part  of 

claim  only  due xvii.  1,  8 

'- Agreement  that  claim  not  due  shall  be 
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immediately  due^  how  affects  judgment  and 
execution  xvii.      8 

Upon  what  property  a  lien  and  when.xvii.      1 

Oonf essedy  although  valid  on  its  f  aoe,  may 

be  attacked  as  fraudulent  by  junior  judgment- 
creditor  i * xvii.  150 

Fact  that  fraud  is  question  of  fact  no  ob- 
jection to  such  a  motion xvii.  150 

Issuance  of  execution  upon    subsequent 


judgment  sufficient  to  entitle  the  creditor  to 

make  such  motion  xvii.  150 

Such  motion  may  be  made  by  a  judgment- 


creditor  of  one  member  of  the  firm  against 
which  the  prior  judgment  was  entered,  .xvii.  150 
When  and  how  attacked  by  receiver  ap- 


pointed in  supplementary  proceedings,  .xvii.  342 
When,  in  favor  of  infant  on  claim  sound- 


ing in  tort,  set  aside  on    motion  of    junior 

judgment-creditor  xvii.  346 

When  motion  to  set  aside  as  fraudulent, 


justified   xvii.  342 

—  See  Execution  against     Property;  Offer 
of  Judgment. 

—  When  is  not  upon  the  merits,  .xvii.  40,  42,  note. 
When  should  not  recite  that  it  is  upon  the 


merits •  •  •  ^ xviii.  40,  42,  note. 

—  Cannot  be  entered  for  interlocutory  costs. 

xviii.  122 

Cannot  be  entered  for  costs  of  appeal  from 


order  granting  new  taxation  of  costs. .  .xviii.  122 
Where  verdict  is  for  plaintiff  for  6  emits. 


and  defendant  recovers   costs,  judgment   is 
properly  entered  by  defendant  for  costs,  less    • 
amount  of  verdict;    there    can  be    but  one 

judgment xviii.  122 

—  When  cannot  be  entered  without  appli- 
cation to  Court  in  action  upon  contract  where 
fraudulent  disposition  of  property  by  defend- 
ant is  alleged xviii.  276 
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Practice  as  to  €ntry  of,    in    Surrogate's 

Court xviii.  270 

Power  of  Oourt  to  extend  time  for  making 

tender  directed  by  judgment  and  to  excuse 
default  in  so  doing xviii.  366 

Power  of  Court  over  its  own  judgment  is 

an  inherent  power  n-ot  limited  in  matter  of 
substance  by  Code  of  Civil  Procedure,  .xviii.  366 

In  action  on  foreign,  defendant  may  show 

that  he  was  never  served  with  process  and 
never  authorized  an  attorney  te  appear  for 
him xviii.    47 

When     unauthorized     appearance     will 

justify  the  setting  aside  of  a  judgment 

xviii.  47,    50 

— ' —  When  equitable  action  cannot  be  main- 
tained to  set  aside xviii.    50 

See  Oflfer  of  Judgment;  Surrogate's  Oourt. 

— —  Cannot  be  entered  in  special  proceeding. 
xix.  420 

When  report  of  referee  directs  appoint- 
ment of  receiver  Court  should  appoint  one. 
xix.  203 

Form  and  contents  of  confession  of,    in 

Justice's  Court ; xix.  114 

When  justice  of  peace  has  not  jurisdiction 

te  take xix.  114 

• When  confession  of,    made  in    Justice's 

Court  is  for  debt,  part  of  which  is  not  due,  it 
is  wholly  void xix.  114 

When  affidavit  for  confession  of,  in  Jus- 
tice's Court  sufficient xix.  114 

— — •  When  sufficiently  entered  in  Justice's 
Court  to  limit  time  to  appeal xix.  107 

See  Appearance;    Former    Adjudication; 

QjBfer  of  Judgment, 

When,    on    determination    of    demurrer 

should  recite  that  it  is  on  the  merits xx.  349 

Magistrate  when  not  responsible  in  civil 
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action  for  erroneous  determination .xx.  349 

Equitable,  cannot  be  rendered  by  Circuit 

Court  XX.  352 

When  not  by  default xx.  366 

' When  cannot  be    entered  upon    order  of 

General  Term  directing  a  new  trial xx.    10 

When  not  on  merits xx.  177 

"See  Appeal;  Former  Adjudication. 

Action  on,  when  may  be  maintained  be- 
tween original  parties  without  leave  of 
Court   • xxi.    94 

By  confession,  is  void  if  made  to  endorser 

of  note  not  then  due  held  by  third  person,  on 
such  mote xxi.  166 

Improperly  confe^ed,  by  maker  of  note 

not  due,  to  hold  thereof;  but  execution  can- 
not issue  until  after  note  matures xxi.  166 

Confessed,  may  be  set    aside    at  suit  of 

judgment  creditor  of  debtor  therein xxi.  166 

Is  property  of  which  a  party  cannot  be  de- 
prived without  due  process  of  law .xxi.  170 

See  Offer  of  Judgment. 

What  claims  between  defendants  cannot 

be  determined xxii.  253 

—  See  Attachment;  Foreclosure;  Attorney's 
Lien;  Bond;  Pleadings. 

—  Ehitry  of  final,  without  further  application 
to  Court  in  equitable  action,  where  interlocu- 
tory judgment  on  demurrer  direots,  in  case  of 
failure,  to  pay  costs  and  answer xxiii.  143 

Interlocutory,  sustaining  demurrer^  to  part 

of  answer  may  award  costs,  and  provide  for 
execution  to  collect .xxiii.  146 

On  overruling  demurrer. xxiii.  208 

Instance  of,  taken  by  default,  which  should 

be  opened xxiii.  137 

When  not  necessiary  to  serve  copy  pro- 
posed answer  on  motion  to  open  judgment 
taken  by  default. xxiii.  137 
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Power  of  Court  to  amaid xiii.    95 

Li  actioii  for    foreclosure  of    mortgage 

cannot  be  amended  after  sale  by  inserting 
provision  for  deficiency xxiii.  264 

c  When  laches  will    defeat    motion  to  set 

aside   xxiii.    10 

Liability  merged  in,  cannot  be  revived  by 

vacating  xxiii.    10 

When  not  set  aside  because  of  error  of 

law xxiii.     10 

Power  of  Supreme  Court  to  vacate,  .xxiii.    10 

When  validity  of,  cannot  be  attached  by 

third  person  on  ground  that  a  former  judg- 
m^it  has  been  recovered  for  the  same  cause. 
xxiv.    16 

When  assignee  of  takes  subject  to  equities 

and  to  attorney's  lien xxiv.    55 

Is  not  more  favorable  than  complaint  de- 
mands    xxiv.  131 

When  clerk  is  not    authorized    to  enter 

judgment  upon  referee's  report xxv.      6 

Note  on  entry  of  judgment  on  referee's  re- 
port   xxv.    12 

Entry  of  judgment  waives  right  to  appear 

from  judgment xxv.  144 

Without  aplication  to    the  Court,  when 

properly  isken xxvi.  165 

In      action    to    recover      proportionate 

amount  of  money  paid  for  license  which  had 
been  abrogated  by  liquor  tax  law xxvi.  165 

A  plaintiff  is  not  deprived  of  his  right  to 

enter  judgment,  upon  default,  without  appli- 
cation to  the  Court,  by  the  fact  that  the  mat- 
ters alleged  in  a  oompkdnt,  demanding  judg- 
ment for  a  «um  of  money  only,  would  entitle 
the  plaintiff  to  an  execution  against  the  per- 
son  xxxii.  395 

Offer  of  judgment  by  defendant  may  not 

be  withdrawn  within  ten  days xxvii.    99 
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Power  to    modify  judgment    to  District 

Oonrt   xxvii.    99 

Offer  of,  costs  on.   Tinnier  Sections  738  and 

2892  of  the  Code,  where  the  defendant  offers 
judgment,  which  the  plaintiff  refuses,  on 
plaintiff's  failure  to  recover  a  more  favorable 
judgment,  the  defendant  will  be  entitled  to 
costs  from  the  time  of  the  offer,  which  costs 
are  to  be  offset  against  the  verdict  and  judg- 
ment awarded  for  the  balance  only. .  .xxviii.      6 

— —  Satisfaction  of.    Setting  aside.     See  At- 
torney's Lien  of. 

A  judgment    recovered    in  a  Municipal 


Court  and  a  transcript  filed  with  the  county 
clerk,  remains  a  judgment  of  the  Municipal 
Court,  except  for  the  purposes  of  its  enforce- 
ment     xxviii.  338 

Formal"  amendments  may  be  allowed  by 


the  Supreme  Court,  but  the  amount  of  the 

judgment  cannot  be  charged xxviii.  338 

Where  the  judgment  of  the  Municijwil  Oourt 


is  erroneous  the  remedy  is  by  apjieal  and  not  by 

motion xxviii.  338 

Jurisdiction  of  County  Court  to  set  aside. 


County  Court  has  authority  to  inquire  into  the 
jurisdiction  of  the  Justice  to  enter  the  judg- 
ment on  which  a  transcript  is  based,  even 
though  no  appeal  has  been  taken,  and  may 
vacate  an  execution  issued  out  of  that  Oourt 
upon  a  judgment  entered  upon  the  tranfK^ript 

; . .  xxix.    39 

Power  to  vacate  the  execution  extends  to  the 


judgment,  and  may,  on  motion,  be  vacated  by 
the  County  Court  where  the  summons  was  not 

served : xxix.    37 

Under  section  1304,  an  appeal  cannot  be 


taken  until  it  is  entered  in  the  office  of  the 
;proj)er  clerk,  an  ew  parte  order  staying  pro- 
ceedings on  a  Justice's  judgment,  of  which  a 
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ti^iiscript  has  been  filed,  until  a  motian  to 
vacate  it  can  be  heard,  which  order  has  not  been 
filed  with  the  clerk,  is  not  appealable* . . .  xxix.    37 

Failure  to  file  such  order  with  the  clerk  Is 

an  irregularity  which  must  be  taken  advantage 
of  by  motion  to  the  Judge  granting  the  same 
to  modify  or  set  it  aside xxix.    39 

Money  paid  on.  The  payment  of  a  judg- 
ment to  avoid  the  immediate  issuance  of  execu- 
tion,  pending  an  application  for  an  order 
authorizing  an  appeal,  is  a  voluntary  payment 
and  cannot  be  recovered  back xxix.    51 

The  supposition  by  the  defendlant  that  tbe 

application  had  been  denied,  whereas  it  was 
still  under  consideration,  and  the  payment  of 
the  judgment  under  that  misapprehension,  is 
not  a  payment  under  mistake  for  which  the 
Court  can  grant  relief xxix.    51 

On  suit  to  recover  the  money  thus  paid  the. . 

Court  will  not  grant  an  injunction  preventing 
the  disposition  thereof .xxix.    52 

A  decision  must  state  concisely  the  grounds 

upon  which  the  issues  have  been  decided,  and 
direct  a  judgment  to  be  entered  thereon,  .xxix.  215 
Where  the  decision  is  insufficient    to    sup- 


port the  judgment  thereon,  practice  on.  .xxix.  215 

—  Under  section  724,  the  Ck)urt  has  power  to 
amend  a  judgment  to  make  it  conform  to  the 
facts  upon  which  the  judgment  is  based;  but 
this  x>ower  is  within  the  discretion  of  the  Court 
xxix.  282 

—  It  seems,  in  the  absence  of  a  €rhowing  that 
the  Court  has  abused  its  discretion  or  failed  to 
exercise  a  discretion,  the  order  of  the  Court 
will  not  be  reversed xxix.  282 

—  A  party,  appealing  from  refusal  of  his  mo- 
tion to  amend  a  judgment,  cannot  claim  that 
the  motion  should  have  been  submitted  to  the 
Judge  who  conducted  the  trial  in  the  first 
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ii]stan<ce,  he  having  voluntarily  submitted  it  to 
the  Justice  presiding  at  the  SpedaJ  Teim.xxix.  282 

A  judgment  cannot  be  amended  so  as  to 

vary  the  rights  of  the  {parties,  as  fixed  by  the 
decision  of  the  Court  and  the  judgment  entered 
thereon xxix.  282 

Oflfer  of  judgment  in  Justices  Court,  .xxix.  296 

Of  dismissal — ^When  on  the  merits.    Under 

section  1209,  Code  of  Civil  Procedure,  provid- 
ing that  judgment  of  dismissal  after  trial  shall 
bar  a  new  suit  for  the  same  cause  of  action  only 
where  it  expressly  appears  that  the  dismissal 
was  on  the  merits,  a  memorandum  of  judgment, 
**Tried;  motion  to  dismiss  ♦  ♦  ♦  granted" 
— does  not  show  a  dismissal  on  the  merits,  so 
as  to  bar  another  suit  for  the  same  cause  of 
action   -. xxix.  367 

Final,  commitment xxx.    55 

Entered  upon  decision  stating  findings  of 


fact  and  conclusions  of  law,  separately,  before 

amendment,  distinguished xxx.  118 

—  Form  of ,  in  foreclosure  of  mortgage,  upon 

the  death  of  parties xxx.    89* 

Absolute,  stipulation  for  eesential  for  jur- 


isdiction, on  appeal  from  order  granting  new 
trial    xxx.  149 

—  Enforcing  payment  of,  by  punishment  for 
contempt xxxi.    42 

—  Remedy  where  County  Clerk   wrongfully 
refuses  to  docket  judgment xxxi.    42 

lien  uiK>n  property  purchased  with  pension 


moneys  xxxi.    63 

—  Real  party  in  interest xxxi.  126 

—  Prayer  for  in  complaint  must  conform  to 
the  allegations xxxii.  148 

Action  against  agent  and  undisclosed  prin- 


cipal.   Election  of  which  defendant  plaintiflf 
intends  to  hold  liable xxxiii.  278 
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Issuance  and  return  of  execution t.  426 

Effect  0*  death  of  judgment  debtor y.  426 

—  Instance  of,  in  which  «ale  of  real  property, 
the  title  to  which. Was  found  to  be  in  the  judg- 
ment debtor,  was  not  decreed  because  lien  of 
judgment  thereon  had  expired viii.  203 

Judgment  in,  setting  aside  fraudulent  con- 

Teyance,  does  not  affect  lien  of  other  judg- 
ments against  the  debtor ix.    64 

Judgment  establishing  lien  of  judgment  on 

real  property  the  legal  title  to  which  is  not  in 
the  debtor,  does  not  affect  the  rights  or  reme- 
dies of  other  judgment  creditors  of  such  debtor. 
ix.    64 

While  judgment  creditors  may  unite  in  an 

action  to  set  aside  a  fraudulent  conveyance 
made  by  their  debtor,  they  are  not  all  neces- 
sary parties  thereto ix.    64 

•  Court  has  -power  to,  but  is  not  required  to 

compel  plaintiff  in  judgment  creditor's  action 
to  set  aside  fraudulent  conveyance,  to  bring  in 
as  defendants  other  judgment  creditors  of  his 
debtor  ix.     64 

See  Supplementary  ProceedingB. 

Pact  that  debtor  has  property  out  of  which 

judgment  could  be  collected  is  no  defense  to. 
xiv.  377 

When  injunction   restraining  transfer  of 


property  pending  properly  granted xiv.  377 

—  See  Appeal. 

When  may  maintain  action  to  set  aside  con- 


veyance of  his  debtor xii.  152 

- —  Must  show  that  remedy  at  law  has  been 
exhausted xii.  152 

—  What  is  prima  facie  evidence  thereof. .  .xii.  152 

—  When  judgment  creditor's  action  dismissed 
on  the  ground  that  debtor  has  ample  means  to 
pay  judgment xii.  152 

—  Judgment   in   judgment  creditor's   action 
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should  proyide  that  sale  be  subject  to  debtor's 
wife's  right  of  dower xii.  152 

When  execution  of  judgment  is  stayed  until^^ 

personal  property  of  debtor  can  be  sold. .  .zxii.  152 

See  Supplementary  Proceedings. 

By  commencing  action  to  discover  property 

secures  lien  on  all  of  debtor's  property  acquired 
before  commencement  of  action xv.  220 

The  fact  that  creditor  sues  in  b^alf  of  him- 
self and  all  others  who  may  come  in  and  con- 
tribute to  expense  does  not  prevent  judgment 
in  his  favor  alone  against  the  defendant. . .  .xv.  220 

Such  all^ation  unnecessary,  and  may  be 

stricken  out  where  oflier  creditors  have  not 
come  in>  etc xv.  220 

See  Jurisdiction;  Alimony;  Creditor's  Bill; 

Execution;  Supplementary  Proceedings. 

JUDGMENT  DEBTOR. 

Judgment  debtor  may  be  examined  in  sup- 
plementary proceedings  though  the  record 
owner  of  real  estate xxvii.    90 

Title  of,  to  property,  how  affected  by  levy 

thereon  under  execution .xi.  372 

May  prefer  a  creditor,  but  he  cannot  do  so 

if  his  intent  is  fraudulent xii.  162 

JUDGMENT  ROLL. 

Wbat  papers  should  be  contained  In  when 

judgment  is  entered  on  demurrer xxh\  234 

Bill  of  particulars  is  not  part  of  such  a 

judgment  roll xxili.  234 

Admissibility  of,  for  specific. purpose,  .xxxi.    37 

When  bar    to    subsequent  action  between 

same  parties xxxiii.    14 

JUDICIAL  SALE. 

Title  purchased  at,  how  determined xiv.    88 

Purchaser  at,  cannot  demand  perfect  and 
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anincumbered  title  unless  termft  of  sale  call 
therefor xiv.    88 

Purchaser  at,  not  entitled  to  rent  o*  prem- 
ises between  time  of  purchase  and  time  of 
delivery  of  deeds xiv.    88 

Water  tax,  when  should  be  paid  by  ven^ 

Jor xiv.    88 

The  purchaser  at  a  sale  of  a  decedent^s  real 

property  to  pay  his  debts  is  not  required  to  take 
title  if  proceedings  defective xxi.  326 

When  purchaser  at,  does  not  take  title  and 

cannot  convey  any xxi.    21 

See  Foreclosure;  Partition. 

Purchaser  relieved  because  of  failure  to 

give  notice  of  restrictions xxxv.  175 

A  motion  for  a  re-argument  of  a  motion 

founded  upon  additional  papers  is  appealable. 
xxxv.  175 

JUBISDIOTION. 

When  want  of  may  be  taken  advantage  of 
by  motion  to  set  aside  service  of  summons  and 
complaint ii.  174 

Court  not  divested  of  jurisdiction  of  motion 

to  discontinue  action  by  entry  of  judgment.  ,iv.    41 

See  Attachment;  Arrest;  Service  by  Publi- 
cation. 

Objection  to,  lack  of,  when  may  be  waived  .v.  387 

See  City  Court  of  New  York. 

Objection  to  want  of,  of  a  Superior  CSty 

Court  is  waived  unless  taken  by  answer,  and 
that  although  the  complaint  contains  aver- 
ment«r  supporting  it  . . . .  ^ ix.  394 

When  personal  service  of  process  necessary 

to  confer ix.  328 

When  imperative  that  Court  exercise  its 

jurisdiction   ix.  293 

See  Surrogate's  Court. 

The  City  Court  of  New  York  has  jurisdic- 
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tion  of  common-law  action  in  which'  the  ques- 
tion  of  title  to  real  property  arises xii.  321 

Where  a  judicial  function  is  conferred, 

power  to  give  everything  necessary  to  make 
it  effectual  or  attain  the  end  is  implied,  and 
where  jurisdiction  once  attaches,  it  is  suf- 
ficient for  all  judicial  requirements,  and  is  not 
stinted  by  the  character  of  the  issues  pre- 
sented   xii.  321 

What  must  be  alleged  in    complaint  in 

action  in  County  Court  as  to  residence  of  de- 
fendant   xii.  345 

Where  a  Court  is  of  limited  jurisdiction, 

and  its  jurisdiction  depends  upon  citizenship 
or  residence  of  the  parties,  that  fact  must  ap- 
pear on  the  face  of  the  record xii.  345 

Where  defendant  served  without  the  State 

the  Court  acquires  jurisdiction  only  to  the 
extent  necessary  to  satisfy  the  plaintiff's  de- 
mand out  of  attached  property xii.  279 

When  a  right  is  given,  the  power  to  en- 
force it  is  necessarily  implied;  and  its  man- 
ner is  discretionary  with  the  Court xii.  235 

Want  of,  may  always  be  set  up  against  a 

judgment,  and  if  its  absence  is  proved,  the 
judgment  must  be  annulled xii.  428 

Practice  where  wrong  person  served  with 

summons  and  complaint  in  an  action xii.  428 

Attachment  not  necessary  to  conferring  of 

upon  resident  of  State  served  by  publica- 
tion  xiv.    45 

That  of    New  York    Superior    Court  in 

equity  co-equal  within  territorial  limits  with 
that  of  Supreme  Court xv.    86 

Superior  Court  has  jurisdiction  of  judg- 
ment creditor's  action  upon  judgment  recov- 
ered in  another  Court xv.    86 

N.  T.  Superior  Court  has  jurisdiction  of 

action   to  -sequestrate   property  of  corpora-     * 
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tion fc XV.    86 

When  Court  of  this  State  has  not  of  for- 
eign corporation xv.    88 

When  objection  to  want  of  jurisdiction 

cannot  be  waived xv.    88 

Court  cannot    exercise    jurisdiction    not 

given  it   xv.    88 

See  Justice  of  the  Peace. 

When,  cannot  be  obtained    over  foreign 


corporation xvi.  241,  255 

—  What  property  within  State  required,  to 
make  service  of    sunnnons    on    managing 
agent  of  foreign  corporation  effectual. .  .xvi.  241 
No  Court  of  this  State  has  jurisdiction  of 


an  action  brought  by  a  non-resident  against  a 
foreign  corporation  upon  a  cause  of  action 
not  arising  here,  and  the  subject  of  which  is 

not  here xvi.  241,  255 

Objection  to  jurisdiction  of  Court   over 


action  brought  by  non-resident  against  for- 
eign corporation  may  be  taken  at  any  time, 
and  Court  may  of  its  own  motion  dismiss  the 

action  for  want  of  jurisdiction '. .  .xvi.  255 

—  Where  Court  has  no  jurisdiction  of  subject 
mutter  of  action,  consent  of  parties  will  not 

confer  it  xvi.  255 

The  statute  limiting  the  jurisdiction    of 


Courts  of  this  State  in  actions  by  non-resi- 
dents against  foreign  corporations  is  consti- 
tutional    xvi.  255 

—  Jurisdiction  of  Supreme  Court  is  limited 

to  boundaries  of  this  State xvi.  279 

When,  cannot  be  obtained  of  non-resident 


by  service  by  publication,  or  without    the 

State xvi.  279 

When  Court  may  acquire  jurisdiction  by 


service  of  summons  by  publication xvi.  333 

—  Test  determining  whether  Court  has  juris- 
diction over  property  is  whether  it  can  en- 
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force  judgment  in  relation  thereto xvi.  333 

— —  When  specific  objection  must  be  taken  to 
deprive  Court  of xvi,  36^ 

When  defect  in  proceeding  for  discharge 

of  imprisoned  judgment-debtor  does  not  de- 
prive Court  of xvi.  36* 

When  general  appearance  confers xvi.  369 

Order  made  without  may  be  assailed  col- 
laterally    xvi.  385 

Court  has,  over  action  against  foreign  ad- 
ministrator to  whom  ancillary  letters  have 
been  issued xvii.  214 

When  acquired  over  foreign  corporation 

by  service  on  an  agent  within  this  State. xvii.  424 

Circuit  Court  in  Weeftchester  County  can- 
not make  order  in  action  pending  in  Supreme 
Court,  New  York  County xvii.  307 

New  York  Superior  Court  has  same  as 

Supreme  Court  within  its  territorial  limits. 
xvii.    55" 

The  jurisdiction  of  the  Supreme  Court, 

stated  xvii.    5& 

Special  Term  of  N.  L.  Superior  Court  has 


power  to  suspend  operation  of  judgment  en- 
joining doing  of  certain  acts  pending  appeal 
to  Court  of  Appeals xvii.    5& 

—  See  Contempt;  Corporation;  Injunction; 
Justice's  Court;  Reference. 

—  Of  the  Supreme  Court  over  persons  of 
parties  to  an  action  will  be  presumed,  and  the 
facts  conferring  it  need  not  be  set  forth . .  xviii.  403 

Of  Federal  Courts  over  action  by  receiver 


of  national  bank  not  exclusive xviii.  380 

—  When  County  Court  has,  to  reform  mort- 
gage in  action  for  foreclosure xviii.  293 

—  When  to  give  costs  cannot  be  conferred 

by  ^ipulation xviii.    30 

—  When  objection  to  want  of,  waived. xviii.    IS 

—  The  fact  that  an  order  for  the  service  of  a 
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eummons  without  the  State  or  by  publica- 
tion did  not  direct  the  mailing  of  the  com- 
plaint, etc.,  does  not  deprive  the  Court  of 
Jurisdiction  where  the  eummons  was  duly 
served  without  the  State xviii.  390 

See  County  Court. 

When  service  of  summons  upon  superin- 
tendent of  insurance  at  Albany  and  his  ad- 
mission of  service,  gives  City  Court  of  New 
York  jurisdiction  of  foreign  insurance  cor- 
poration  xix.  418 

When    justice    without    jurisdiction    to 

amend  its  process  or  pleading  by  correcting 
mistake  in  defendant's  name xix.    43 

Right  of  conamittee  of.  Senate  to  make  in- 
vestigation pursuant  to  resolution  of  Sen- 
ate and  to  exercise  powers  kindred  to  Court 
of  Justice  undoubted xix.  351 

When  justice  deprived  of,  by  plea  of  title. 

xix.  252 

See  City  Court  of  Brooklyn;  City  Court  of 

New  York;  Justice's  Court;  Supplementary 
Proceedings. 

May  always  be  inquired  into,  but  ques- 
tion of  must  be  presented  according  to  the 
ruling  of  the  forum  in  which  it  is  pending. xx.    95 

Supreme  Court  is  Court  of  General  Juris- 
diction in  law  and  equity  and  its  jurisdiction 
cannot  be  limited  either  by  Legislature  or 
by  the  Court  itself xr.    95 

When  Court  of  another  State  has  not,  to 

render  judgment  of  divorce  against  a  resident 
of  this  State xx.  130 

When  Court  of  this  State  has  jurisdiction 

of  action  against  foreign  corporation  for 
damages  for  personal  injuries  inflicted  with- 
out the  State xx.  179 

The  origin  and  extent  of  the  powers  of 

Courts  as  derived    from  the    common    law 
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stated ; xxi.  396 

Courts  of  this  State  have  jurisdictioiL  of 

actions  by  resident  agaiost  foreign  corpora- 
tion for  any  cause xxi.  379 

Jurisdiction  of  Courts  of  Equity  in  cases 

of  fraud,  breach  of  trust  or  contract xxi.  379 

See  Corporation. 

City  Court  of  New  York  has,  of  actions 

upon  drafts  payable  within  this  State  brought 
by  foreign  corporation  against  domestic  cor- 
poration not  having  any  oflSice  in  the  Qty  of 
New  York xxii.  186 

When  objection    to,  of    Court  in    action 

-against  foreign  corporation  sufficiently  taken. 
xxii.  178 

When  Court  has  not  jurisdiction  of  action 

against  foreign  corporation xxii.  178 

Jurisdiction  of  Court  in    action  against 

foreign  corporation  cannot  be  impaired  or  en- 
larged by  consent  of  parties  or  omission  to  ob- 
ject thereto xxii.  178 

Objection  to  want  of  jurisdiction  of  action 

against  foreign  corporation  may  be  taken  at 
any  time  and  where  it  appears  the  Court 
should  dismiss  the  action  ex  mero  moto. .  .xxii.  178 

See  New  Trial;  Surrogate's  Court;  Ap- 
peal; Appearance;  Contempt;  Summary  Pro- 
ceedings; Justice  of  the  Peace;  Lunatic — and 
Title  of  various  Courts;  Order. 

Must  be  expressly  conferred xxiii.  220 

When  Court  has  not   jurisdiction  against 

foreign  corporation xxiii.  348 

Of  Superior  Court  of  the    City  of  New 

York,  of  action  against  foreign  corporation. 
xxiii.  109 

See  District  Court  in  City  of  New  York; 

Justice  *s  Court. 

The  City  Court  being  a  Court  of  limited 

jurisdiction  in  respect    to  the    amount  for 
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which  judgment  may  be  rendered,  an  order 
for  consolidation  Tsrhere  aggregate  amounts 
of  the  claims  exceed  the  sum  of  $2,000,  ex- 
clusive of  interests  and  costs,  and  all  the  pro- 
ceedmgs  founded  upon  said  order  will  be  de- 
clared void  and  of  no  effect xxvi.  230 

The  Court  has  power  in  a  proceeding  for 

leave  to  bring  an  action  again^  the  committee 
of  the  property  of  an  insane  person,  to  award 
a  reasonable  sum  to  his  attorneys xxvii.  171 

Of  Court  to  fix  transfer  tax  where  estate 

fully  admini'stered  by  a  foreign  administra- 
tor   xxix.    63 

Torts  in  foreign  State xxix.  141 

Of  Person.    See  Summons xxxii. 

Injuries    sustained  upon  land    seized  by 

State  of  New  York  to  the  United  States,  when 
Courts  of  New  York  have  jurisdiction. xxxiv.  321 

JUROR. 

AflSdavit  of,  to  impeach  verdict  inadmis- 
sible    xxvii.  316 

JURY. 

Swearing  of  may  be  waived viii.    70 

Effect  of  omission  to  swear,  on  verdict.viii.    70 

Affidavit  and  declarations  of  juror  cannot 

be  used  to  impeach  verdict viii.    70 

Court  may  disregard  findings  of,  in  equit- 
able action xiii.  215  -" 

Acceptance  of    jury  without  challenge  is 

waiver  of  objection  that  they  were  subjected 
to  influences  which  may  hdve  affected  the 
verdict xiii.  236 

See  Appeal. 

When  fact  that  justice  conversed  with,  re- 
quires reversal  of  judgment xvii.  367 

See  Verdict. 

Petit  jury  is  part  of  Court,  and  its  room  a 

part  of  the  Court-room xviii.  180,  230 
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See  Con'tempi;;  Dower;  Trial. 

Summoning  jury xxvii.  150 

When  error xxvii.  150 

Negligence xxxii.  184 

Testamentary  capacity  a  question  for  jury. 

XXXI  ii.    25 

JURY  TRIAL. 

On  a  trial  in  a  Justice  *s  Court,  unless  a 

jury  trial  is  demanded  at  the  time  of  the  join- 
ing of  issue,  the  right  to  trial  by  jury  shall  be 
deemed  waived xxv.  191 

The  rule  of  Court,  requiring  an  application 

to  frame  issues  to  be  tried  by  a  jury,  in  a  case 
in  which  the  party  is  not  entitled  of  right  to 
such  a  trial,  to  be  made  within  ten  days  after 
issue  joined  is  imperative,  except  where  facte 
are  shown  to  excuse  neglect  to  apply  in  sea- 
son   xxv.  353 

An  order  granting  a  jury  trial  of  issues  in 

an  equity  suit  is  appealable xxv.  353 

Motion  for,  when  made xxx.  239 

JUSTICE. 

Provision  of  Code  of  Civil  Procedure  dis- 
qualifying justice  because' of  relationship  to 
party  in  interest  should  be  strictly  construed. 
xxii.    12 

JUSTICE  OF  THE  PEACE,  Courts  of. 

Provisions  of  Code  relative  to  suppression 
of  commission  apply  to iii.  255 

Too  late  to  make  motion  for  suppression  of 

commission  on  day  of,  or  pending  trial iii.  255 

To  oust  a,  of  jurisdiction  in  a  matter  of  ac- 
count on  the  ground  that  the  accounts  exceed 
$400,  they  must  exceed  that  sum  exclusive  of 
payments iv.  228 

See  District  Court  in  the  City  of  New  York. 

Provisional  remedies  in  Courts  of vi.  253 
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—  Effect  of  error  in  replevin  process  on 
judgment vi.  253 

Effect  of  error  in  costs  and  mode  of  cor- 
recting   * » vi.  253 

Teertimony  taken  in  Court  of,  on  adjourn- 
ing case,  will  not  srustain  judgment  unless  read 
in  evidence vi.    28 

Wiien  offer  to  reduce  verdict  may  be  made. 

vi.    56 

Effect  of  such  offer  made  after  judgment. 

vi.    56 

Power  of,  to  change  record vi.    56 

Bight  to  costs  on  appeal vi.    56 

Mode  of  service  of  notice  of  appeal  from 

judgment  of * vi.  333 

Curing  defective  service  nunc  pro  tunc.  .vi.  333 

Action  to  recover  chattel  when  commenced 

in  Court  of vi.  253 

Value  of  chattel  in  action  therefor,  how 

fixed  so  as  to  determine  right  to  new  trial  on 
appeal vii.  141 

See  District  Courts  in  the  City  of  New 

York;  Limitation  to  Action;  Security  for 
Costs. 

Jurisdiction  of,  of  action  to  recover  chattel 

depends  on  affidavit  to  procure  replevin,  and  is 
required  only  where  value  of  chattel  is  there- 
in stated  to  1^  $200  or  less viii.    99 

Amendment  of  such  affidavit  where  value 

stated  therein  exceeds  $200  will  not  give  ju- 
risdiction  . ; viii.    99 

The  affidavit  should  state  what  is,  or  is  be- 
lieved to  be,  the  actual  value  of  the  chattel. 
viii.    99 

Facts  necessary  to  be    shown  on  appeal 

from  judgment  takai  in  Coilrt  of  by  d^ault. 
viii.  180 

See  Appeal;  Execution. 
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When  fact  that  claim  sued  upon  by,  was 

pnrehased  for  the  purpose  of  bringing  an  ac- 
tion not  a  defense x.    92 

When  commission  properly  denied  in  ac- 
tion in  Court  of x.    29 

When  objections  to  sufficiency  of  plead- 
ings of  proof  too  late  if  first  taken  on  appeal. 
X.    29 

When  amendment  of  pleading  should  be  al- 
lowed   xi.  327 

Action  may  be  changed  from  one  in  tort  to 

one  on  contract xi.  327 

When  answer  to  be  verified xi.    11 

Form  of  verification xi.    11 

The  proceedings  where  the  defendant,  in 

an  action  of  replevin,  excepts  to  the  sufficiency 
of  the  plaintiff's  sureties,  stated xii.    89 

Judgment  of  should  be  reversed  on  ap- 
peal where  justice  erroneously  fails  to  re- 
quire justification  of  plaintiff's  sureties  in  re- 
plevin   xii.    89 

Title  of  third  person,  vrhea  not  drf^ise  in 

Justice's  Court  in  action  to  recover  chattel. 
xii.  137 

Power  of  justice  to    adjourn  civil  action 

pending  before  him xii.  358 

Execution,  by  what  rules  governed,  where 

the  justice's  judgment  has  become  a  judgment 
of  the  County  Court  by  the  filing  of  a  tran- 
script    xii.  256 

See  Execution  against  the  Person;  Sum- 
mary Proceedings. 

Counter-claim  exceeding  amount  of  plain- 
tiff's recovery  by  $200  not  extinguished  by 
failure  to  plead xiii.      5 

Judgment  in,  when  to  be  rendered  and  en- 
tered, and  how : xiii.  246 

Rendering  of  judgment  in,  is  a  judicial  act 
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and  its  entry  a  ministerial  act;  if  the  judicial 
act  be  performed  the  failure  to  perform  the 
ministerial  act  will  not  render  the  judgment 
void   xiii,  246 

What  amounts  to  a  performance  of  the  ju- 
dicial act xiii.  246 

When  appeal  from,  properly  taken. .  .xiii.  246 

Party  to  action  in,  may  appear  by  person 


who  is  not  attorney  and  who  is  a  minor. xiv.  110 
The  rule  as  to  who  may  appear  for  parties 


in  Justice's  Court,  etated xiv.  110 

•  Objection  to  attorney's  want  of  author- 
ity to  appear  is  waived  by  not  taking  it  at 

timo  appearance  is  tendered xiv.  110 

Power  of  to  amend  pleading xv.  104 

When  muet  permit  amendment  of  plead- 
ing   XV.  164 

When  pleading  in  Court  of,  must  be  veri- 


fied   XV.  164 

—  Within  what  time  judgment  should  be  en- 
tered on  withdrawal  of  action  in  Court  of.  .xv.  431 
See  Appeal;  Costs;  Judgment;  Summary 


Proceedings;  Justice's  Court. 

—  When  has  not  jurisdiction  of  action,  be- 
cause accounts  x>f  both  parties  exceed  $400. 
xvi.    50 

—  What  does  not  amount  to  default  in.  .xvi.  408 
The  rule  as  to  the  filing  of  the  transcript 


of  a  justice's  judgment  in  the  county  clerk's 

office,  and  the  effect  thereof,  stated xvi.  172 

When  judgment  of,  becomes  judgment  of 


County  Court xvi.    56 

See  Limitations  to  Actions. 

Acquires  jurisdiction  of  action  to  recover 

chattels  although  requisition  to  replevy  not 

issued,  or,  if  issued,  not  executed. xvii.  172 

— ^  Practice  where  appeal  is  taken  therefrom 

for  new  trial xvii.  172 
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Wiien  sham  pleading  not  ground  for  new 

trial  in  County  Court  on  appeal  from  judg- 
ment of xvii.    99 

Oflfer  of  judgment  made  in  Jurtioe^s  Court 

is  not  available  on  appeal  to  County  Court 
for  new  trial xvii.  121 

When  judgment  of,  should  be  reversed  be- 
cause justice  conversed  with  jury xvii.  367 

When  affidavits  deemed  part  of  return  on 

appeal xvii.  367 

When  judgment  in  action  or  final  order  in 

summary  proceedings,  void  because  of  delay 
in  renderi&g  decision xvii.  325 

Amendment  of  pleadings  on  appeal  from 

judgment  of  xvii.  352 

A  justice  of  the  peace  has  jurisdiction  of 

action  to  recover  for  injury  inflicted  by  de- 
fendant's dog xvii.  352 

Jurisdiction  of  action    againat  constable 

and  his  sureties xviii.  216 

See  Appeal;  Execution  againet  Property. 

Has  jurisdiction  given  by  statute  and  none 

other   xix.  109 

Has  not  jurisdiction  where  neither  party 

resides  within   town   in   which  justice  has 
his  office xix.  109 

Objection  to  jurisditrtion    not    waived    by 

falling  to  api)ear xix.  109 

When  want  of  jurisdiction  may  be  shown 

on  appeal,  by  affidavits xix.  109 

Has  not  jurisdiction  to  take  confession  of 

judgmenit  for  debt  not  due xix.  114 

When  without  jurisdiction    to   amend)   its 


process  or  pleading  by  correcting  mistake  in 
defendant's  name .xix.    43 

—  When  ousted  of  jurisdiction  by  plea  of  title. 
xix.  252 

—  When  justice  may  refuse  to  approve  under- 
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taMng  giyen  upon  plea  of  title  and  how  he 
should  do  it xix.  252 

Costs  upon  appeal  from  judgment  of,  ren- 
dered after  justice  has  been  deprived  of  juris- 
didion  by  plea  of  title xix.  252 

When  verification  of  pleading  of  domestic 

corporation  bj  its  attorney  sufficient xix.  241 

When  constable's  return  of  service  of  sum- 
mons sufficient xix.  241 

Power  of  justice  to  amend  constable's  re- 


turn     xix.  241 

—  When  complaint  in  action  for  replevin,  in^, 
sufficient xix.  Ill 

—  When  and  how  pleadings  in,  may  be 
amended  on  api>eal xix.  Ill 

—  Within  what  time  appeal  from  judgment  of, 
must  be  taken xix.  107 

—  What  entry  of  judgment  sufficient  to  limit 
time  to  appeal xix.  107 

—  When  affidavits  properly  considered  on  ap- 
peal  from  judgment  of xix.  109 

—  Effect  of  non-acceptance  of  offer  of  judg- 
ment made  upon  appeal  from,  upon  <;osts.  .xix.  172 

- —  See  Appeal;  Costs;  Eixecution;  Limitations 
to  Actions;  Supplementary  Proceedings. 

—  Has  jurisdiction  of  action  to  recover  for 
personal  injuries  received  through  defendant's 
negligence  xx.  315 

Action  by  wife  for  alienation  of  husband's 


affections  not  triable  in xx.    36 

When  summons  is  void,  because  not  proper- 


ly filled  up  before  delivery  for  service xx.  296 

— r  When  adjournment  improperly  granted.xx.  296 

—  Objection  to  irregularity  when  not  waived 

by  proceeding  with  trial .xx.  258,  296 

—  Presumption  that  person  within  territorial 
jurisdiction  of  justice  is  subject  to  his  jurisdic^ 
tioii  for  the  service  of  process xx.  255 
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When  service  of  summons  issued  out  of,  not 

set  aside  because  made  upon  defendant  whUe 
lie  was  attending  .Omrt  as  defendant  and  wit- 
ness in  criminal  action xx.  255,  258 

Adjournment    upon    non-appearance     of 

plaintiff  deprives  Court  of  jurisdiction' xxi.    74 

Authority  o*  attorney,  wiien  and  how  prov- 


en   xxi.    58 

Service  of  summons,  when  confers  jurisdic- 


tion    xxi.    58 

—  Constable's  return,  when  not  suffidentxxi.    58 
How  and  by  whom  verification  of  plead*- 


ing  in  an  action  by  domestic  corporation  made. 

xxi.    58 

Effect  of  amendment  of  pleadii^  ui>on  orig- 


inal pleading xxi.    56 

—  Review  of  judgment  on  appeal xxi.    56 

—  See  Appeal. 

—  The  fact  that  pleadings  raise  question  of 
title  to  land  does  not  deprive  justice  of  juris- 
diction where  the  defendant  fails  to  give  an  un- 
dertaMng  as  required  by  Code  CSvilJP*rocedure, 
Section  2954,  and  the  question  is  not  litigated 

on  the  trial xxii.  230 

—  When  ^affidavits  cannot  be  used  in  support 

of  appeal  from xxii.  157 

Power  of  justice  to  adjourn  case  after  trial 


commenced xxii.  157 

—  Jurisdiction  depends  not  on  amount 
claimed  in  pleadings,  but  on  amount  shown  by 
proof  to  be  in  dispute xxiii.  288 

—  Dismissal  of  action,  on  ground  that  amount 
in  dispute  exceeds  |400,  may  be  reviewed  on 
appeal  for  new  trial xxiii.  268 

—  Instance  of  case  in  which  amount  in  dispute 
did  not  exceed  |400 xxiii.  288 

—  /*  seemSj  that  there  are  no  attorneys  there- 
in  xxiii.    71 
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JuAgmeott  by  default  without  penK>iial  ser- 

yice  of  summons  can  only  be  taken  where  the 
defendant's  property  has  been  attached,  .xxiii.  228 

Judgment  by  default  should    be    reversed 

where  attachment  not  duly  levied  and  personal 

service  of  summons  not  niade xxiii.  228 

Defect  in  such  case  jurisdictional xxiii.  288 

See  District  CJourt  in  the  City  of  New  York. 

In  reviewing  proceedings    of    justices    of 

peace,  courts  regard  them  with  indulgence.xxiv.  126 

Justice's  return  on  appeal.    Time  for  filing. 

XXV.  342 

Under  Section  3328  of  the  Code  at  Qivil 

Procedure,  a  justice  of  the  peace  is  not  re- 
quired to  render  any  services  without  the  pre- 
vious payment  of  his  fees  therefor xxvlii.    80 

The  plain  intent  of  Section  3329  of  the  Code 

of  Civil  Procedure  is  to  impose  the  fees  for  the 
services  of  the  justice  upon  the  party  for  whom 

the  services  are  rendered xxviii.    90 

An  appeal  from,  must  be  taken  within  the 

time  prescribed  by  the  statute xxix.  291 

The  parties  to  the  action  may  extend  the 

time  to  appeal xxix.  291 

When  an  attorney  cannot  extend  the  time 

to  appeal  xxix.  291 

Axqpeal  from  xxix.  296 

Offer  of  judgment xxix.  296 

When  defendant  may  recover  costs,  .xxix.  296 

Wihen  plaintiff  may  recover  costs. . .  .xxix.  296 

The  defendant's  remedy  where  the  justice 

refuses  to  set  aside  the  defective  service  of  a 
summons  is  by  appeal,  and  prohibition  will 
not  lie XXXV.  325 

JUSTIPIOATION. 

See  Undertaking. 
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LABOR  OBGANIZATIONS.  paob 

What  is  not  unlawful  far  them  to  do.zzxi.  145 

LACHES. 

Order  dismissing  complaint  for  want  of 
prosecuticm  discretionary  ii.  858 

Effect  ofy  on  proceeding  for  accounting  of 

executor,  etc.    yt    86 

See  Security  for  Costs. 

When  will  not  deprive  party  served  without 

the  State  of  right  to  defend  action  after  final 
judgment  xviii.  843 

See  Abatement  and  Revival. 

When  will  not  defeat  motion  to  set  aside 

judgment  entered  upon  unauthorized  appear^ 
ance   xix.  338 

When  will  not  defeat  motion  ta  set  aside 

service  of  summons xix.  294 

When  will  defeat  motion  for  leave  to  amend 

complaint xix.  288 

When  security  for  costs  not  required  be- 
cause of  xix.    88 

See  Attachment;  Bill  of  Particulars;  Se- 
curity for  Costs. 

LANDLORD  AND  TENANT. 

When  agreement  by  tenant  to  pay  for  re- 
pairs is  an  agreement  to  {wiy  for  them  as  rent. 
ii.  278 

See  Injunction;  Prohibition,  Writ  of. 

When  possession  of  tenant  is  j^^^^^^^O'  ^ 

landlord  and  not  hostile  or  adverse  to  him. 
ix.  870 

See  Ejectment;  Execution. 

'  Defense  of  constructive  eviction  in  action 

for  rent  x.  181 

In  an  action  by  landlord  against  tenant  for 

breach  of  covenant  in  lease  the  question  of  title 
to  land  does  not  come  in  question xi.  326 

See  Costs;  Pleadinga 
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What  IB  not  eviction  of  tenant xx.  186 

When  action  may  be  broagfat  for  inetal- 

ments  of  rent xx.  186 

See  Lease;  Summary  Proceedings. 

The  defense  of  eviction  is  as  ayailaible  in 

summary  proceedings  to  recover  possession  of 
the  demised  premises  for  non-payment  of  rent 
as  it  would  be  in  an  action  to  recover  the  rent 
xxvi.  184 

Holding  over.    Under  a  lease  providing  for 

payment  of  taxes  by  the  lessee  remaining  in 
X>dssession  after  the  expiration  of  the  tenn, 
aigreeing  to  {wiy  increased  rental,  but  nothing 
arranged  as  to  other  terms  of  the  lease,  the  de- 
fendant holds  over  from  year  to  year  under  the 
old  lease,  except  as  orally  modified xxviii.      6 

Advocating  of  lease xxix.  378 

LAW. 

See  Statutes. 

LAWS. 

1869,  Chapter  569,  as  amended  by  1874, 

Ohapter  192  i.  158,  407 

1881,  Ohapter  551 i.  472 

Provirions  of  Ohapter  585  of  Laws  of  1874, 

as  amended  by  Chapter  422  of  Laws  of  1875, 
reviewed  i.  473 

LEASE. 

Of  real  property  for  term'  of  ten  years  is  a 
chattel  real,  and,  as  such,  subject  to  lien  of 
judgment  recovered  of  lessee  for  ten  years  after 
filing  of  the  judgment-roll,  if  the  same  is  proi>- 

erly  docketed xi.  321 

A  leasehold  interest  having  less  than  three 

years  to  ruii^  although  the  lease  was  originally 
for  t?n  years,  is  not  real  property  within  the 
provisions  of  the  Ood^  relating  to  sale  of  real 
property  under  execution;  and  would,  there- 
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fore^  be  sold  under  execution  as  personal  proih 
ertj;  and  the  title  thereto  upon  such  a  sale 
Tests  immediately  in  the  purchaser xi.  321 

See  Adverse  Possession;  Landlord  and  Ten- 
ant. 

Surrender  of  lease,  from  what  implied,  and 

how  made  xiii.    89 

Ending  of  lease  by  exercise  of  landlord's  op- 


tion, after  condition  broken  is  determination 
and  not  the  expiration  of  the  lease xyi.  445 

—  When  canceled  by  summary  proceedings. 
xix.  234 

—  Leasehold  interest  in  real  property,  al- 
though for  twenty-five  years,  is  personal  and 
not  real  property xx.  160 

—  See  Ejectment. 

—  Construction  of   xxxi.    29 

Significance  of  the  term  "  re-enter  "  as  used 


in  lease  of  real  estate xxxii.  310 

The  phrase  "  real    property,"    in    Section 

3253  of  the  Code  of  Civil  Procedure,  does  not 
include  leasehold  estates  so  as  to  bring  an  ac- 
tion for  the  foreclosure  of  a  mortgage  thereon 
within  Sub-division  1  of  that  section xxv.  372 

LEGACY. 

When  surrogate  may  direct  payment  of.  .ii.    98 

Surrogate  cannot  order  payment  of,  pend- 
ing appeal  from  decree  admitting  will  to  pro- 
bate    ii.    98 

Petition  to  compel  executor  to  pay,  should 

be  dismissed  if  verified  answer  shows  petition- 
er's claim  to  be  doubtful ii.  116 

Payment  on  account  of,  before  expiration  of 

year  from  issuance  of  letters xv,    45 

When  not  in  satisfaction  of  debt xxi.  227 

See  Surrogate's  Courts. 

Tax,  when  not  applicable  to  estates  of  nouh 

resident  aliens xxxii.  310 
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Who  is  principal viii.    77 

See  Administrator. 

LETTERS  OF  ADMINISTEATION. 

See  Administration^  Letters  of;  Executor 
audi  Administrator. 

LETTERS  TESTAMENTARY. 

When  granted  to  non-resident  executor. . . . 
i.  302,  304 

Of  executor,  who  has  removed    from    the 

State  must  be  revoked i.  373 

Ancillary.    How    facts    in    petition    for, 

should,  be  stated;  before  whom  af&davit  as  to 
residence  of  testator  should,  be  sworn;  will 
nnist  have  been  admitted  ^by  Oourt  of  compe- 
tent jurisdiction i.  267 

A'pplication  for;  on  will  admitted  to  pro- 
bate in  foreign  country,  how  made i.  264 

An  unincorporated  association  is  not  en- 
titled to  letters  testamentary  in  preference  to 
the  next  of  kin xxiv.  256 

Upon  what  record  ancillary  letters  will  be 

issued   xxxi.      1 

LEGAL  SERVICES. 

Action  to  recover  for xxvii.  211 

When  co-partner  cannot  recover xxvii.  211 

When  trustee  cannot  recover xxvii.  211 

LEGAL  TRUST. 

Bequest  to  unincorporated  society  not, 
w(hen   ...xxvii.  303 

LEVY. 

See  Attachment;  Execution;  Replevin; 
Sheriflf. 

UBEL. 

When  matters  set  up  in  answer  are  not  a 
defense  but  are  pleaded  in  mitigation  of  dam- 
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ages  only xiii.  260 

See  Bill  of  Particulars;  Pleading. 

;  Plea  of  justiflcation,  action  for,  of  what  to 

consist  xvii.  209 

See  Examination  of  Party  before  Trial. 

In  an  action  for  libel,  a  defense  stating  facts 

tending  to  disprove  actual  malice,  thereby  re- 
sisting the  recovery  of  exemplary  damages,  is 
not  demurrable xxiv.  255 

When  order  of  publication  will  be  set  aside 

xxvii.  224 

A  plaintiflf  cannot  be  permitted  to  split  ujp 

an  alleged  libelous  article  and  bring  a  second 
action  thereon xxviii.  349 

In  an  action  for  libel,  under  Section  508  of 

the  Code,  an  answer  which  sets  up  facts  to  dis- 
prove malice,  is  sufficient  although  it  is  not 
stated  to  be  in  partial  defense xxviii.  239 

To  defeat  exemplary  damages,  the  defend- 
ant may  show  that  the  libel  was  uttered  in 
good  faith  ujwn  the  authority  of  others. xxviii.  239 

In  an  action  for  libel,  an  answer  which  ^lei^ 

up  facts  to  disprove  malice  as  a  defense  to  th^ 
whole  cause  of  defense*  is  'bad  on  demurrers. 
xxviii.  239 

Repetition  of  tiie  same  publication  may  be 

pleaded  and  shown  on  the  tnal  as  bearing  upon 
the  question  of  malice  and  the  extent  of  injury 
and  damage xxviii.  349 

Statute  of  Limitations,  how  applicable  to 

non-resident  xxxii.  104 

Words  which  are  not  actionable    per    se 

Failure  to  prove  special  damage.  What  is  def- 
amation and  what  not xxxii.  119 

See  Bill  of  Particulars xxxiv. 

Exemplary  damages  for  libel  on  city  mag- 
istrate   , xxxiii.  229 
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Ohapter  738  of  the  Laws  of  1869,  which 
proyides  for  thj^  enforcement  of  pofisesaorj,  ap- 
plies  to  liens  on  chattel  property  and  not  to 
mere  choses  in  action ii.  343 

See  Attorney's  Lien;  Witness;  Attach- 
ment; Judgment;  Mechanic's  lien;  Definition; 
Bzecntion. 

lien  of  attorney  for  fees xxvii.  224 

LIFE  INSURANCE. 

Action  on  policy.  Allegation  of  perform- 
ance in  the  terms  ot  the  contract  of  insurance 
is  eqniyalent  to  pleading  the  conditions  prece- 
dent were  duly  "performed "  within  Section; 
533  of  the  Code xxviii.  226 

Attachment  of.    See  Attachment. 

Demand  is  sufficiently  alleged  in  a  suit  on  a 

life  insurance  policy  where  it  alleges  satisfac- 
tory proofs  of  the  death  of  the  assured  were 
furnished  xxviii.  226 

—  Action  by  insured's  administrator.  Con- 
struction of  clause  giving  choice  of  beneficiary 
to  insurance  company .xxxi.  130 

Statement  made  by  insured  waiving  provi- 
sions of  the  Code  not  binding  on  personal  rep- 
resentatives   xxxi.  175 

Paid  up  Policy.    What  is  not  a  "  wife's  " 

policy xxxii.  276 

Demurrer  to  complaint  sustained  . . .  .xxxii.  320 

LIFE  TENANT. 

When*  the  Court  cannot  order  payment  to 
a^  out  of  the  surplus  arising  on  the  sale  of  the 
estate  under  the  foreclosure,  of  a  sum  in  gross 
representing  her  life  estate ii.  272 

When  order  for  production  of,  not  made. 

xi.  155 

Cannot  be  made  where  the  prior  estate  was   ^ 

held  by  one  who  was  not  a  life  tenant  proper, 
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in  the  legal  and  teelmical  sense  of  tliat  term. 
xi.  155 

A  tenant  for  life  of  peal  estate  is  one  to 

wliom  lands  or  tenements  are  granted  or  de- 
YiseA,  or  to  which  he  derived  title  by  operation 
of  law  for  the  ternv  of  his  own  life  or  the  life 
of  another xi.  155 

Instance  of  a  case  in  which  the  estate  cre- 
ated by  a  will  was  not  a  life  estate  but  a  con^ 
tlngent  fee xi.  155 

What  questions  may  be  tried  in  a  proceed- 
ing for  the  production  of  a  life  tenant xi.  155 

See  Executor  and  Administrator. 


LIBOTATIONS,  STATUTE  OF. 

Judgment  is  governed  by,  in  force  at  time 

it  was  recovered ii.  294 

The,  in  force  prior  to  the  enactment  of  the 

Oode  applies  to  judgment  of  foreclosure  and 

sale ii.  294 

Construction  of  Sub-division  1  of  Section 

414  of  the  Oode ii.  427 

When  action  for  personal  injuries  must  be 


brought  within  three  years  after  cause  of  action 
accrued   iii.    93 

—  When  time  limited  for  commencement  of  ac- 
tion again&t  the  City  of  New  York  begins  to 
run iii.    93 

—  The  salary  of  a  member  of  the  New  York 
City  police  force  being  purely  statutory,  he  can- 
not recover  for  any  salary  which  accrued  more 
than  six  years  before  the  proceeding  to  col- 
lect was  commenced iii.  180 

—  See  Attachment ;  Mandamus;  Pleadings; 
Answer. 

Action  against  foreign  cori)oration  for  caus- 


ing death  must  be  brought  within  two  years 

after  death  occurred v.    76 

—  Absence  of  defendant  from  State  does  not 
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extend  time  for  bringing  action  for    causing 
death   , v.    76 

Instance  of  acknowledgment  and  promise  to 

pay  which  did  not  take  debt  out  of  statute  of 
limitationB v.  421 

What  amounts  to  a  commencement  of  an  ac- 
tion within  the  meaning  of  Section  414  of  the 
Oode  V.  276 

When  determined  by  new  CJode v.  276 

When  coming  into    the    State    does    not 

amount  to  a  "  return ''  thereto vi.  307 

Application  of  statute    of    limitations    to 

broker's  contract vl.      1 

When  proceedings  for  accounting  in  Surro- 


gate's Court  not  barred  by vi.  85,    88 

A'pplicable  to  action  by  stockholder  of  na- 


tional bank  to  recover  damages  caused  by  mis- 
conduct of  director vii.  340 

Rule  as  to  person  joining  as  plaintiff  after 


action  commenced vii.  340 

—  Time  of  absence  from  State  of  owner  of  fee 


not  a  part  of  the  time  limited  for    the    com- 
mencement of  an  action  for  the  foreclosure  of 

a  mortgage  on  real  property vii.  323 

What  statute  applicable  to  justice's  judg- 


ment recovered  before  Oode  of  Civil  Procedure 

took  effect vii.  240 

—  Acknowledgment  by  administrator  reviving 
debt;  when  and  how  made vii.  273 


When  debt  deemed  to  have  accrued*^  where 


there  were  reciprocal  demands vii.  282 

Instance  of  debt  against  estate  of  decedent 


barred  by vii.  273 

—  When  cause  of  action  accrues  on  promise  to 
pay  as  soon  as  aWe viii.  141 

—  Rule  as  to  the  Interpretation  of  such  a  prom- 
ise    vill.  141 

—  Question  of  the  prisoner's    ability  to  pay, 
when  should  be  submitted  to  jury viii.  141 
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When  concealment    of    debtor  within  the 

State  does  not  prevent  running  of  statute,  .ix.  318 

Statute  is  a  benign  one  in  wliich  the  legis- 
lature has  written  all  the  exceptions  which 
sound  policy  dictated  to  it^  and  its  plain  lan- 
guage cannot  be  perverted  to  remedy  the  hard- 
ship of  a  particular  case iz.  318 

Action  on  justice's  judgment  docketed    in 

county  clerk's  office  may  be  brought  within 
twenty  years ii.    93 

When  six  months'  limitation  to  action  on 


claims  against  a  decedent's  estate  does  not  ap- 
ply   ix,  197 

—  When  cause  of  action  to  recover  balance  of 


subscription  to  stock  in  manufaeturiDg  corporar 
tion,  barred  by  statute  of  limitations xi.    42 

—  When  such  cause  of  action  accrues. xi.    42 

—  See  Mortgaga 

—  Whore  a  summons  was  issued  to  the  sheriff 
before  the  time  limited  for  bringing  the  action 
had  expired,  and  served  within  six  days  after 
the  issuing  by  substituted  service,  the  action 
was  held  not  barred  by  reason  of  the  fact  that 
the  time  for  bringing  the  action  expired  two 
days  after  the  summons  was  issued xiii.  278 

An  action  upon  a  judgment  must  be  brought 


within  twenty  years  after  its  recovery;  the  ten 
years  statute  of  limitation    does    not    apply 

thereto  xiv.  297 

Action  for  loss  of  services  and  society  of 


plaintiff's  wife  resulting  from  personal  inju- 
ries received  by  her  through  defendant's  negli- 
gence, is,  as  to  the  loss  of  services,  an  action 
for  injury  to  propertjj,  barred  at  the  end  of  six 
years;  and,  as  to  the  loss  of  society,  an  action 
for  i)ersonal  injuries,  resulting  from  negligence 

barred  in  three  years xiv.  248 

—  Where,  a  cause  of  action  in  faJvor  of  the  peo- 
ple to  recover  possession  of  real  property    ac- 
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crued  prior  to  Jaly  1, 1848,  the  statute  of  limi- 
tations contained  in  the  Bevised  Statutes  ai>- 
pliesy  and  the  cause  of  action  is  barred  at  the 
end  of  twenty  yeaits  from  time  that  euch  right 
or  title  accrued,  unless  the  people,  or  those  from 
whom  they  claim,  have  received  the  rents  and 
profits  of  such  reality,  or  some  i>art  thereof, 
within  the  space  of  twenty  years xiv.  420 

Although  the  doctrine  of  adverse  XK)ssession 

is  not  applicable  to  the  people,  possession  of  one 
claiming  title  thereto,  to  render  the  statute  of 
limitations  effectual  as  a  bar,  must  be  hostile; 
otherwise  the  people  may  have  been  deemed  to 
have  received  tiie  rents  and  profits,  and,  for  the 
purpose  of  remedy,  are  deemed  to  have  received 
the  rents  and  profits  of  their  unoccupied  lantf. 
xiv.  420 

The  banks  of  a  canal  oi>erated  by  the  people 

of  a  State  are  so  far  a  part  thereof  that  they 
are  deemed  to  be  in  possession  of  the  people 
while  the  canal  is  being  so  operated,  notwith- 
standing a  portion  thereof  is  fenced  in  and  oc- 
cupied biy  another  person  under  claim  and  color 
of  title,  where  the  construction  and  operation 
of  the  canal  are  not  impaired  by  such  use  ant) 
occupation  of  the  banks xiv.  420 

When  claim  against  sheriff  for  services  ren- 
dered not  barred xv.  268 

:  Action  on  justice's  judgment  must  be  com- 
menced within  mx  years  after  its  recovery,  not- 
withstanding it  is  docketed  in  county  clerk's 
oiBce xvi.  172 

Action  to  set  off  judgments  is  an  action  on 

the  judgments  and  subject  to  the  statute  of  lim- 
itations  xvi.  172 

To  proceeding  to  set  aside  probate  of  will. 

xvi.  292 

Statute  begins  to  run  on  demand  note  &t 

date  thereof xvi.  417 
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What  payment  of  interest  will  take  demand! 

note  out  of  the  statute — xvi.  417 

Wben  indorsement  of  payment  of  interest 


evidence  thereof .xvi.  417 

—  Court  cannot  deprive  party  of  limitartion 
vrhich  has  run  in  his  favor .xvi.  292 

On  cause  of  action  for  negligence  is  three 

years xvii.  155 

—  When  dismissal  of  former  does  not  extend. 
xvii.  155 

—  The  rule  as  to  proceedings  for  an  account- 
ing by  an  administrator  and  to  recover  a  dis- 
tributive share,  stated xvii.    68 

When  rules  of,  prescribed  by  Code  of  Civil 


Procedure,  sqpplj xvii.    68 

Fact  thait  judgment    of    District  Court  is 


barred  by  statute  of  limitations  precludes  its 

enforcement  by  execution xvii.  333 

On  judgments  of  Courts  of  Record  is  twenty 


years  xvii.  327 

—  See  Executor  and  Administrator. 

Statute  relating  to  does  not  apply  to  sup- 


plementary proceedings xviii.  354 

When  proceeding  for  the  sale  of  a  decedent's 


real  property  to  pay  his  debts  commenced  with- 
in time  limited xviii.  115 

Time  of,  for  damages  for  fraudulent  repre- 


sentations   xviii.      6 

—  When  defeats  attorney's  lien xviii.  272 

—  When  commences  to  run  in  favor  of  trus- 


tee for  benefit  of  creditors,    against    creditor 

whose  claim  has  been  rejected xix.  431 

Re-examination  of  claim,  after  it  has  been 


rejected,  and  the  bar  of  the  statute    has    at- 
tached, does  not  revive  it xix.  431 

—  Rule  exempting  an  express  trust  from  bar 

of  statute,  stated xix.  431 

—  When  amendment  of  complaint  so  as  to  set 
up  cause  of  action  barred  by  the  statute  not 
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allowed xix.  288 

Whea  that  contained  in  foreign  statute  giv- 
ing remedy,  controls xiz.  391 

When  action  to  enforce  security  not  defeat- 
ed because  action  upon  debt  secured  tberefby  is 
barred xix.  177 

Issuing  summons  to  sheriff  before    action 

barred,  and  serving  the  summons  under  an  or- 
der for  substituted  service  within  sixty  days  af- 
ter expiration  of  time  for  commencing  action, 
will  prevent  bar  of  statute  attaching xix.  157 

E\urt  that  action  ux>on  justice^s  judgment  is 

barred  does  not  present  maintenance  of  sup- 
plementary proceedings  thereon  where  judg- 
ment has  been  duly  docketed  in  the  county 
clerk's  office xix.  210 

— — r  Statute  relating  to,  upon  justice's  judgment 
does  not  apply  to  proceedings  supplementary 
to  execution  instituted  thereon xix.      7 

Proceedings    supplementary   to    execution 

may  be  maintained  upon  a  justice's  judgment 
at  any  time  within  ten  years  after  the  return 
of  an  execution  xix.      7 

Statutes  providing  for,  act  only  on  remedy 

and  do  not  impair  obligation  of  contract  or  pay 
debt xix.  1,      7 

When  fact  that  action  on  justice's  judgment 

is  bairred  does  not  prevent  granting  of  leave  to 
issue  execution  thereon xix.      1 

Note  on  effect  of  tlie  expiration  of  the  period 

limited,  for  commencement  of  en  action  upon 
other  remedies  xix.    15 

When  claim  against  estate  not  barred  by 

failure  to  sue  on  it  or  refer  it  within  six  months 
aifter  its  rejection  by  the  administrator  of  the 
estate xx.  421 

Duty  of  administrator  or  executor  to  plead 

statute XX.    27 

When  proceedings  to  compel  administrator 
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or  executor  to  account  barred zz.    27 

YiHien  time  limited  for  commfencement  of 

proceedings  to  compel  accounting  of  executor 
or  administrator  commences  to  run xx.    27 

When  issuance  of  process  in  Justice's  Court 

saves  cause  of  action  from  bar  of  statute. .  .xx.  147 

When  time  limited  for  bringing  action  by  a 

partner  against  his  copartner  for  contribution 
to  moneys  paid  to  extinguish  firm  debt,  com- 
mences to  run  against  liquidation  x^ATtner.xxi.  102 

\\Tien    action     maintainable    by    partner 

against  his  copartner  for  his  share  of  partner- 
ship assets  retained  by  the  defendant  on  disso- 
lution   xxi.  102 

When  account  is  running  account  and    not 

barred  by xxi.  227 

When  commences  to  run  from  demand^  as 


against  one  converting  personal  property,  .xxi.      I 

—  When  lead  fori  governs xxii.  351 

—  To  action  upon  judgment    of    a    District 
Court  of  Colorado xxii.  351 

Does  not  commence  to  run  against  cause  of 


action  to  foreclose  lien  upon  chattel  pledged  to 
secure  a  debt,  so  long  as  the  right  to  redeem 
exists,  and  where  such  right  is  not  limited  by 
agreement,  and  has  not  been  asserted,  the  ac- 
tion is  not  barred  by  any  lapse  of  time. .  .xxii.  371 

—  Parties  seeifcing  to  avoid  where  statutory 
time  has  expired,  must  bring  himself  expressly 
within  some  of  the  exceptions  specified  In  the 
statute xxii.  302 

—  Delivery  of  j>rocess  to  sheriflf  for  service  will 
not  defeat  statutory  bar  running  unless  it  Is 
followed  by  service,  and  this,  although  the  de- 
fendant dies  within  sixty  days  after  the  deliv- 
ery of  the  process  to  the  sheriflf xxii.  318 

Time  to  sue  ux>on  bonds  not  extended    by 


judgment  subsequently  reversed,  rendered  in 
action  of  replevin  awarding  maker  thereof  pos- 


VOL.  XXXVI.    DIGEST.  457 

LIMITATIONS,  STATUTE  OT— Continued,     page 
sesedon  thereof sdi.  962 

See  EsaminatioiL  of  Earty  before  Trial. 

Fact  that  action  in  judgment    of    District 

Omrt  docketed'  in  Conntj  Clerk's  office  is 
Imrredy  does  not  prevent  issuance  of  execution 
thereon xxiii.  297 

Payment  when  does  not  extend  time  of.xziii.  225 

Payment  in  settlement  of  an  account  is  not 


an  item  in  a  mutual  account  within  the  mean- 
ing of  the  statute xxiii.  226 

—  Mutual  open  and  current  account  defined. 
xxiii.  225 

—  Time  of  bringing  action  to  recover  damages 
for  personal  injuries,  caused  by  nuisance,  is 
limited  not  to  three  but  to  six  years xxiii.  232 

When  begin  to  run  as  to  claim  against  de- 


cedent's estate .xxiii.  422 

—  What  rejection  of  sudh  claim  sufficient  to 

set  statute  running xxiii.  422 

—  Interpretation  of  Section  401  of  the  .Code  of 
Civil  Procedure xxv.  205 

—  Motion  to  amend  answer  by  setting  up  Stat- 
ute of  Limitations xxv.  306 

Trustee  of  corporation;  failure  to  file  an- 


nual report xxv.  310 

—  See  Action xxv.  403 

—  In  an  action  brought  to  recover  damages  for 
damages  in  inducing  plaintiff  to  enter  into  a 
marriage  contract  more  than  six  years  after  al- 
leged' fraud,  plaintiff  may  avoid  plea  of  statute  . 
of  limitations  by  proof  and  is  not  bound  to  an- 
ticipate same  in  complaint xxvi.    34 

—  Where  no  order  to  reply  to  statute  of  limita- 
tions is  procured,  that  plea  will  be  held  to  be 
controverted  xxvi.    34 

—  Such  an  action  is  barred  if  not  brought  with- 
in six  years  after  consummation  of  fraud  un- 
less plaintiff  brings  same  within  one  of  the 
chapters  mentioned  in  Code xxvi.    34 
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^—  A  plea  of  statute  of  limitations  of  ten  years 
is  ayailaiUe  for  the  mx  years'  limits  and  even  if 
not^  an  amendment  will  be  permitted xxvi.    9i 

Circumstances  w*hich  concrtitute    residence 

without  the  State  so  as  to  suspend  the  running 
of  the  statute xxvi.  128 

Action  upon  judgments  between  non-resi- 
dents of  New  York  State xxvi.  219 

See  Surrogate's  Court xxvi- 

Account  stated.    Where  money  is  loaned  to 


another  at  different  times,  in  varying  amouufts, 
and  the  parties  adjust  the  account,  and  the 
debtor  promises  in  writing  to  pay  tiie  sum- 
agreed  upon,  without  a  fixed  date  for  making 
such  payment,  the  Statute  of  Limitations  be- 
gins to  run  from  the  time  when  a'  right  of  ac- 
tion accrues  on  this  written  promise,  and  not 
from  the  dates  on  which  the  various  loans  were 
made xxviii.  24f5 

—  Matrimonial'  actions.  See  Husband  and 
Wife. 

—  See  Corporations;  Decedents^  Estates;  Ex- 
ecutors; Limitations  of  Actions;  Mortgage 
Foreclosures. 

—  Surrogate  has  no  jurisdiction  to  determine 
whether  a  claim  against  an  estate  is  barred  'by 
the  provisions  of  Section  1822,  Oode  of  CJivil 
Procedure   xxviii.    98 

—  Existing  debts.  A  statute  of  limitations 
which  does  not  allow  a  reasonable  time  after 
the  act  takes  effect  for  parties  to  commence 
suits  upon  existing  obligations  is  unconstitu- 
tional, being  violative  of  the  constitutional  pro- 
vision that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law xxix.    93 

When  such  aoi  act,  by  its  terms,  is  to  take 


effect  at  a  time  subsequent  to  the  time  it  be- 
comes a  law,  the  intervening  period  is  not  to  be 
counted  in  determining  the  reasonableness  of 
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the  limitation.    A  srtatnte  begins  to  speak  when 
it  takee  effect,  and  not  before xxix.    93 

Although  a  party  is  chargealble  with  knowl- 
edge of  the  passage  of  a  statute  which  alters  aiu 
existing  law,  whereby  his  claim  may  be  affected^ 
nevertheless,  when  the  Legislature  makes  a  new 
statute  of  limitation,  it  should  make  some  pro- 
vision therein  that,  after  the  statute  takes  ef- 
fect, parties  whose  rights  of  action  are  to  be 
affected  by  the  new  tew,  shall  have  a  reason- 
aible  period  within  which  to  prosecute  their 
claims xxix.    93 

In  actions    to    enforce    statutory  liability 

against  stockholders xxx,    24 

In  an  action  a^painst  stockholders xxx.  130 

In  addon  to  charge  debt  of  decedent  upon 

real  estate,  how  applied xxxi.  198 

Wben  it  does  not  apply  as  to  a  mere  right  of 

way xxxii.    49 

When  an  action  abates.    When  suit  brought 

in  Circuit  Court  of  the  United  States. . .  .xxxii.  104 

Written  acknowledgment  of  debt,  constitut- 
ing new  contract xxxv.      1 

Claim  against  estate  of  a  decedent.    When 

statute  begins  to  run xxxv.    35 

LIS  PENDENS. 

Properly  filed  in  action  by  tenant  in  com- 
mon for  an  accounting,  sale,  etc i.  281 

When  may  be  filed  by  defendant x.    72 

Power  of  Court  to  cancel x.    72 

Sight  to  file  statutory,    and    provisions  of 

statute  to  be  strictly  followed  in  all  essential 

requirements  xi.  104 

When  not  canceled xi.  104 

Reviewing  decision  of  motion  to  cancel. xi.  104 

Is  continued  in  force  by  sendee  of  summons, 

fey  substituted  service,  on  the  61st  day  after  its 
filing xiii.  389 
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See  Notice  of  Pendencj  of  ActioiL 

The  fact  tbat  the  Us  pendens  in  a  suit  to 

foreclose  a  mortgage  was  filed  before  the  flling 
of  the  complaint  does  not  constitute  ai  fatal  de- 
fecty  where  it  does  not  appear  that  any  right 
was  acquired  by  anybody  as  against  the  proper- 
ty by  incumbrance  or  lien,  intermediate  the  be* 
ginning  of  the  suit  and  the  decree  and  sale 
thereunder xxy.  398 

LUNATIC. 

Court  that  appointed  committee  of  lunatic's 
estate  has  exclusive  jurisdiction  over  commit- 
tee, and  its  accounting  after  death  of  lunatic, 

dying  during  incompetency viii.    56 

Committee  of,  is  officer  of  Court  by  which 

appointed viii.    56 

Auction,  when  should  be  brought  in  his  own 


name,  and  when  should  be  brought  in  the  name 
of  his  committee xiii.  370 

Jurisdiction  of  Supreme  Court  and  Court  of 

Common  Pleas  in  New  York  county  over  prop- 
erty of 3Ddi.  118 

Inchoate  right  of  dower  of,  in  husband's  real 

property  cannot  be  released xxii.  118 

See  Committee xxv.  196 

Committee  of.    In  action  against  pMntifl, 

is  entitled  to  a  preference xxviii.    10 

MAGISTRATE. 

Having  acquired  jurisdiction  of  person  and' 
subject-matter  is  not  responsive  in  civil  action 
for  erroneous  decision xx.  349 

MAINTENANCE. 

See  Attorney  and  Client;  Champerty  and 
Maintenance. 

MALICE. 

In  libel.    See  Libel. 
Setting  up  facts  to  disprove xxviiL  239 
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Wliea  action  for  will  lie ii.  210 

See  PleaddngB. 

MANDATE. 

See  Amendment;  Injunction;  Summons. 
BVom  Municipal  Court.    Sending  into  an- 
other county xxviii.  205n 

MANDAMUS. 

When  writ  of,  will  not  be  isBued ii.    82 

Must  distinctly  state  the    acts    or    duties 

which  are  by  it  commended  to  be  performed. ii.    82 

When,  will  not  issue  to  compel  justice  to 

entertain  summary  proceedings ii.  396 

Will  issue  to  compel  a  board  of  county  can- 


yassers  to  send  back  to  the  inspectors  of  an 

election  their  returns  for  correction ii.  452 

Fact  that  corrections  will  not  change  result ; 


no  answer  to  application  for ii.  452 

—  Limitation  of  time  within  which  it  may  be 
resorted  to,  the  same  as  that  within  which  ac- 
tion may  be  brought iii.  180 

—  Is  a  legal  remedy iii.  180 

—  Motion  to  quash  application  for,  not  proper 
practice iii.    11 

—  May  be  granted  to  compel  railroad  corpora- 
tion to  perform  public  duties. iii.    11 

—  See  Railroad  Corporations. 

—  Referee  may  be  appointed  by  consent  on  re- 
turn of  alternative,  to  hear  and  determine  all 
the  issues  including  the  right  to  peremptory 
writ  of  mandamus ix.  149 

—  Instance  of  case  in  which  final  disposition 
was  made  by  Court ix.  149 

Not  granted  where  the  law  supplies  anoth- 


er adequate  remedy;  instance ix.  149 

—  When  not  denied  because  there  is  remedy  by 
action xiii.  101 

—  Is  not  proi)er  remedy  for  collection  of  costs 
awarded  against  school  trustees 
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xiii.  163  reveraing  101 

— : —  See  Bar. 

Will  not  issue  to  compel  justice  of  a  Dis- 
trict Court  to  issue  warrant  upon  judgment  in 
summary  proceedings  where  case  was  decided 
by  his  predecessor  after  his  term  of  office  had 
expired 3dv.    47 

When  motion  to  quash  not  proper xv.  379 

When  objections  to,  should  be  raised  by  de- 
murrer or  answer xv.  379 

When  may  be  granted  at  an  adjourned  Spe- 
cial Term xv.  379 

Issuance  of,  to  compel  arbitrators  to  pro- 
ceed with  arbitration xvi.    83 

See  Arbitration. 

When  not  granted  directed  to  board  of  as- 
sessors   xviii.  112 

When  action  of  board  of  assessors  not  re- 


viewable by xviii.  112 

—  When  peremptory,  not  issued  after  trial  of 
issues  raised  by  return  to  alternative xix.  416 

—  Alternative  should  be  returnable  twenty 
days  after  service  at  office  of  clerk,  and  is  irreg^ 
ular  when  made  returnable  on  a  day  certain  ait 
Special  Term xix.  175 

—  When  may  be  amended .xix.  175 

—  What  facts  to  be  stated  in  alternative,  .xx.  319 
When  papers  upon  which  it  was  granted 


cannot  be  resorted  to,  to  support  it xx.  319 

—  When  all^ation  in,  that  defendant  society 
unjustly  and  in  violation  of  law  and  of  its  con- 
stitution and  by-laws  expelled  relator  from 
membership  and  unjustly  refused  to  reinstate 
him  insufficient  xx.  319 

—  Issuance  of  alternative,  when  discretionary. 
xxi.  Ill 

—  When  and  hoAV  objections  to,  taken xxi.  Ill 

—  Note  ow  discretion  in  issuing  mandamus.xxi  112 

—  See  Appeal. 
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When  non-payment  of  corts  awarded  on  mo- 
tion for  peremptory^  not  pnmcrhed  Bs  a  con- 
tempt   xxii.    74 

When  will  issne  to  compel  justice  to  make 

final  order  in  summary  proceedings xxiii.    71 

Oannot  be  issued  by  judge  at  chaonlbers. 

xxiii.      1 

The  rule  as  to  who  may  issue  stated. .  xxiil.      1 

Oannot  issue  on  election  day xxiii.      1 

Oannot  be  used  as  means  of  trying  title  to 

ofBce xxiii.  333 

Will  not  issue  to  compel  recognition  of 

court  attendant  when  another  has  been 
aippointed  in  relator's  place,  and  is  exercising 
duties  of  office xxiii.  333 

— —  Note  on  distinctioiv  between  causes  where 
mandamus  issue,  and  in  which  quo  warranto 
is  the  remedy xxiii.  335 

A  writ  of  mandamus  does  not  issue  as  of 

right,  1>ut  whether  it  shall  issue  rests  in  the 
sound  discretion  of  the  court;  and  it  does  not 
usually  issue  where  the  relator  has  another 
adequate  remedy xxiy.  292 

Not  the  proper  remedy  to  review  an  errone- 
ous decision  xxv.    89 

^Alternative  writ  of,  construed  in  same  man- 
ner as  a  complaint  in  an  action xxix.  Ill 

Demurrer  to,  ground  must  appear  upon  face 

of  writ xxix.  Ill 

Under  section  532  of  Oode  of  Civil  Proce- 
dure in  pleading  a  judgment  it  must  be  stated 
that  the  judgment  was  "  duly  given  or  made," 
and  it  is  not  sufficient,  in  maudamus  to  comi)e1 
a  clerk  to  issue  execution,  to  state  thiat  the 
judgment  was  recovered,  and  duly  entered  and 
docketed,  since  this  may  all  be  true  though  the 
judgment  was  not  duly  recovered xxix.  Ill 

Effect  of  verdict  of  jury xxx.    11 

In  alternative  writ  of,  yerdict  of  jury.  .xxx.    11 
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When  peremptory  lidll  be  issued  to  ex- 
Sheriff  to  execute  deed xxxii.    73 

Role  as  to  application  of  Statute  of  Limi- 
tations in  such  a  case.  Laches^  not  a  valid 
objection,  when  third  parties  are  not  preju- 
diced   xxxii.    73 

Trial  of  issues  of  fact-    Dismissal  of  writ 

on  merits  by  jud^  at  trial  term  erroneous. 
Verdict  should  be  returned  to,  and  final  order 
made  ait  Special  Term xxxiii.  141 

To  compel  the  clerk  to  pay  the  sheriff  a 

•sheriff's  calender  fee xxxiv.     20 

What  fees  and  compensations  the  sheriff  is 

entitled  to  xxxiv.    20 

When  should  not  issue xxxv.    84 

MARKETABLE  VALUE. 

Measure  of xxx.  361 

MARRIAGE. 

In  an  action  to  annul  a  marriage,  judgment 
will  not  be  granted  on  default,  without  proof 

of  the  facts  alleged xriv.  187 

Marriage  roister  is  not  prima  facie  proof 

of  the  marriage  of  which  it  purports  to  con- 
tain an  entry xxiv.  187 

A'  marriage  will  not  be  annulled  upon  the 


ground  of  fraud,  because  the  defendaiut  had 
falsely  represented  to  piaintiff  that  she  had 
never  been  previously  married,  even  though  the 
plaintiff     was     by     such     misrepresentation 

induced  to  marry  the  defendant xxv.    38 

Annulment  of.    Plaintiff  under  the  age  of 


legal  consent.  Wife  is  entitled  to  maintain 
action  under  section  1742  of  Oode  of  Civil  Pro- 
cedure  xxxiv.    50 

—  Annulment  of  marriage  contract  when  con- 
sent of  plaintiff  to  marriage  is  obtained  by 
fraudulent  representations  xxxiv.  105 

—  Action  to  annul.    Effect  of  former  judig- 
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ment  in  action  for  separation xxxix.  141 

In  an  action  brought  by  a  wife  against  her 

hnsbandy  when  the  Court  has  no    power  to 
grant  alimony  or  counsel  fee  to  plaintiff  .xxxi.  168 

See  alimony. 


MARRIAGE  SETTLEMENT. 

See  Abatement  and  Bevival;  Parties  to 
Action. 

MARRIED  WOMEN. 

In  an  action  against  a  married  woman  for 
her  personal  tort,  the  husband  is  not  a  neces- 
sary or  proper  party i.  273 

Contra i.  278,  279 

In  an  action  against  a  married  woman  for 

her  personal  tort  the  husband  must  be  joined; 
she  may  defend  alone,  althougli  in  such  an 
action  she  cannot  be  sued  alone i.  360 

Husband  need  not  be  joined  with,  in  ac- 
tion for  her  tort iii.  388 

May  be  arrested,  where  arrest  of  female  is 

authorized  in  general  terms iii.  388 

Form  of  action  on  contract  and  judgment 

against,  the  same  as  against  femme  sole. .  .viii.    43 

When  husband  necessary  party  to  action 

against xv.  139,  145,  148 

See  Alimony;  Husband  and  Wife;  Admin- 
istration, Letters  of;  Coverture;  Parties  to 
Action. 

MARINE  COURT  OF  THE  OITY  OF  NEW  YORK. 

Has  like  power  to  that  of  the  Supreme 
Court  to  examine  on  appeal  into  facts  and 
law  of  case ii.  340 

See  Appeal;  Corporations;  New  Trial. 

See  City  Court  of  New  York. 

MARSHALL. 

In  Municipal  Court,  w'hen  can  act.  .xxxi. 
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MASTER  AND  SERVANT.  page 
Instance  of  a  case  in  wliich  it  was  held  that 
the  servant  of  one  railroad  corporation  using 
the  firtmcture  of  another  corporation  was  not  a 
co^ervant  with  an  employee  of  the  latter  cor- 
poration   xii.  301 

Presumptively  the  servants  of  two  inde- 
pendent masters  are  not  co^eirvants xii.  301 

Who  are  co-servants xii.  301 

The  duty  of  inspection  is  a  master's  duty 

and  cannot  be  delegated xxxv.  115 

MATRIMONIAL  ACTION. 

See  Additional  Allowance;  Parties  to  Ac- 
tion; Separation. 

MAYOR  OF  NEW  YORE. 

See  Injunction. 

MECHANIC'S  LIEN. 

What  judgment  is  recoverable  by  plain- 
tiff in  action  to  foreclose,  under  Laws  -of  1885, 
Chapter  342,  where  the  lien  has  been  dis- 
charged by  the  giving  of  an  undertaking. 
xiii.  290 

See  Costs. 

Form  of  judgment  in  action  to  foreclose. 

xiv.  141 

When  action  to  foreclose  may  be  brought 

in  District  Court;  necessary  parties xvii.    79 

Actions  to  foreclose  not  triable  by  a  jury. 

xxi.  434 

What  issues  in,  should  be  tried  by  jury.xxi.  434 

Law  of  1885  constitutional xxi.  434 

See  Foreclosure. 

Action  may  be  brought  on  bond  given  to 

discharge,  without  first  prosecuting  to  the  end 
an  action  to  foreclose  the  lien xxiii.    28 

Foreclosure  of  mechanic's  lien.    Where  a 


judgment  has  been  recovered  for  the  debt, 
the  return  of  execution  unsatisfied  is  an  indis- 
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pensable  condition  to  the  maintenance  of  an 
action  to  foreclose  the  lien xxv.  237 

An  action  at  law,  once  begun,  to  enforce 

the  debt  secured  by  a  mechanic's  lien,  must 
be  carried  through  to  completion,  and  the  le- 
gal remedy  exhausted,  before  the  lienor  can 
have  recourse  to  the  equitable  remedy  of  fore- 
closure; and  the  complaint  in  foreclosure 
which  does  not  allege  the  issue  and  return  of 
execution  unsatisfied  is  demurrable xxv.    62 

See  Bond  xxv.  261 

See  Foreclosure xxv.  237 

Insertion  of  the  name  of  owner  or  lessee  as 

person  to  be  proceeded  against.  When  lienor 
cannot  proceed  differently  thereafter. .  .xxxi.  223 

KjQowledge     that     improvements     were 

being  nuade  on  the  premises  by  the  lessee  be- 
yond those  called  for  in  the  lease  not  suflScient 
to  charge  owner's  interest xxxi.  223 

Owner,  to  charge  him,  some  affirmative 

act  must  be  shown  tending  to  mislead,  .xxxi.  223 

Insufficiency  of  notice  of  lien xxxiv.  211 

MEDICAL  SERVICE. 

Rendered  to  wife;  surviving  husband  pri- 
marily liable  for xxviii.  163 

BQSJOINDER. 

Demurrer  for  will  lie  for,  when xxvii.  241 

MERGER. 

Right  lost  by,  when    cannot  be  revived. 
xxiii.     10 

BaSTAEE. 

A  defect  in  a  copy  of  a  paper  served  is  not 
cured  by  showing  that  the  original  is  correct. 

xxiii.  319 

A  party  may  always  treat  a  copy  of  a 

paper  served  on  him  as  a  true  copy  of  the  orig- 
inal   xxiii.  319 
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In  filing  note  of  issue  in  the  wrong    office 

may  be  remedied  by  ordering  it  to  be  filed  nunc 
pro  tunc  in  the  office  of  the  clerk  of  the  proper 
court xxiv.  259 

Of  fact,  payment  of  judgment  under. xxix. 

See  Judgment. 

Alleged  mutual  mistake xxx.  135 

What  is  not  a  mistake  or  clerical  error  in 

decree  of  Surrogate's  Court xxxii.  194 

BIESNE  PROFITS. 

When  not  recoverable  in  action  of  eject- 
ment    XX.  291 

See  Accounting;  Appeal;  Ejectment. 

MISNOMER. 

Remedy  of    defendant    sued    by  wrong 

name xi.  187 

When  defect  not  cured  by  judgment. .  .xi.  187 

Effect  of  service  of  summons  on  person 

not  named  as  defendant,  and  of  his  appear- 
ance   xii.  428 

Effect  of  service  of  summons  upon  persons 

not  named  as  defendant xiv.    27 

MONEY  HAD  AND  RECEIVED 

When  cause  of  action  for,  arises xvii.  289 

See  Arrest, 

MONOPOLY. 

What  combination  creates  illegal xvi.  '   1 

See  Contract;  Corporation. 

MORTGAGE. 

Is  not  instrument  for  payment  of  money 
only vii  219 

See  Limitation  to  Action;  Pleadings,  Com- 
plaint. 

Instance  of  a  case  in  which  a  mortgage, 

foreclosed  by  advertisement,  was  held  to  be 
a  lien  until  the  bid  was  paid,  and  an  action  to 
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cancel^  etc.,  an  affidavit  of  foreclosure  and 
sale,  and  for  leave  to  foreclose  the  mort- 
gage on  account  of  the  non-payment  of  a  part 
of  the  bid,  and  that  the  9ale  under  such  fore- 
closure be  limited  to  the  part  of  the  premises 
eet  off  to  one  of  two  joint  purchasers,  was  held 
not  to  be  barred  by  the  statute  of  limitations. 
xi.    20 

A  mortgage  may  in  effect  be  -satisfied  as 

to  one  part  of  mortgaged  premises  and  re- 
main a  lien  upon  the  other  part xi.    20 

An  action  to  foreclose  a  mortgage  upon 


real  estate  given  to  secure  a  simple  contract 
debt  is  not  barred  by  the  statute  of  limita- 
tions because  the  debt  is  barred,  if  brought 
within  twenty  years  after  the  cause  of  action 
upon  the  mortgage  accrued,  but  no  personal 
judgment  for     deficiency  can    be  i:endered 

against  the  mortgagor xix.  177 

To  cashier  of  bank  made  with  its  assent  to 


secure  an  indebtedness  owing  it  is  a  valid  se- 
curity in  its  favor xxi.  263 

See  Foreclosure;  Judicial  Sale;  Jurisdic- 


tion; Parties  to  Action;  Pleading. 

MORTGAGEE. 

In  possession  of  mortgaged  premises  does 
not  hold  adversely  to  the  mortgagor  unless 
he  openly  qualifies  his  holding  as  such.  .xxiv.  420 

See  Ejectment. 

Where  a  mortgagee  defends  the  mort- 
gagor's title  in  an  action  of  ejectment  with- 
out becoming  a  party,  he  is  liable  for  subse- 
quently accrued  costs,  in  the  ev^it  of  a  judg- 
ment against  defendant,  as  being  the  real 
party  in  interest xxvii.  405 

MOTION. 

To  substitute  real  party  in  interest  as 
plaintiff  of  record,  improper i.    26 
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See  Affidavit;  Supplementary  Proceedings. 

Defeated  party  may  apply  for  rehearing 

of  before  judge  who  denied  it ii.  457 

What  must  be  shown  in  affidavit  on  which 

order  to  take  deposition  of  witness  to  be  used 

on  motion  is  granted iii.  448 

See  Costs. 

Order  for  taking  deposition  to  be  used  on 

motion  can  be  granted  only  on  application 

of  party  to  action iv.  214 

Renewal  of vi.  178 

What  amounts  to  new  proof  on vi.  178 

Report  of  referee  to  take  proof  on,  when 

should  stand   vi.  178 

On  motion    by  one  party    Court    cannot 


grant  relief  to  opposing  party vii.    58 

—  When  motion  barred  by  denial  of  former 
motion   vii.  350 

—  When  leave  to  renew,  not  granted vii.  350 

—  See  Costs;  Reference. 
When  papers  filed  may  be  considered  part 


of  the  moving  papers ix.  168 

—  Where  motion  to  exonerate  bail  has  been 


made  and  denied,  it  cannot  be  renewed  with- 
out leave xii.    53 

—  What  does  not  amount  to  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes. .  .xii.  323 
See  Commission;  Consolidation  of  Actions; 


Order  to  Show  Cause. 

Denial  of  motion  to  set  aside  sale  in  par- 


tition action  for  inadequacy  of  price,  is  not  a 
bar  to  a  subsequent  motion  to  set  j^ide  judg- 
ment for  want  of  jurisdiction xiii.    83 

—  See  Referee. 

Provision  of  Section  780  of  the  Code  of 


Civil  Procedure  for  granting  of  order  to  show 
cause  returnable  in  less  than  eight  days,  ap- 
plies to  -all  cases  in  which  eight  days  or  a 
greater  time  is  fixed  by  statute xiv.  340 
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New  ground  for  relief  cannat  be  injected 

into,  by  service  of  affidavit  setting  it  forth.xiv.  274 

When  may  be  made  at  'adjourned  Special 

Term  xv.  379 

Where  should  be  made .xvi.  217 

Cannot  be  made  in  Erie  County  to  modify 

order  directing  exceptions  to  be  heard  in  first 
instance  at  Genei\al  Term  made  in  New  York 
County xvi.  317 

Under  general  prayer  for  relief,  the  relief 

granted  should  be  allied  to  that  asked  for,  and 
not  entirely  distinct  therefrom xvi.  147 

See  Former  Adjudication;  Order  to  Show 

Cause. 

Effect  upon,  of  death  of  party  thereto .  xvii.  102 

When  existfence  of  cause  of  action  not  de- 
termined on xviii.  141 

See  Order. 

When  party  appearing  pending  motion  to 

strike  his  name  from  sununons  and  complaint 
should  be  served  with  notice  thereof xix.    37 

Notice  of,  to  correct  irregularities  in  judg- 
ment sufficient  where  (accompanying  affidavit 
specifies  them   xix.  296 

When,  for  judgment  abated xix.    48 

See  Beference. 

When  relief  may  be  granted  under  pmyer 

for  such  other  and  further  relief  as  may  be 
just  xxi.  157,  note, 

See  Costs;  Appearance;  Former  Adjudica- 
tion; Order. 

When  condition  cannot  be  imposed  upon 

denying xxiii.  201 

On  motion  for  leave  to  serve  supplemental 

answer,  the  Court  may,  under  prayer  '*  for 
such  other  and  further  relief "  permit 
amendment  of  original  answer xxiii.  363 

For  preference  under  Section  731,  sub- 
division 5,  practice  on xxviii.    10 
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T6  place  on  short  canae  calendar,  when  no- 
tice to  be  given xrviii.  262 

See  Short  Canse  Oalendar. 

MUNICIPAL  CORPORATIONS. 

Non-preeientation  of  claim  against,  is  not  a 
defense,  nor  a  fact  in  issue i.  269 

In  action  against  City  of  New  York,  what 

allegations  in  regard  to  presentation!  of  claim 
mnst  be  contained  in  complaint i.  270 

Taxpayers  may,  under  chap.  531  of  Laws 

of  1881,  maintain  action  to  prevent  illegal  acts 
of i  472 

See  Injunction;  Costs. 

When  bound  by  unauthorized  acts  of  officer 

or  private  individual \ iv.  290 

See  Parties  to  Action. 


Stockholders,  is  conclusive  upon  stockhold- 
ers and  debtors  of  the  baiuk xviii.  380 

Under  section  1925,  the  right  of  a  taxpayer 

to  sue  public  officers  is  confined  to  cases  where 
the  acts  complained  of  are  without  power,  or 
where  fraud  is  chained xxix.  234 

Under  the  Code,  a  taxpayer  who  does  not 

or  will  not  sustain  special  injury  cannot  sue  to 
restrain  the  illegal  erection  by  a  railroad  com- 
pany of  an  obstruction  in  a  street  where  per- 
mission for  such  erection  is  granted xxix.  234 

A  taxpayer  cannot  sue  to  restrain  the  ille- 
gal erection  of  an  obstruction  in  a  street  merely 
because  the  city  officers  improperly  fail  to  do 
so xxix.  234 

It  has  long  been  the  law  in  this  State  tlwufc 

public  policy  is  opposed  to  the  subjection  of 
the  salaries  of  municipal  officers  and  servants 
to  seizure  by  process  issued  against  the'muni- 
cii>ality,  and  even  to  the  operation  of  voluntary 
assignments  by  the  officers  and  servants,  in 
anticix)ation  of  the  rendition  of  services. X3ndv.     16 


VOL.  XXXVI.    DIGEST.  473 

MUNICIPAL  CORPORATIONS— Continued,    page 

The  general  word,  "  Corporations "  must 

be  restricted  to  mean  private  or  business  cor- 
porations, and  not  extended  to  envbrace  muni- 
cipal corporations  or  bodies  politic  or  corpor- 
ate   xxxiv.    16 

- —  Action  against^  to  recover  installment  of 
salary  due  to  employee xxxv.    72 

MUNICIPAL  COURTS. 

Mandate  or  process.     Sending  into  another 

county xxviii.  196,  205n 

If  a  defendant  be  a  corporation,  transacting 

its  general  business  in  the  borough  where  the 
summons  was  served,  the  Municipal  Court  of 
such  borough  either  where  the  plaintiff  resides 
or  the  defendant  transacts  business,  has  civil 

jurisdiction  xxviii.  196 

The  legislation  conferring  such  jurisdiction 


is  not  unconstitutional xxviii.  196 

—  Any  process  or  mandate  issued  by  the  Mun- 
icipal Court  held  in  the  borough  where  the 
defendant  resides,  may  be  served  or  executed 

in  any  district  or  part  of  the  city xxviii.  196 

—  Removal  from,  practice  on .xxviii.  34n 

—  Where  a  defendant  makes  and  then  with- 


diraws  an  application  for  its  removal  to  the 
City  Court,  and  an  adjournment  of  the  trial  is 
granted  at  his  request,  he  loses  his  right  to 
removal  of  the  cause  secured  to  him  "by  section 

3216  of  Code xxviii.    32 

—  Costs  on  appeal xxx  221 

Appellate  Division  has  no  power  to  review 


of  acts xxx.  291 

— '  Power  of  justice  to  permit  amendment  of 

undertaking  on  attachment xxx.  242 

—  Jurisdiction  of,  process  by  who  executed. 
xxxi.  170 

—  Redemption  proceedings xxxi.  185 

—  Jurisdiction  of, xxxi.  274 
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Amendment  changing  cause  of  action  sanc- 
tioned    xxxiv.  170 

Judgment  for  plaintiff  in  action  for  tres- 
pass  xxxiv.  170 

MUTUAL  BENEFIT  ASSOCIATION. 

What  is  the  proper  method  for  the  Associa- 
tion to  pursue  Avhen  there  is  an  adverse  claim- 
ant   xxxii.    82 

See  Interpleader xxxii. 

NAME. 

Designating  Christian  names  of  parties  in 
summons  and  complaint  by  initials,  is  an  Irreg- 
ularity which  may  be  waived  or  disregarded. 
ii.  422 

When  party  may  be  sued-  by,  in  which  he 

signed  note ix.  212 

Amending  summons  and  complaint  after 

default  in  answering  by  inserting  defendant's 
true  name ^  .ix,  212 

Middle  name,  when  of    no    importance. 

xviii.  141 

When  similarity  of  names  presumptively 

establishes  identity  of  persons xviii.  141 

Party  transacting  business  as  "  executor  " 

is  properly  sued  by  that  name xviii.    63 

When  addition  of  official  title  merely  dte- 

scriptive  xviii.  135,  301,  372 

Words    describing    plaintiff    as    executor 

when  mere  descriptio  personae xx.  113 

See  Amendment ;  Contract ;  Justice^s  Court ; 

Motion. 

NATIONAL  BANE. 

Receiver  of,  may  sue  here xviii.  380 

Receiver  of,  is  not  to  be  treated  as  receiver 

of  foreign  corporation xviii.  380 

Jurisdiction  of  action  by  such  receiver,  xviii.  380 

The  determination  of  comptroller  of  cur- 
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rency  to  appoint  receiver,  and  his  action  in 
levying  asseseonent  on 

NEGLIGENCE. 

Of  infants,  rule  in  regard  thereto i.  252 

What  negligence  of  parent  defeats  recov- 
ery in  action  for  causing  death  of  child x.    52 

Instance  of  action  for  causing  death  by 


negligence,  in  which  the  question  of  contribu- 
tory negligence  was  properly  submitted  to  the 

jury xii.  301 

— -  See  Death;  Evidence;  Master  and  Servant. 

—  Action  to  recover  damages  for  injuries 
ca/used  by  is  for  a  wrong,  and  the  defeated! 
party  can  be  arrested  on  a  judgment  therein. 
xvii.  102 

—  When  happening  of  accident  does  not  of 
itself  prove  negligence,  but  the  burden  of  show- 
ing negligence  is  ujwn  the  plaintiff xix.    72 

—  See  Bill  of  Particulars;  Eteath. 

—  Justice  of  the  i>eace  has  jurisdiction  of 
action  to  recover  damages  for  personal  injuries 
received  through  defendant's xx.  315 

Action  to  recover  damages  for   personal 


injuries  oaused  by,  is  not  assault  and  battery 
within  meaning  of  Oode  Civ.  Pro.,  §  2862. .  .xx.  315 

—  Elevated  railroad  company  discharging 
contents  of  dripx>ans  by  shovelling  from  eleva- 
tion  of  15  feet  into  carts  standing  near  cross- 
walk in  papulous  dty  guilty  of  negligence. xxi.  364 

—  See  Acddeni;  Abatement  and  Revival;  Bill 
of  Particulars;  Execution  against  the  Person; 
Limitations  to  Action;  Pleading. 

—  Action  for  personal  injuries  caused  by  nui- 
sanee  is  not  for xxiii.  232 

—  See  Carrier. 

—  In  an  action  to  recover  damages  for  injuries 
to  a  race  horse  shipped  on  a  railroad,  the  fact 
that  while  en  route  the  train  stops  so  suddenly 
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as  to  burst  a  tiiree  by  six-inch  joist  in  front  of 
the  horse's  breast,  break  two  ropes  of  one  inch 
each,  and  broke  the  horse's  back,  is  such  evi- 
dence of  negligence  of  the  defeDdant  carrier, 
its  agents  and  servants,  as  to  require  an  explan- 
ation relieving  of  the  charge  want  of  due  care 
on  the  part  of  the  company  and  its  agents,  and 
in  the  aibsence  of  such  evidence  on  the  pajt  of 
the  carrier,  the  plainti-fE  is  entitled  to  a  ver- 
dict   xxvii.  377 

Doctrine  of  res  ipsa  loquitur  applied,  .xxvi.  377 

The  duties  which  a  defendant  carrier  owes 

to  a  plaintiff  may  be  of  such  a  nature  that  proof 
of  the  hax)pening  of  the  accident  causing  the 
injury,  under  the  circumstances  and  condi- 
tions, will  be  of  such  legal  value  as  to  afford 
presumptive  evidence  of  negligence  and  cast 
upon  the  defendant  the  burden  of  explanation. 
Oonsulich  v.  Standard  Oil  Company,  122,  N. 

Y.,  127  followed xxvii.  377 

Variance   of  proof  from  allegation.     See 


Evidence. 

Plaintiff  in  the  complaint  charged  certain 


acts  as  constituting  n^ligence.  He  did  not 
prove  such  acts,  but,  without  objection,  showed 
other  facts  which  raised  the  presumption  of 
negligence.  Held,  the  defendant  not  claiming 
to  have  been  misled  by  tihe  variance,  that  a 
dismissal  of  the  complaint  was  error xxvii.  377 

—  Where  no  exception  is  taken  and  no  motion 
made  to  strike  out  the  evidence,  it  cannot  be 
disregarded  by  the  court xxvii.  377 

—  It  seems  that  if  the  point  of  variance  had 
been  taken,  an  amendment  could  have  been 
allowed  in  the  discretion  of  the  court. . .  .xxvii.  377 

Causing  death — Rule  of  damages.    Under 


Code,  section  1904,  Court  will  not  interfere 
unless  the  damages  are  so  excessive  as  to  shock 
its  sense  of  justice,  or  indicate  prejudice  or 
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passion  on  the  part  of  the  jury xxviii.  42,  48n 

Next  of  kin  are  not  limited  to  nominal  dam^ 

ages,  although  there  is  not  positive  evidence 

of  pecuniary  loss xxviii.    42 

Injury  to  person  alighting  from  a  railway 

train    xxviii.  152 

Physical  examination.     See  Examination 

before  trial xxviii. 

Injury  to  person  and  property.    A  single 

cause  of  action  cannot  be  served  or  divided  in 
order  that  separate  actions  may  be  brought  to 
recover  damages  for  the  various  parts  of  what 
constitutes  but  one  damage xxviii.     59 

If  a  party  suffers  an  injury  to  his  person 

and  also  one  to  his  property,  by  reason  of  the 
negligence  of  another,  these  injuries  constitute 
but  a  single  cause  of  action,  although  entitlisg 
the  plaintiff  to  different  items  of  damage. 
xxviii.     59 

In  such  a  case  the  plaintiff  must  recover, 

if  at  all,  in  a  single  action;  and  if  he  has  recov- 
ered for  the  damage  done  to  his  property,  this 
extinguishes  the  right  of  action  for  the  dam- 
ages done  to  his  person xxviii.    59 

Two  causes  of  action xxviii.  63n 

Causing  death,  action  survives xxxl.  2B9 

Questions  of  contributory,  for  the  jury. 

xxxii.  184 

Assault  on  a  passenger  by  conductor  of  a 

street  car xxxiii.  199 

Questions  of  negligence  erroneously  with- 
held from  jury xxiii.  269 

NEGOTIABLE  PAPER. 

A!n  action  on  interest  coupons,  which,  with 
the  negotiable  bonds  of  a  railroad  company,  to 
which  they  were  attached,  have  been  lost  by 
the  owner,  is  an  action  ui)on  lost  negotiable 
IMuper,  under  section  1917 xxvi.  365 
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NEWSPAPERS.  PAGE 

Publicatioii  in.  'A  newspaper  haying  two 
editions  daily^  devoted  to  financial  and  other 
matters,  with  advertisements  and  general  news, 
and  having  a  large  bona  fide  subscription  list, 
is  a  newspaper  within  the  meaning  of  the  pro- 
vision of  the  statute  relating  to  the  publication 
of  notices  in  foreclosure  actions xxvi.    66 

See  service  by  publication. 

NEXT  OF  KIN. 

When  may  sue,  as  such,  for  his  share  of 
moneys  due  on  estate  of  which  no  ad!ministra- 
tor  has  been  appointed v.      1 

NEW  TRIAL. 

On  motion  for,  when  it  appears  as  a  ques- 
tion of  law  that  no  recovery  can  be  had  against 
defendant,  verdict  may  be  set  aside  and  non- 
suit directed   i.  273 

Motion  for,  canot  be  entertained  on  the 

minutes,  unless  there  has  been  a  verdict ;  after 
nonsuit,  how  obtained i.  292 

The   Special   and   the   General    Term   on 

appeal  can  entertain  motion  to  set  aside  ver- 
dict and  for  a^  and  no  exception  is  required  to 
invoke  the  exercise  of  that  power ii.  323 

When  General  Term  will  set  aside  verdict, 

and  grant ii.  340 

Motion  for,  on    minutes,  when    nmy  be 

made v.    38 

Motion  for,  of  specific  questions  of  fact 

referred  to  jury  in  action  triable  by  Court, 
w^hen  made vii.  164 

Motion  for,  should  be  made  to  authorize 

Court  to  review  case  on  the  merits  on  trial  by 
jury vii.  190 

See  Appeal;  Costs. 

When  ordered  on  appeal  from  judgment 

either  party  has  a  right  to  have  case  placed  on 
the  day  calendar  for  trial,  and  a  new  note  of 
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issue,  or  a  new  notice  of  trial,  is  not  neces- 
sary in  New  York  County xi.  442 

When  not  granted  on  ground  of  newly-dis- 
covered evidence - xii.  107,  note. 

See  Appeal;  Calendar. 

Not  granted  on  ground  of  newly-discov- 
ered evidence  which  is  merely  cumulative.xiii.  402 

Newly-discovered  evidence  is  cumulative 

when  it  relates  to  facts  sharply  controverted 
on  trial xiii.  402 

Note  on  neucly-discovered  evidence. . .  .xiii.  404 

When  denied,  w'hen  applied  for  on  ground 

that  verdict  is  iagainst  the  weight  of  evidence 
in  action  of  ejectment xiii.  370 

Each  case  in  which  application  is  made 

for,  on  ground  that  verdict  is  against  the 
weight  of  evidenoe  must  depend  upon  its  own 
characteristics  and  circumstanoes xiii.  370 

See  Appeal. 

Newly-discovered  evidence,  when  cumula- 
tive; instance xiv.  211 

Rule  that  newly-discovered  evidence  will 

not  warrant  new  trial  where  it  is  cumulative, 
should  not  be  extended  to  cases  not  falling 
directly  within  its  language xiv.  211 

What  may  be  considered  on  motion  for  new 

trial  upon  exception  ordered  to  be  heard  in 
first  instance  at  General  Term xv.    56 

When  properly  granted  on  ground  that 

verdict  is  contrary  to  evidence xv.    69 

When  granted  because  verdict  is  contrary 

to  evidenoe,  costs  should  be  imposed  as  con- 
dition of  new  trial xv.    69 

Properly  directed  where  verdict  was  ren- 
dered on  false  ground  and  in  disregard  of  law 
and  evidence xv.  131 

Motion  for  new  trial    after  confirmation 

of  referee  ^s  report  in  special  proceedings, 
when  properly  made  and  granted xv.  119 
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See  Costs. 

When  granted  because  of  surprise. .  .xvii.  371 

See  Appeal. 

Motions  for,  because  of  misconduct  of  jury, 

should  be  made  at  Special  Term .xviii.  146 

When  should  not  be  granted  because  ob- 
jection not  tak^i  in  time xviii.  146 

Power  of  Court  to  order  in  summary  pro- 
ceedings    xviii.  259 

See  Ejectment. 

Right  of  party  to  appeal  from  order  deny- 
ing motion  for xix.  220 

Proceedings  on  motion  for,  stated. .  .xix.  220 

Cannot  be  ordered  after  reversal  of  judg- 
ment upon  appeal  because  justice  was  ousted 
of  jurisdiction  by  plea  of  title xix.  252 

When  amendment  of  summons  and  com- 
plaint in  ejectment  not  permitted  after  or- 
der for   xix.    46 

Motion  for,  on  minutes  cannot  be  reheard 

after  adjournment  of  circuit  at  whic^h  trial 
was  had   xxi.  301 

Motion  for,  in  jury  cases  ere  -allowed  and 

regulated  by  statute  and  are  not  a  matter  of 
right  independent  of  iihe  statute xxi.  301 

See  Appeal. 

Motion  for,  on  newly-discovered  evidence 

should  be  made  on  case xxii.  297 

When,  not  granted  on  newly-discovered 

evidence  because  of  laches xxii.  304 

When  ground  for  suppression  of  commis- 
sion no  ground  for  granting  new  trial xxii.  304 

Should  be  ordered  on  appeal  where  objec- 
tion to  jurisdiction  improperly  overruled,  but 
it  is  possible  that  the  plaintiff  may  cure  such 
defect  by  further  evidence xxii.  178 

See  Appeal;  Costs;  Trial. 

When  may  be  granted  on  minutes  after 

dismissal  of  complaint xxiii.    41 
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Motion  for,  on  ground  of  surprise xxiii.  155 

When  not  granted,  because  of  surprise  con- 
sisting of  absence  of  material  witness . .  .xxiii.  155 

Motion  for  a  new  trial,  upon  the  ground  of 

newly-discovered  evidence,  must  be  made  on 
a  case  prepared  and  settled xxiv.  230 

When  only  questions  of  law  will  be  raised. 

xxiv.  161 

' When  order  directing    exceptions  to  be 

heard  in  the  first  instance  at  Oenoral  Term  is 
void   xxiv.  161 

A  motion  at  Special  Term  for  a  new  trial 

upon  a  case  and  exceptions,  under  Section 
1002  of  the  code,  must  be  regularly  noticed 
before  the  time  has  expired  to  appeal  from 
the  judgment xxvi.  382 

See  Ejectment. 

A  new  trial  will  be  granted  when  verdict  is 

insufficient xxvii.  133 

Exceptions  may  be  implied  from  proceed- 
ings had  at  the  close  of  the  trial xxvii.  158 

Moved  for  on  issue  of  facts,  party  must 

make  and  settle  a  case xxvii.  316 

Moved  for  on  judge's  minutes,  irregular- 
ity or  surprise,  not  necessary  to  make  case. 
xxvii.  316 

A  party  must  make    proper  preparation 

for  trial  and  produce  all  evidence  he  has  or 
can  duly  procure,  or  a  motion  for  a  new  trial 
will  be  denied xxix.  212 

Under  Section  1002,  Code  of  Civil  Proce- 
dure, the  plaintiflf  is  entitled  to  full  costs  on 
the  overruling  of  a  motion  for  a  new  trial  on 
newly-discovered  evidence xxix.  212 

NEW  YORK  CITY. 

See  Injunction;  Limitations  to  Actions. 

NEW  YORK  CITY  AND  COUNTY. 

See  Sheriflf's  Fees. 
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See  Attachment;  City  Court  of  New  York. 

NEW  YORK  CITY  POLICE  FORCE. 

Salary  of  member  of,  is  fixed  by  statute 
•and  the  liability  of  the  commissioners  of  po- 
lice therefor  is  statutory  and  of  a  strictly  legal 

character    iii.  180 

See  Limitations  to  Action. 

NEW  YORK  LAW  INSTITUTE. 

See  Execution;  Supplementary  Proceed- 
ings. 

NONSUIT. 

When  should  not  be  ordered xv.    96 

See  Judgment;  New  Trial. 

NOTARY. 

See  AflSdavit. 

Of  another  State,  affidavit  made  before, 

validity  of xxvii.  289 

Certificate  to  affidavit  taken  by xxvii.  289 

NOTARY  PUELIC. 

Eight  to  recover  legal  fees xxx.  323 

NOTE. 

See  Evidence;  Limitations  to  Actions; 
Payment;  Surrogate;  Witness. 

NOTE  OF  ISSUE. 

Payment  of  fee  on  filing,  in  first  judicial 

district xiii.  334 

When  not  returned  by  clerk  of  Court  of 

Record  on  discontinuance  of  action xiii.  334 

New,    must    be    filed    where    pleading 

amended   xix.  452 

New,    must    be     filed    where    pleading 

amended  xx.  233 

Leave  to  file  nunc  pro  tunc  when  may  be 


granted  xx.  233 

—  See  Amendment. 
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See  Attorney;  Record. 

Of  application  ]bo  place  divorce  case  on  pre- 
ferred calendar  necessary xxvii.  270 

—. —  Of  claim  of  lien,  need  not  be  given  by  at- 
torney to  protect xxviii.  302 

See  Attorneys,  Lien  of. 

Of  trial,  must  be  given  for  the  term  for 

which  the  note  of  issue  is  filed,  and  this  re- 
quirement cannot  be  evaded  by  the  stipula- 
tion of  the  attorneys xxviii.  18,  342 

Where  the  original  issue  has  been  super- 
seded, after  a  note  of  issue  has  been  filed,  by 
amended  pleadings,  a  new  note  of  issue  and 
a  new  notice  of  trial  are  necessary,  and  if  the 
«au8e  appears  on  the  calendar  without  these 
being  served,  it  should  be  stricken  therefrom. 
xxviii.  18,  342 

On  reference  in  foreclosure  proceedings. 

xxviii.      4 

Surplus  moneys.  Who  entitled  to,  in  pro- 
ceedings as  to xxviii.      4 

To  place  on  short  cause  calendar,  when  to 

be  served xxviii.  262 

NOTICE  or  APPEARANCE. 

Service  of  general,  dispenses  with  service 

of  summons  for  all  purposes ii.  201 

See  Attachment. 

When  may  be  returned xxvii.  214 

NOTICE  OF  ENTRY. 

Party  endeavoring  to  limit  time  to  appeal 
held  to  strict  practice ix.  122 

Must  be  subscribed  or  indorsed  with  name 

and  address  of  attorney  or  attorneys,  or  is  a 
nullity   ix.  122 

Admission  of  due  and  proper  service  of  de- 
fective, cures  the  defects ix.  122 

Instance  of,  held  suflScient xiv.  360 

May  be  indorsed  upon  copy  of  order  or 
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judgment  served  therewith,  and,  if  the  papers 
taken  as  a  whole,  contain  the  name  and  ad- 
dress of  the  person  serving  them  there  is  h 
sufficient  compliance  with  Rule  2  of  the  Gen- 
eral Rules  of  Practice xiv.  360 

What  sufficient,  of  judgment xv.    22 

When  not  necessary  to  limit  time  to  ap- 
peal   XV.    49 

See  Appeal. 

NOTICE  OF  NO  PERSONAL  CLAIM. 

When  contained  in  complaint,  is  not  suf- 
ficient  XV.    39 

NOTICE  OF  PENDENCY  OF  ACTION. 

Person  taking  conveyance  or  mortgage 
after  filing  of,  bound  by  all  proceedings,  .xx.  308 

NOTICE  OF  PBOCEEDINOS. 

See  Pleading;  Surplus  money. 

NOTICE  OF  TRIAL. 

Countermand  of;  service  of,  a  waiver  of 
right  to  reply i.  201 

When  party  serves,  within  time  allowed 

his  adversary  to  amend,  he  does  so  at  his  own 
peril    ii.    44 

See  Costs;  Pleadings. 

Where  new  trial  is  ordered  on  appeal  from 

judgment,  no  new  notice  of  trial  is  necessary 
in  first  department xi.  442 

Not  necessary  in  first  department  to  re- 
notice  ease  where  new  trial  ordered  on  appeal. 
xii.  173 

Of  issue  of  law  may  be  served  before  time 

to  amend  pleading  expires xviii.  213 

Form  of,  of  issue  of  law xviii.  213 

Court  cannot  dispense  with  service  of  no- 
tice of  trial,  except  as  a  condition  of  granting 
a  favor xviii.  336 

May  be  dispensed  with  as  terms  of  permit- 
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ting  service  of  •supplemental  complaint,  .xix.  448 

New,  must  be  served  after  amendment  of 

pleading   xix.  452 

Waiver  of,  may  be  required  as  condition 

of  amendment  xix.  452 

When  waived xix.  134 

When  defendant  may  take  dismissal  at 

Trial  Term,  although  he  has  not  served  notice 
of  trial xix.  134 

When^new,  must  be  served  after  amend- 
ment of  pleading xix.    41 

When  waived  by  stipulation  setting  case* 

down  for  trial  xx.  226 

When  may  be  disregarded  although  not  re- 
turned   XX.  226 

New  must  be    served    where    pleading 

amended xx.  233 

When  Court  may  dispense  with xx.  233 

New,  necessary  after  amendment  of  plead- 
ing    xxi.  224 

Court  cannot  shorten  time  of,  except  as 

condition  of  granting  a  favor xxi.  224 

Is  ineffectual  unless  note  of  issue  is  filed 

for  term  for  w'hich  notice  is  given xxii.    10 

See  Trial 

Is  given  and  received  subject  to  right  to 

amend,  demur  or  move  on  pleadings xxiii.  146 

Does  not  prevent  granting  of  motion  for 

leave  to  serve  supplemental  answer xxiii.  101 

When  obvious    clerical    error  not    fatal. 

xxiii.  352 

Note  on  effect  of  defects  in xxiii.  353 

NOTICE  TO  PRODUCE. 

Effect  of  failure  to  produce  pursuant  to 

demand xxii.    27 

Production  of  books  pursuant  to,  does  not 

make  it  necessary  for  party  demanding  their 
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production  to  introduce  them  in  evidence  not- 
withstanding he  has  inspected  them. . .  .xxii.    27 

NUISANCE. 

Right  to  interfere  with  ordinary  use  of 
streets  can  exist  only  under  statute;  such  in- 
terference as  would  follow  from  construction 
and  operation  of  an  elevated  railway,  would 
detract  from  ordinary  use  of,  and,  if  done  with- 
out legal  authority,  would,  per  se,  be  a  public 
as  well  as  a  private  nuisance i.  472 

'  Action  to  abate  public,  may  be  main- 
tained by  private  person  specially  injured  by; 
on  what  right  to  maintain  such  action  rests, 
in  the  City  of  Brooklyn i.  472 

Action  for  abatement  of  and  for  damages, 

when  not  such  an  action  for  nuisance  as  to  re- 
quire trial  by  jury xii.  222 

When  complaint  in  action  for,  demands 

both  equitable  and  legal  relief,  trial  by  jury 
is  waived  and  may  be  before  Court  or  jury,  in 
former's  discretion xii.  222 

Instance  of  case  in  which  there  was  a  mis- 
joinder of  parties  and  of  causes  of  action,  .xv.  148 

Action  for  is  local xv.    81 

Where  cause  of  action  for,  arises xv.    81 

Eight  of  action  in  nature  of  common-law 

writ  for  a  nuisance  is  preserved  by  the  Code 
of  Civil  Procedure,  and  the  judgment  may  be 
for  damages  or  for  the  removal  of  the  nu- 
isance, or  for  both xv.    81 

When  injunction  granted  restraining  con- 
tinuing    XX.  189 

Action  to  recover  damages  for  personal  in- 
juries caused  by,  is  not  for  negligence,  .xxiii.  232 

NUNC  PRO  TUNC. 

Exceptions  filed  xxviii. 

See  Exceptions. 
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What  not  allow^  to  be  raised  on  appeal. 
i.    48 

Preliminary.    Overruling    of,    to    diBmiai 

enmm'aiy  proceedings,  is  not  conclnsive  as  to 
final  decision  upon  the  merits i.  444 

OFFER  OF  JUDGMENT. 

Court  has  power  to  allow  amendment  of  of- 
fer of  judgment  after  the  trial  of  the  action 
nunc  pro  tunc  as  of  the  time  it  waa  made. .  .ii.  900 

Must  be  for  specified  sum iii.    72 

When  judgment  not  more  favorable  than 

offer  iii.    72 

^ When  accepted,  is  a  bar  to  a  new  action 

on  the  claim  or  a  part  of  the  claim  set  out  in 
the  complaint   iv.  290 

Cannot  be  amended  -after  verdict  by  sup- 
plying affidavit  of  attorney  that  he  was  au- 
thorized to  make  it v.  303 

Effect  of,  on  costs,  when  made  by  one  of 

two  joint  debtors vii.  428 

Who  entitled  to  costs  upon  acceptance  of, 

for  lees  than  fifty  dollars viii.    85 

When  party  by  making,  waives  ^atutory 

right  to  costs viii.    85 

See  Additional  Allowance. 

When,  by  one  of  the  joint  debtors  not  as 

favorable  as  recovery ix.  108 

Effect  upon,  of  amendment  of  complaint 

after  offer  of  judgment,  by  omitting  causes 

of  action,  and  reducing  recovery  sought 

xii.  24,  312 

The  power  to  amend  a  pleading  and  the 

right  to  make  an  offer  of  judgment,  being  both 
derived  from  the  same  source,  are  to  be  so 
oonstrued  that  the  legitimate  exercise  of  the 
one  will  not  conflict  with  that  of  the  other. xii.  312 

/*  seemSy  that  an  ameDdment  of  a  complaint 

in  form  only,  will  not  affect  an  offer  of  judig- 
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ment  preyiously  made xii.  312 

Is  a  substitution  for  common-law  cog- 
novit   xiii.    74 

Judgment  may  be  entered  on,  against  one 

of  two  or  more  joint  debtors  without  aflfect- 
ing  or  barring  the  remedy  against  others .  xiii.    74 

Where  an  offer  of  judgm^it  is  signed  by 

the  party  making  it  and  has  indorsed  upon  it 
the  name  and  address  of  his  attorney,  service 
of  a  copy  so  signed  and  indorsed  is  sufficient 
If  the  service  of  the  original  were  required, 
the  defect  is  a  mere  irregularity,  waived  by 
failure  to  return  the  paper  with  the  objections 
specified    xiii.  293 

See  Costs. 

Cannot,  it  seems,  be  amended  mmc  pro  tunc 

except  as  condition  of  granting  favor xiv.  130 

When  amendment  may  be  allowed  as  con- 
dition of  granting  favor xiv.  130 

Effect  of  amendment  on  right  to  costs. xiv.  130 

When  service  of  copy  of,  sufficient xv.  126 

How  subscribed  xv.  126 

What  proof  of  making  of,  sufficient xv.  126 

See  Costs;  Judgment. 

When  made  in  Justice's  Court  is  not  avail- 
able on  appeal  to  County  Court  for  new  trial. 
xvii.  121 

See  Judgment;  Justice's  Court.  • 

When  entry  of  judgment  on,  against  some 

of  several  joint  debtors  merges  claim,  .xviii.  227 

When  withdrawal  of  answer  not  effectual 

as   xviii.  172 

When  one  of  two  partners  cannot   make 

against  the  firm xviii.  205 

Effect  of  non-acceptance  of,  made  on  ap- 
peal from  Justice's  Court  upon  costs xix.  172 

Not  ineffectual  because    the  words    **  to 

date "  are  used  after  the  words  ^*  with 
costs  " xxi.  284 
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When  served  by  mail,  party  has  twenty 

days  within  which  to  accept  it xxi.  127 

Costs  after  oflfer  but  before    its  accejrt- 


tance,  not  taxable xxi.  127 

Additionial    allowance   nmy    be    granted 

where  oflfer  is  accepted xxi.  329 

Power  of  Oonrt  to  amend  after  acceptance. 

xxiv.  124 

Offer  of  judgment  by  defendant  may  not  be 

withdrawn  within  ten  days xxvii.    99 

Costs  on  failure  to  recover  more  favorable 

judgment   xxviii.      6 

When  becomes  a  nullity xxix.  337 

OFFICERS  OF  CrTY  OF  NEW  YORK 

Expiration  of  terms  of xxxiv.    56 

OFFSET. 

See  Attorney. 

OPINIONS. 

Expressions  contained  in  form  no  part  of 
judgment  xvii.  307 

ORDER. 

Entering  of  order  of  affirmance  mmo  pro 
tunc i.      1 

Service  of i.    17 

To  show  cause;  returnable  in  more  than 

eight  days i.    18 

To  personally  appear;  when  appearance 

by  attorney  not  sufficient i.    60 

Power  of  the  Superior  Court  to  construe  its 

own i.  449 

Court  has  power  to  enforce  obedience  to 

order  requiring  service  of  a  bill  of  particu- 
lars or  **  accoimt  '*  by  striking  out  plead- 
ings    i.  465 

See   Affidavit;   Appeal;   Examination   of 

Party,  etc.,  before  Trial;  Former  Adjudica- 
tion;   Injunction;    Motion;    Order   to  Show 
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Cauee;  Service  by  Publication. 

To  whom  application  to  vacate,  resettle  or 

modify  should  be  made iv.  203 

See  Appeal;  Appearance;  Bond. 

Resettlement  of vi.    74 

When  properly  made  by  Court vi.    74 

Void,  may  be  disregarded vi.    90 

Judge  who  decides  motion  must  determine 

what  occurred  before  him xi.  354 

When  order  extending  time  to  plead  may 

not  be  disregarded  for  want  of  affidavit  of 
merits    xiv.      1 

When  order  in  form  by  Court  may  be 

considered  judge  *s  order xviii.  332 

See  Appeal;  Former  Adjudication;    Mo- 
tion; Order  to  Show  Cause. 

Denying  preference    under  Section    731, 

Sub-division  5,  ground  of  appeal xxviii.    55 

Directing  issue  to  be  tried.    Construction 


of  statute.    The  provisions  of  Section  1778  of 
the  Code  are  in  derogation  of  the  common  law 

and  must  be  strictly  construed xxviii.  214n 

Taxing  Referee's  fees  on  foreclosure  sale 

is  not  necessary xxviii.  192 

ORDER  TO  SHOW  CAUSE. 

Specifying  irregularities  in vi.  188 

Must  be  returnable  in  less  than  eight  days, 

and,  if  not  so  returnable,  is  a  nullity xii.  102 

When  sufficiently  recites  irregularities  on 


which  order  is  sought  to  be  set  aside xiii.  343 

—  Merely  shortens  time  of  notice  of  motion. 
xvi.  215 

—  Effect  of  denial  of  application  for. . .  .xvi.  215 

—  See  Foreclosure;  Motion. 

—  Of  reversal,  what  it  must  contain,  .xxxii. 

—  See  Appeal. 

—  For  examination,  w^hen  vacated xxxiii.  152 
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Attempt  to  procure  depositions  of  persons 

not  expected  to  be  made  a  party xxxiii.  152 

PAPERS. 

How  should  be  subscribed  and  indorsed. 
xii.  426 

PARTICULARS. 

See  Bill  of  Particulars. 

PARENT  AND  CHILD. 

When  birth  of  illegitimate  child  -does  not 
revoke  mother's  will xx.  332 

Eight  of  illegitimate  ohild  to  share  in  its 

mother's  estate   xx.  332 

Enforcement  of  such  right xx.  332 

See  Damages. 

PARTIES  TO  ACTION. 

Preferred  creditors  in  actions  to  set  aside 
general  assignment  are  interested  in  subject 
of  action,  and  should  be  admitted  as  parties 

defendant    i.  355 

See  Guardian  ad  Litem;  Infants;  Service 

by  Publication;  Successor  in  Interest. 

Persons  claiming  money  necessary  parties 


defendant  in  action  against  officer  of  munici- 
pal corporation  to  restrain  its  payment iv.  433 

Laws  of  1881,  Chapter  531,  does  not  affect 


this  rule  iv.  433 

Propriety  of  making  party  defendant  can- 
not be  determined  on  motion  to  strike  out.  al- 
legations of  complaint  referring  to  him  as  ir- 
relevant and  redundant iv.  323 

A  person  cannot  sue  <as  the  administrator 

of  two  decedents  in  one  action  to  recover  dam- 
ages for  causing  their  death iv.  286 

Action  to  set  aside  alienation  of  property 

of  corporation  made  by  its  officers  and  trus- 
tees, by  whom  brought iv.  286 

Parties  defendant  to  such  action iv.  286 
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Section  452  of  the  Code,  which  provide«i 

for  the  bringing  in  of  additional  partiee,  does 

not  apply  to  Surrogates'  Courts v.  449 

Person  to  whom  devisee  has  assigned  his 


interest  in  the  estate  pending  an  accounting 
of  the  executors  may  be  made  a  party  to  the 
proceeding  without  displacing  the  original 

party v.  449 

Those  claiming  adveraely  to  plaintiflf  and 


prior  to  his  mortgagor,  not  proper,  to  fore- 
close mortgage v.  106 

When  defendant  claims    title  prior    and 


paramount  to  plaintiff    and  his    mortgagor, 
complaint  should  be  dismissed  as  to  him v.  106 

—  Note  on  parties  defendant  in  action  to  fore- 
closure mortgage v.  108 

—  The  mortgagor,  v.  108;  the  mortgagee  and 


assignors,  y.  109;  guarantors  and  sureties; 
owner  of  equity  of  redemption,  v.  110;  wife 
and  widow;  subsequent  incumbrances,  v.ll3; 
prior  incumbrancers;  adyerse  parties v.  114 

—  See  Ejectment;  Subrogation. 

—  Husband  not  proper  party  defendant  in  ac- 
tion against  married'  woman  for  slander. . .  .vi.    51 

When  all  obligors  in  auctioneer's  bond  nx)t 


necessary    vi.  238 

—  See  Action ;  Foreclosure. 

—  When  trustee  in  agreement  for  separation 
not  a  necessary  party  to  an  action  by  the  wife 

on  covenants  therein viii.  160 

—  Proyisions  of  Section  449  of  the  Oode  of 


Civil  Procedure,  providing  for  action  hy  trus- 
tee of  express  trust,  are  permissive  only,  .viii  150 

—  Who  are  proper,  to  action  in  equity,  .ix.  28,    51 

—  Insiance  of  case  in  which  beneficiaries  in 
trusts  created  by  a  will  were  not  properly 
joined  as  parties  to  an  action  for  an  account- 
ing   ix.    28 

—  Beneficiaries  in  trusts  created  by  a  will  are 
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not  proper  parties  to  an  action  relating  to  the 
residnary  estate,  inclnding  no  part  devoted  to 
the  creation  of  the  trasts,  and  this  altiiough 
th^  wonld  be  interested  if  the  personal  estate 
proved  insufficient  to  meet  obligations^  if  there 
is  iK>t  an  averment  of  a  prosi>ective  deficiency. 
ix.    28 

See  Judgment  Creditor's  Action;  Partition. 

'  Who  may  be  made,  to  equitable  action,  .x.  192 

When  non-joinder  of  i>arty  defendant  cur- 
able by  amendment xiii.  158 

There  cannot  be  an  amendment  of  plead- 


ing on  the  trial  that  will  bring  in,  as  party,  an 

entire  stranger  to  the  action xiii.    89 

—  Action  by  a  lunatic,  when  properly  brought 
in  his  own  name  and  when  should  be  brought 

in  the  name  of  his  committee xiii.  370 

Action  to  determine  claim  to  real  property 


cannot  be  maintained  against  infant xiii.  380 

—  Where  judgment  affirmed  as  to  one  of  sev- 
eral defendants;  those  as  to  whom  it  is  re- 
versed are  not  necessary  parties  to  an  action 
brought  by  the  successful  defendant  on  an  un- 
dertaking on  appeal xiii.     19 

—  Persons  who  independently  of  each  other 
havei  sold  good's  to  certain  parties  cannot  unite 
as  plaintiffs  in  an  action  to  recover  the  value 
of  such  goods  from  the  vendees  and  others,  on 
the  grounds  that  the  defendants  had  conspired 
together  to  fraudulently  obtain  the  goods.. 
xiv.  320,  328 

—  The  application  to  legal  actions  of  the  rule 
that  in  equity  actions  all  persons  interested  in 
Obtaining  the  same  relief  may  be  joined  as 
plaintiffs,  stated xiv.  320 

—  Several  judgment  creditors  cannot  unite  in 
actions  to  recover  aggregate  amount  of  their 
judgments  from  firms  to  which  they  sold  goods 
and  third  parties,  on  the  ground  that  the  de- 


494  OIVIL  PROCEDURE  REPORTS. 

PARTIES  TO  AGTIOK— Continued.  page 
fendants  united  in  a  conspiracy  to  obtain  the 
goods  by  false  and  fraudulent  representations. 
xiv.  328 

Objection  that  there  is  a  defect  of,  must  be 

taken  by  demurrer  if  it  axipears  upon  flace  of 
complaint xiv.  365 

Where  it  appears  that  a  person  should  have 

'been  made  party  plaintiff  if  living,  the  com- 
plaint is  demurrable  for  a  defect  of  parties,  not- 
withstanding the  fact  that  such  person  is  liv- 
ing does  not  appear xiv.  365 

When  hugband  not  necessary  party  to  ac- 
tion, by  or  against  married  woman 

XV.  139,  145,  148 

Effect  of  husband's  lunacy  upon  his  being 

made  party  to  action  brought  against  married 
woman   xv.  145 

Prior  mortgagee  not  necessary  party  to  ac- 


fion  for  foreclosure  of  mortgage xv.  171 

When  prior  mortgagee    improperly    made 


party  stricken  out  on  his  own  motion xv.  171 

—  See  Nuisance. 

Assignee  in  bankruptcy  having  interest  in 


mortgaged  premises  should  be  made  party  in 

representative  capacity xvi.  161 

When  cesttiis  que  trust  not  necessary  party 


to  action  to  foreclose  mortgage  on  i>roperty 
held  in  trust  for  them  if  trustee  is xvi.  161 

—  Assignor  or  his  personaJ  representative,  if 
he  is  dead,  is  necessary  party  to  action  for  ac-  - 
counting  of  assignee  for  benefit  of  creditors. . 
, xvii.     59 

—  A  trustee  under  a  marriage  settlement  is  a 
necessary  party  plaintiff  in  an  action  to  set 
aside  a  judgment  and  contract  as  fraudulent 
and  tending  to  diminisb  the  trust  estate,  .xvii.  234 

—  Trustee  not  required  to  account  until  all 


the  parties  who  can  require  him  to  account  are 
before  the  Court xvii.     59 
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Who  may  be  made,  where  equitable  relief 

fiought    xvii.  245 

Who  are  necessary  in  action  for  removal  of 

trustee    xviii.  135 

When    foreign    administrator    cannot    be 


plaintiff   xviii.  1S5 

When  plaintiff  party  in  representaitive  car 


pacity  xviii.  135 

—  When  assignor  not  necessary  party  to  ac- 
tion by  creditor  for  accounting  of  assignee  for 

benefit  of  creditors xviii.    87 

Creditor  suing  in  behalf  of  estate  assigned 


for  benefit  of  creditors,  on  assignee's  failure 
to  bring  the  action  upon  request,  has  not  ca- 
pacity to  sue  if  the  assignee  has  failed  to  quali- 
fy   xviii.  152 

Who  is,  to  action  against  president  of  unin- 


corporated association   xviii.    98 

— '  When  receiver  of  National  Bank  may  sue 

here xviii.  380 

Is  person  expressly  authorized  by  law  to 


sue   xviii.  380 

—  When  foreign  receiver  or  assignee  permit- 
ted by  comity  to  sue  here xviii.  380 

—  When  terms  "  plaintiff  "  and  "  defendant " 
interchangeable  xviii.    94 

—  When  objection  to  capacity  to  sue,  waived. 
\ xix.  246 

—  Who  has  capacity  to  sue  on  adlninistra- 
tor's  bond xix.  246 

—  Who  necessary  and  proper,  to    set    aside 
fraudulent  conveyance xx.  164 

One  who  will  be  deprived  of  the  services  of 


an  employee  by  an  injunction  restraining  said 
employee  from  violating  a  previous  contract  to 
work  exclusively  for  another  person  is  entitled 
to  be  made  a  party  defendant    in    an  action 

brought  for  that  relief xx.     15 

—  Husband  of  woman  having  interest  in  prep- 
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erty  is  not  necessary  to  proffer  defendaiKt  where 
lie  has  no  present  interest  or  right xx.    17 

When  fact  that  defendant  in  action  for  par- 
tition is  neither  a  necessary  nor  proper  party 
will  not  authorize  him  to  demur  to  comp-laint 
XX.    17 

One  claiming  dower  is  proper  party  defend- 
ant in  action  for  x^artition  notwithstanding  her 
claim  is  denied  in  the  complaint xx.  157 

When  and  how  objection  to  non-joinder  of 

tenant  in  action  of  ejectment  raised  and  when 
vantage  of xxiii.    21 

When  anincorporated  association    may  Le 


sued  by  member xxi.    l>3 

When  one  member  of  a  firm  of  attorneys 


may  sue  for  services  rendered    in    the    firm 
name  xxL     65 

—  Action  to  enforce  individual  liaibility  of 
stocUiolders  to  pay  amount  unpaid  on  stock 
held  by  them  may  be  brought  by  one  creditor 
of  the  corporation  without  joining  others  or 
stating  that  the  action  is  brought  for  their  ben- 
efit   xxi.    23 

—  In  an  action  to  sequestrate,  the  property  of 
a  eoriKxration  and  enforce  the  liability  of  stock- 
holders for  its  debts  resulting  from  their  fail- 
ure to  fully  pay  for  their  stock  both  the  corpor- 
ati<'n  and  its  stockholders  are  proper  parties 
defendants  xxi.    32 

—  See  Association;  Evidence;  Foreclosure; 
Partition. 

—  Non-joinder  of  defendanits^  how  taken  ad- 
vantage of xxiii.    21 

—  See  Costs;  Defending  in  Name  of  AnoHier; 
Ejection. 

—  Necessary,  may  intervene xxvii.  257 

—  Foreclosure  of  mortgage.  Subsequent  pur- 
chaser is  a  necessary,  when xxviii.    49 

—  Who  bound  after  decision xxv.    89 
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Bringing  in  new  parties    and    amending 

pleadings  xxxi.    49 

Defect  of  parties,    construction  of  Section 

452  and  499 xxxiii.  218 

Applications  by  a  person  not  a  party  to  be 

brought    in    as  defendant — ^When  allowed — 

When  absolute xzxix.    12 

In  action  on  Are  insurance  policy. . .  .xxxv.    20 

PARTY  IN  INTEREST. 

Who  is,  an  issue  to  be  raised  by  the  plead- 
ings    i.    26 

PARTITION. 

Rule  aa  to  service  by  publication  in. . .  .i.  151 
When  one  defendant  may  controvert  inter- 
est of  another  defendant  in  property  sought  to 
be  partitioned   ii.  294 

When  action  for,  cannot  be  maintained'  by 


remainder-man ii.  139 

—  What  is  not  an  affirmance    of;  who    may 
make,  and  when iii.  396 

—  When  defendant  must  litigate  title  in  ac- 
tion for iv.  323 

A^on  for,  cannot  be  maintained  between 


remainder-men  when  actual  partition  cannot 
be  had  without  great  prejudice  to  owners,  .iv.  385 

—  Purchaser  at  sale,  when  not  comi>elled  to 
take  title  iv.  385 

—  Purchaser  at  sale,  when  not  relieved'  from' 
purchase  v.    43 

—  If  decree  in  action  for,  protects  remainder- 
men, it  is  valid,  although  the  manner  of  pirotect- 
ing  them  is  irregular v.    62 

—  Title  may  now  be  tried  in  action  for. .  .vU.  448 

—  Action  for,  by  reversioners  or  remiainder- 
men  authorized iz.  267 

—  When  complaint  in  such  action  dismissed. 

ix.  267 

•     When  complaint  in  action  for,  by  remain- 


498  CIVIL  PROCEDURE  REPORTS. 

PARTITION— Continued.  page 

dermen  states  auffideat  facts ix.  267 

One  haviog  inchoate  right  of  do^er  in  a 

part  of  the  premises  sought  to  be  partitioned 

is  proper  party ix.  267 

Section  1647,  providing  that  an  action  can- 
not be  brought  to  compel  the  determinationf  of 
a  claim  to  dower  until  the  expiration  of  four 
months  after  the  death  of  the  defendants  hus- 
band does  not  apply  to  an  action  of  partition. 
ix.  267 

When  no  defect  of  parties  because  plaintiff 

although  trustee  did  not  sue  as  such ix.  267 

Effect  of  voluntary    partition  on  inchoate 

right  of  dower  of  the  wives  of  the  tenants  in 
common  ix.  1*82 

Rights  of  persons  holding  lands  in  common 

to  partition  it  is  absolute  and  paramount  to 
thdr  wives'  inchoate  right  of  dower  therein  and 
a  partition  thereof  will  not  be  prevented  there- 
by  ix.  182 

See  Referee. 

When  action  for  may  be  maintained  by  alien 

resident  xi.  295 

When  State  should  be  made  a  party. . .  .xi.  295 

Action  for,  cannot  be  maintained  by  ten- 
ant by  courtesy  xiii.  109 

Cannot  be  brought  by  remaindermen  or  re- 
versioners while  there  is  a  life  estate. . .  .xiii.    83 

Where  tenant  by  courtesy  brings  aotion, 

and  final  judgment  is  entered  without  objec- 
tion, the  defect  will  not  relieve  purchaser  from 
taking  title  xiii.  109 

Purchaser  of  property  under  judgment^  in, 

is  entitled  to  title  reasonably  free  from  doubt  or 
dispute  xiu.  109 

InsuflKcJency  of  bond  of  guardian  ad  litem 

of  infant  defendant,  when  will  not  avoid  judg- 
ment or  relieve  purchaser  at  sale  under  judg- 
ment   xiii.  109 
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Objection  of  purcliaser  at  partition  twde  that 

property  is  subject  to  right  of  sale  for  payment 
of  decedent's  dtsbts  is  sufficiently  answered  by 
showing^that  there  is  sufficient  property  to  pay 

the  same xiii.  109 

When  jui^meni  Toid  beoause  sale  ordered 


where  there  is  a  life  tenant xiii.    83 

—  Where  a  sale  is  ordered  in  a  partition  ac- 
tion in  which  it  is  prohibited  by  statute  because 
a  life  or  other  estate  is  outstanding,  there  is  a 
jurisdictional  defect  which  inyalidates  the 
judgment  and  renders  a  sale  thereunder  void. 

xiii.    83 

Final'  judgment  in  action  of,  is  binding  on 


all  parties  and  their  legal  representatives,  and 
the  sale  confirmed  thereby  is  conclusive  as  to 
them   xiii.  109 

—  Judgment  directing  sale  where  there  is  an 
outstanding  life  estaite  is  not  void,  notwith- 
standing there  are  infant  parties xv.  436 

—  Life  tenant  not  necessary  but  proper  party 

to  action  by  remaindermen  for  partition. .  .xv.  436 
Final  judgment  confirming  sale  in  action 


for  is  conclusive  both  as  against  minors  and 
adults;  t.he  remedy  of  the  former  in  case  of 
any  injury  being  against  their  guardian    and 

sureties  xv.  436 

—  The  purpose  of  the  statutory  rule  making 
final  judgment  in  i>art]tion  conclusive,  staited. 

XV.  436 

Action  for,  when  may  be  maintained  by  ten- 


ant by  the  curtesy xvii.  194 

—  Who  are  tenants  in  common  of  real  prop- 
erty   xvii.  194 

Cannot  be  maintained  where  premises  held 


adversely  to  plaintiff xvii.    92 

—  When  allowance  made  in  action  of,  for  im- 
provement made  by  one  tenant  in  common.xvii.    92 
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Wheal  question  of  title  tried  in  action  of. 

xvu.    92 

When  right  of  creditor  of  decedent  not  af- 
fected by  judgment  and  sale xvii.    92 

Building  cannot  be  paTtly  destroyed  in  or- 
der to  make xvii.    38 

One  claiming  dower  is  proper  -partj  defend- 


ant notwithstanding  her  claim  is  denied  in  com- 
plaint   .XX.  157 

What  adverse  claims  of  title  or  interest  may 


be  tried  xx.  157 

When  one  claiming  right,  title,  or  interest 


in  or  to  property  not  proper  party  defendant. 
XX.  262 

—  Who  may  be  made  defendant. xx.  262 

—  Action  for,  cannot  be  made  substitute  for 
action  of  ejectment  or  other  action  to  try  title. 
XX.  262 

— :  Cannot  be  joined  with  action  to  remove 
cloud  on  title xx.  262 

—  When  judgment  in,  not  vacated  because  one 
becoming  mortgagee  after  filing  lis  pendens 
had  not  notice  of  proceedings xx.  306 

What  advertisement  for  liens,  where  refer- 


ence to  inquire  as  to  ordered,  sufficient. .  .xx.  308 

—  When  absence  of  direction  as  to  what  par 
pens  advertisement  for  liens  should  be  pub- 
lished in,  cured  by  confirmation  of  report  of 
such  advertising xx.  308 

—  Note  on  trial  of  title  in  partitions xx.  265 

Presumption  as  to  death  of  unknown  heirs 


and  distribution  of  their  share  of  proceeda  of 
sale   XX.  172 

—  Verdict  of  jury  in  aetioni  for,  cannot  be  dis- 
r^arded  by  Ocmrt xxi.  301 

—  What  questions  in  such  action  can  only  be 
reviewed  on  appeal xxi.  301 

—  Action  for,  is  equitable xxii.    51 

—  Where  plaintiff  attacks  the  validity  of  will 
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under  which  a  party  to  an  action  claimB  he 
must  all^e  the  inyalidity  in  his  complaint  and 
prove  it  upon  the  trial,  and  where  he  hto  bad 
notice  of  the  defect  in  his  complaint  consist- 
ing of  the  failure  to  aver  such  invalidity,  an 
amendment  should  not  be  allowed  upon  the 
trial  xxii.    79 

Bight  to  maintain  action  for  partition  by 

one  claiming  as  heir*  of  decedent  properly  ap- 
parently devised  to  another  existe  only  by  8ftat- 

irte xxii.    79 

Note  on  action  for  partition  of  real  prop- 


erty hy  an  heir-at-law  who  asserts  that  an  ap- 
parent devise  thereof  is  void xxii.    87 

—  Purchaser  at  sale  under  judgment  in  ac- 
tion for,  of  real  property  not  compelled  to  take 
title  where  authority  of  attorney  to  appear  for 
non-resident  defendant  not  served  with  pro- 
cess does  not  appear xxii.  366 

—  Purchaser  at  partition  sale  is  entitled  to 
purchase  under  judgment  binding  ux>on  the 
pairties,  and  cannot  be  compelled  to  take  title 
under  a  judgment  which  several  of  the  parties 
might  as  a  matter  of  right  claim  should  be  set 
aside   xxii.  366 

—  Decree  in,  directing  sale  which  provides  for 
payment  of  the  share  of  a  party  to  the  party 
or  his  attorney  is  irregutar;  it  should  direct 
the  payment  of  costs  to  the  attorneys,  and  of 
the  shares  to  the  respective  parties xxii.  366 

—  Section  1582  of  the  Oode  of  CSvil  Procedure, 
as  amended  by  I-aws  of  1891,  CJhaptOT  365,  pro- 
viding for  the  distribution  of  unclaimed  money 
arising  from  sale  in  action  for  partition  paid 
into  Court,  or  to  treasurer  of  a  county,  for  the 
use  of  an  unknown  owner,  is  unconstitutional 
because  it  does  not  provide  for  service  of  no- 
tice upon  known  heirs  not  parties  to  original 
suit,  and  also  because  it  divests  next  of  kin  and 
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devisees  of  property  Mtherto  vested  in  them. 
xxii.  388 

See  Costs. 

Property  held  in  joint  tenancy  may  be  par- 
titioned or  sold  though  some  of  the  joint  teor 
ants  object xxiii.  268 

The  Court  has  no  power  to  direct  extra  ad- 
vertising of  sale  in  action  for xxiii.  287,  note. 

Disposition  of  infant's  share xxiii.  369 

Effect  of  death  of  owner  of  share  aiter  sala 

xxiu.  369 

Section  1548  of  the  Code  of  Civil  Procedure^ 

providiug  that  ^'  in  a  partition  aiction  the  exec- 
utors or  administrators  and  creditors  of  a  de- 
ceased person^  who^  if  living,  Ediould  be  a  party 
to  said  action,  must  be  made  parties  defend- 
ant/' applies  only  to  the  case  of  a  deceased  own- 
er of  an  undivided  riuaire,  and  not  to  the  com- 
mon ancestor  of  the  parties  to  the  partition.  • 
XXV.  374 

See  Creditor's  lien xxv.  228 

Sales  in,  Referee's  fees  xxx.  184 

PARTNERS. 

Equitable  action  between^  when  maintaina- 
ble   vii.  225 

See  Pleadings,  Amioer. 

PARTNERSHIP. 

Instance  of  a  contract  which  made  the  par- 
ties thereto  partners  as  to  third  persons.  .,iii.  295 
See  Evidence;  Joint  Debtor. 

Surviving  partners  take  title  to  partnership 

debts,  etc.,  on  death  of  a  partner,  and  actions 
in  relation  thereto  should  be  brought  by  them; 
V.  235 

Representatives  of  deceased  partner  have 

election  to  affirm  or  repudiate  acts  of  surviving 
partner  continuing  firm  business viii.  106 

Right  of  one  loaning  money  to  be  applied  to 
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the  payment  of  a  firm  obligation,  to  be  subro- 
gated in  the  place  of  the  saryiying  partner,  and 
paid  ont  of  the  firm  assets yiii.  106 

When  real  estate  owned  in  common  by  part- 
ners is  partnership  inoperty yiii.  106 

See  Arrest;   Assignment    for   Benefit   of 

Creditors;  Gosts;  Joint  Debtors. 

What  questions  determined  before  ordering 

eompnlsory  reference  in  action  to  dissolve  co- 
partnership   X.  107 

Various  rules  as  to  the  admission  and  re- 
jection of  evidence  in  such  actions  stated. .  .x.  107 

Oopartnerediip  assets  should  first  be  applied 

to  the  payment  of  firm  deibts z.  107 

The  order  in  which  the  facts  to  be  deter- 

.  mined  in  an  action  to  dissolve  a  copartnership 
and  for  an  accounting  should  be  inquired  into 
and  determined,  and  the  manner  and  order  in 
which  the  assets  should  be  paid  out  and  divid- 
ed, stated  X.  107 

When  good- will  of  business  not  to  be  includ- 


ed as  an  asset  in  the  accounting x.  107 

In  action  between  partner  for  a  dissolution. 


defendants  should  be  allowed  to  prove  any  de- 
fense which  they,  or  the  plaintiff  had  to  a  claim 
against  the  firm  which  had  been  guaranteed  by 
the  plaintiff .x.  107 

—  When  such  claim  to  be  paid *.  .x.  107 

—  See  Evidence. 

—  Judgment  in  action  to  dissolve  where  there 
cannot  be  final  accounting  because  of  uncollect- 
ed assets  and  unpaid  debts xv.  207 

—  See  Recdver. 

—  Power  of  one  of  two  partners  to  settle  ac- 
tion; remedy  of  partner  aggrieved xvii.  314 

—  Corporation  cannot  enter  into  . . .. xviii.  406 

—  See  Abatement  and  Revival. 

—  When  action  between  partners  may  be 
maintained  notwithstanding  their  partnership 
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accoimtB  are  nnaettled xxi.  102 

Instaiice  of  a  case  in  which  a  partner  was 

required  to  contribute  his  diare  in  partnership 
debt  paid  by  his  copartners,  although  tiieir  ac- 
counts were  unsettled xxi.  102 

The  rule  that  a  partner  must  contribute  his 

proportion  of  debt  paid  by  his  copartner  stated. 
xxi.  102 

See  Assignment  for  Benefit   of   OreditoiB; 

Corporation;  Examination  of  Party  before 
Trial;  Executor  and  Ad'ministrator;  Former 
Adjudication;  Injunction;  Joint  Debtors;  Re- 
ceiver; 

Etistence  of  conditions  precedent  to  con- 
tract not  presumed ". xxiiL  183 

:  When  partner  entitled  to  accounting,  .xxiii.  183 

Suit  against  defendants  as  copartners;  co- 
partnership must  be  i>royed  as  alleged;  one  of 
the  defendants  not  chargeable  individually  if 
the  defendants  joined  as  copartners  were  not 
such  in  fact - .xxv.  264 

See  Reply .xxvi.  226 

Service  of  summons  on  one  only.    A  person 

named  as  a  defendant^  and  against  whom  per- 
sonally a  judgment  is  prayed^  not  served,  may 
voluntarily  appear  and  defend  • xxix.    17 

The  release  of  one  copartner  during  exist- 
ence of  firm  held  a  discharge  of  all.  Rule  dif- 
ferent under  the  statute  when  dissolved,  .xxxii.    56 

PATENT. 

See  Injunction. 

PAYMENT. 

Payment  of  note  by  indorser  does  not  fur- 
nish maker  with  any  defense  to  action  thereto- 
fore commenced  thereon  against  him iii.    56 

See  Subrogation. 

When  application  of  moneys  due  judgment 

debtor  from  judgment  creditor  in  payment  of 
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judgment  held  not  to  have  been  made x.    60 

When  giving  of  notes  is  not,  and  does  not 

discharge  judgment   xviii.    77 

See  Alccord  and  Satisfa<;tion. 

When  moneys  paid  wife  by  husband    and 

charged  by  him  to  expense  not  a  payment  on 
aiceonnt  of  moneys  owing  her  of  which  he  kept 
a  Bei>arate  account xxi.  227 

Legacy  when  not  to  satisfy  detot xxi.  227 

See  Bill  of  Particulars. 

Where  to  be  made  when  no  place  of  pay- 
ment stated  w xxii.  178 

— ^  See  Interpleader. 

Non-payment  as  a  necessary    element    of 

plaintiff's  cause  of  action  and  payment  as  an 
affirma/tiTe  defense  xxx.  147 

PENSION  MONEYS. 

Property  purchased  with  x>enfiion  moneys  is 
exempt  from  seizure  for  non-payment  of  taxes. 
XXV.  267 

PENALTY. 

What  is  not  sufficient  proof  of  service  of 
indorsement  on  summons  required  by  Section 
1897  of  the  0>de  of  Civil  Procedure  in  action 
for  a  penalty vii.  406 

Defect  of  indorsement  on  summons  in  ac- 
tion for,  served  without  complaint,  does  not 
render  judgment  void,  but  only  voidable.,  .xii.  319 

Instance  of  an  irregular  judgment  in  an  aic- 

tion  for  penalties  held  to  be  a  bar  to  another 
action  for  the  same  cause xii.  319 

Action  to  charge  special  partner  as  general 

is  on  contract  and  not  for  penalty xviii.  209 

See  Appearance;  Pleading;  Summons. 

Against  corporations — ^Statut^  of  Limita- 
tions in  enforcing xxviii.  185 
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Depreciation  in  valae  of  attached  property, 
on  account  of  dianges  in  fsualiicmy  does  not  moke 
it  peri^able,  and  will  not  justify  a  sale;  tke 
property  must  be  inherently  liable  to  deteriora- 
tion and  decay i.  378 

Note  Oft i  387,  398 

How  phrase  defined  and  applied,  387-39'l. 

Code  provisions  and  statutes  of  other  States, 
391-393.  Liability  of  common  carriers  and  in- 
surers in  regard  to,  394-397.  What  is,  under 
the  law  of  wills,  397.  What  is,  under  the  law 
of  chattel  mortgages  and  transfers  of  person- 
al property  398 

See  Attachment. 

PERJURY. 

Is  a  contempt  of  Court vi.    43 

Instance  of  case  in  which  an  affia(n.t>  was 

guilty  of   vi.    43 

Is  a  gross  contempt  of  Court viii.  369 

See  Contempt;  Contempt  of  Court. 

PEEPETUITIES. 

Bequest  does  not  infringe  rule  against, 
when xxvii.  303 

PERSONAL  PROPEETY. 

Title  to  personal  property  when  held  mar- 
ketable under  sale  by  a  receiver  of  a  corpora- 
tion   xxvii.  102 

PERSON. 

A  foreign  State  is  a  person  within  provi- 
sions of  Code  requiring  security  for  costs. . . . 
xxviu.  177 

PEESONAL. 

Recovery  allowed  in  recisfflon  of  contract 
xxxL  161 

PEESONAL  INJURIES. 

Causing  death.    Action  for.    How  contin* 
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ned  on  deaith  of  executor  or  admiiiusfcrator, . . 
xxxii.  208 

— '  Actions  for,  abate  against  a  corporatioii  on 
its  dissolution xxix.    39 

PERSONALITY. 

Decree  of  Surrogate's  Court,  admitting  will 
to  probate,  binding  only  as  to  personality. xxv.  128 

The  succession  to  an  intestate's  personal 

property  is  governed  by  the  law  of  the  actual 
domicile  of  the  initestate  at  the  time  of  his 
death xxx.  159 

Distribution  of xxxiii.  211 

PHYSICAL  EXAMINATION. 

Of  plaintiff,  when  female  physician  must  be 

designated   xxvi.    10 

Of  party  before  trial.    Attorney  cannot  be 

required  to  produce  the  plaintiff xxv.    56 

PHYSICIAN  AND  PATIENT  PRIYILEGED. 

In€Ui  action  for  personal  injuries,  the  plain- 
tiff by  calling  one  or  two  physicians  who  had 
attend^  her,  and  not  the  other,  as  her  own  wit- 
ness, and  requiring  him  to  disclose  the  facts 
and  results  of  the  examination  and  consulta- 
tion, amd  make  public  what  took  place  between 
the  plaintiff  and  her  two  physicians,  has 
waived  the  privilege  of  secrecy  given  undier  Sec- 
tion 834  of  the  Code  of  Civil  Procedure,  and 
can  no  longer  impose  silence  on  the  other  pihy- 
sidan   xxv.  168 

Knowledge  obtained  by  physician  in  his  pro- 
fessional capacity  is  privileged xxv.  108 

Testimony  of  physician  as    to   the  mental 

physical  condition  oif  his  diseased  partienlt^ 
when  admitted xxiv.  413 

Cannot  give  evidence  as  to  information  ac- 
quired while  acting  in  professional  capacity. 
xxvii.  282 
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Under  the  Code  prohibiting    a    phjsiciaii 

from  disclosing  matters  disclosed  to  him  in  a 
professional  capacity^  the  paitient  is  not  renr 
dered  incomx>etent    to    testify    regarding  the 

disease  treated zxxiii.  381,  389n 

On  suit  by  a  physician  for  services,  the  in- 
terposition of  a  general  denial  does  not  waive 
the  provisions  of  Section  834  of  the  Code    at 

Civil  Procedure xxviii.  381 

The  failure  of  a  licensed  physician  to  reg- 
ister his  license,  does  not  relieve  him  oif  the  in- 
hibitions of  Section  834  of  the  Code  of  CSvil 
Procedure xxviii.  891 

Section  834,  Code  Civil  Procedure,  beii^ 

remedial  in  its  nature,  is  to  be  liberally  con- 
strued   xxviii.  381 

Claiming  privilege  of  waiver  in  life  insur- 
ance not  permitted  against  personal  represen- 
tatives    xxxi.  175 

The  inhibitions  of  the  section  includes  not 

only  communications  received  from  the  lips  of 
the  patient,  but  such  knowledjge  as  may  be  ac- 
quired from  the  paitiftnt  himself. xxviii.  381 

The  inhibition  of  the  section  extends  to  a 

physician  not  attending  the  x^rson  who  accoub- 
panies  the  attending  physician  for  purposes  of 
consultation  or  assistance xxviii.  381 

Who  rendered  first  aid  to  plaintiff,  disqual- 
ified from  testifying xxxii.  184 

To  bring  the  evidence  of  a  physician  within 

the  prohibition  of  Section  834,  three  elements 
must  coincide .xxxiii.  106 

The  burden  of  showing  such  evidenoe  rests 

upon  the  party  seeitdng  to  exclude  it. . .  .xxxiii.  106 

See  Wills xxxv.  329 

PLACE  OF  TRIAL. 

Action  for  diverting  water  is  not  one  to  pro- 


VOL,  XXXVL    DIGEST. 609 

PLAGE  OF  TBIAL— Continued.  pagb 

cure  a  judgment  estafblisbing,  etc.,  right,  etc., 
in  real  property,  and  need  not  be  tried  in  the 
county  where  injured  property  is  situated,  .i.  368 

Defendant  who  is  in  default  for  want  of  an 

answer,  cannot  demand  or  move  for  a  change 
of  the  place  of  trial xii.  102 

See  Consolidation  of  Actions. 

What  proper,  in  action  for  trespass  quare 

cUmsum xvi.  186 

Action  for  causing  death  is  transitory,  .xvi.  255 

Action  to  recover  damages  for  failure  to 


perform  contract  to  convey  land  is  transitory. 

xvii.  338 

May  be  changed  in  action  in  Supreme  Oourt 


by  amendment  of  complaint xx.  324 

—  Cause  of  action  for  personal  injuries  is  tram- 
sitoiy XX.  179 

— ^  Such  amendment  does  not  defeat  motion  al- 
ready noticed  to  change  place  of  trial xx.  324 

—  Demand  for  change  of,  may  first  be  served 
with  amended  answer xxii.  205 

—  See  Death;  Trial. 

—  Action  against  public  ofllcer  for  libel.xxiii.  201 
When  condition  cannot  be  imposed  upon  de- 


nying motion  to  change xxiii.  201 

—  Which  is  proper  county  where  only  one  of 
several  parties  reside  witliin  the  State. .  .xxiii.  403 
Bight  to  change,  to  proper  county  absolute- 


ly   xxiii.  403 

When  demand  properly  served  after  answer 

to  original  complaint,  but  before    answer    to 
amended  complaint xxiii.  403 

PLEADmas. 

Answer  may  refer  to  complaint,  and-  tliere- 
hj  make  the  matters  referred  to  a  part  of  a 

counter-claim   ii.  128 

Counter-claim  mnst  be  complete  cause  of  ac- 
tion of  which  Court  has  jurisdiction ii.  128 
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AmeDdment    of    friyolous  pleading  abates 

motion  for  judgment  thereon iL  250 

Where  complaint  sets  out  two  caufies  of  ac- 
tion, plaintiff  must  elect  on  whidi  he  Aall  go 
to  trial,  and  amend  it  accordingly ii.  252 

Demurrer  may  be  amended  by  service  of  an- 
swer   ii.  250 

When  complaint  is  demurrable  for  joinder 

of  different  causes  of  action  wiiich  do  not  af- 
fect all  the  parties ii.  317 

Where  different  causes  of  action  which  do 

not  affect  all  the  parties  are  stated  in  a  com- 
plaint, plaintiff  cannot  claim  that  one  of  the 
causes  of  action  is  not  sufKciently  stated. .  .ii.  317 

What  verification  to  a  pleading  is  sufKcient. 

ii.  314 

Always  before  Court ii.  424 

Not  necessary  to  verify    answer  in  action 

for  libel ii.     34 

Omission  to  verify  pleading  is  an  irreg- 
ularity which  may  be  waived ii.    34 

Right  to  amend  pleading  under  Section  542 

of  the  Oode  is  not  waived  by  service  of  a  notice 

of  trial ii.     44 

By  uniting  a  cause  of  action  ux>on  a  promi- 

sory  note  and  another  for  goods  sold  and  de- 
livered, in  an  action  against  corporation,  plain- 
tiff waives  the  beneflt'of  Section  1778 ii.    50 

In  action  for  escape  complaint  must  allege 

that  prisoner  is  indebted  to  plaintiff,  and  also 
that  prisoner  went  beyond  jail  liberties.  •  .ii.    61 

In  action  to  prevent  waste  and  for  dam- 
ages therefor,  defendant  may  counter-claim  de- 
mand for  specific  performance  of  contract  to 
convey   ii.  204 

Defense  in  action  against  sheriff  on  his  lia- 

biHty  as  bail  ii.  186 

Complaint  uniting  cause  of  action  for  mali- 
cious prosecution  with  another  for  false  arrest^ 
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not  demurrable  on  ground  that  fhey  are  incon- 
sistent aiMl  improperly  united,  although  arising 
out  of  the  same  acts ii.  210 

li\Tien  complaint  in  action  of  replevin  is  not 

demurrable  ii.  222 

Defendant  cannot  both  answer  and  demur 

to  same  cause  of  action ii.  399 

When  pax>er  served  as  answer  is  both  an- 


swer and  demurrer  defendant  may  be  compelled 
to  elect  by  which  he  will  abide ii.  399 

—  See  Coverture;  Laches;  Name;  Partition. 

—  What  allegations  are  affirmative iii.  263 

—  Verified  before  commissioner  for  New  York 


in  another  State  must  have  certificate  of  Sec- 
retary of  State iii.    ®9 

What  matter  in,  is  irrelevant    and    redun- 


dant   iv.  323 

—  Matter  can  be  expunged  from  a  pleading  for 
irrelevancy  only  when  it  is  irrelevant  to  the 
cause  of  action  or  defense  attempted  to  be  stat- 
ed in  the  pleading  against,  the  moving  party; 
will  not  'be  stricken  out  because  they  are  irrele- 
vant to  an  alleged  cause  of  action  against  some 

other  party iv.  323 

At  least  five  days,  notice  of  a  motion  for 


judgment  on  frivolous  pleading  must  be  given. 
iv.    18 

—  Court  cannot  shorten  such  time iv.    18 

—  Affidavits  cannot  be  used  on  such  motion. 
iv.    18 

—  In  action  in  United-  States  Circuit  Court  in 
this  State  to  recover  duties  ill^ally  exacted, 
sufficiency  of,  to  be  d!etermined  by  Code  of  Civ- 
il Procedure iv,  112 

—  See  Receiver. 

—  Judgment  on  frivolous  pleading  only  or- 
dered when  whole  pleading  frivolous v.  221 

—  Duty  of  Court  to  give  party  benefit  of  cause 
of  action  established  by  evidence  notwithstand- 
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ing  infiuffidency  of  pleadings yi.      1 

See  Oaurt  of  Appeals. 

Motion  for  leave  to  amend  sbonld  be  made 

on  copy  of  proposed  amended  pleading. .  .viii.    54 

Motion  to  strike  out  amended,  on  ground 

that  it  was  interposed  for  delay,  when  should  be 
denied viii.  409 

Bight  to  make  such    motion  is  lost  by  ol>- 

taining  extension  of  time  to  answer  or  demur, 
without  reserving  right  to  make  the  motion. viii.  409 

In  determining  suflSciency  of,  Oourt  must  be 

governed  by  the  words  of  the  pleading x.    43 

In  matters  of  pleading  nothing  will  be  in- 
ferred, but  all  the  elements  requisite  to  the 
cause  of  action  or  defense  must  be  alleged,  .x.    80 

See  Justice's  Oourt 

Indorsement  of  name  and  address  of  attor- 
ney on  back  thereof  is  not  suiHcient  subscrip- 
tion   xi.  304 

Should  be  subscribed  at  end xi.  304 

A  pleading  must  be  subscribed  by  the  at- 
torney making  it;  and,  where  it  is  the  only  no- 
tice of  appearance  in  the  case,  the  attorney 
must  add  his  office  address  to  his  signature, 
otherwise  he  need  not ; xi.  452 

A  pleading  and  its  verification  are  not  one 

paper;  and  should  not  be  taken  together  in  de- 
termining how  many  folios  they  contain. .  .xi.  452 
, May  be  stricken  out  for  failure  to  obey  or- 
der   xi.      7 

Quantum  meruit  may  be  proved  where  spe- 
cial contract  pleaded xii.  107,  note. 

Extension  of  time  to  plead,  when  a  niuUiiy. 

xii.  102 

Effect  of  order  extending  time  to  answer 

after  such  time  has  expired xiii.  162 

Affidavits  cannot  be  used  on  motion  for  a 

judgment  on  frivolous  pleading xiii.  1212 

When  remedy  for  indefiniteness  of  pleading 
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not  by  motion  to  make  it  more  definite  and  cer- 
tain, bnt  by  motion  for  a  bill  of    particalan». 
xiu.  352 

Effect  of  variance  betiveen    pleading    and 

proof xiii.  9&1 

See  Bill  of  Particulars. 

When  order  extending  time  to  plead  cannot 

be  disregarded  for  want  of  affidavit  of  merits. 

xiv.      1 

When  extension  of  time  to  plead  contained 


in  order  requiring  security  for  costs  cannot  be 
disregarded  for  non-service  of  papers xiv.      1 

—  What  is  not  a  failure  of  proof,  but  a  mere 
variance • .xiv.  130 

—  See  Bill  of  Particulars;  Parties  to  Action. 

—  No  inference  or  implication  arises  in 
support  of,  but  all  necessary  facts  must  be 
alleged xv.  347 

—  When  denial  of  motion  to  strike  out  ir- 
relevant and  redundant  matter  not  reversed 

on  appeal xv.    72 

—  The  rules  of,  in  common  law  action  of  re- 
plevin, stated  xvii.  238 

— .  When  sham xviii.  227 

—  When  extension  of  time  to  plead  may  be 
disregarded  because  affidavit  of  merits  not 
served  with  it xviii.  193 

—  When  time  to  plead  to  amended  complaint 
cannot  be  made  less  than  twenty  days,  nor 
limited  to  answer xviii.  141 

—  When  service  of  sufficient xviii.  211 

—  See  Default. 

—  When  objection  to  capacity  to  sue,  waived. 
xix.  246 

—  Objection  that  plaintiff  in  an  action  on  ad- 
ministrator's bond  is  not  one  of  those  author- 
ized to  prosecute  the  bond  where  he  is  en- 
titled to  the  proceeds  of  the  action,  is  an  ob- 
jection to  his  legal  capacity  to  sue xix.  246 
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Motion  to  make  more  definite  and  certain, 

how  determined  and  when  denied xix.  321 

When  motion  for  judgment  on,  abates .  xix.    48 

In  weighing  a  pleading  it  cannot  be  pre- 
sumed that  a  person  in  the  ordinary  course 
of  business  does  not  fulfil  his  contract xx.    98 

Motion  for  judgment  upon,    as  frivolous 

will  be  denied  where  it  requires  argument  to 
prove  that  it  is  frivolous xx.    43 

Order  denying  motion  for  judgment  upon 

frivolous  pleading  not  appealable xx.    43 

Effect  of  amendment  of,  in  Justice's  Oourt 

upon  original  pleading xxi.    56 

Where  party  has  acted  on  construction  of 

ambiguous  pleading  which  it  bears  as  well  as 
another,  the  party  framing  it  ought  not  to 
have  the  advantage  of  an  opposite  construc- 
tion   xxi.    36 

When  frivolous xxi.    89 

Defense  on  merits  will  not  be  stricken  out 


of  pleadings,  because  it  also  contains  what 
may  be  considered  a  demurrer xii.  319 

—  Amendment.    Amendment   of   in   District 
Oourt  xl.  217 

—  Power  of  Court  of  Common  Pleas  to  allow 


amendment  of  in  case  removed  thereto  from 

District  Court xi.  217 

One  of  two  or  nK)re  defendants  who  has 


served  a  joint  demurrer  cannot  serve  separate 
answer  as  amended  pleading,  but  it  seems 
that  they  may  all  serve  either  joint  or  sepa- 
rate answers  by  way  of  amendment xiii.  162 

There  cannot  be  an  amendment  of  a  plead- 


ing on  the  trial  that  will  bring  as,  in  party, 
an  entire  stranger  to  the  action xiii.    89 

—  A  defendant  who  has  demurred  to  a  com- 
plaint may  serve  an  answer  as  an  amended 
pleading   xiii.  157 

—  An   amended    answer  is  properly  disre- 
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garded  where  it  is  not  eubseribed  by  the  at- 
torney serving  it xiii.  366 

Service  of  an  amended  answer,  and  com- 
plaint held  insufficient  because  the  answer  was 
not  subscribed  and  complaint  was  not  served 
in  time  xiii.  366 

When  non-joinder  of  party  defendant  may 

be  cured  by  amendment xiii.  158 

Instance  of  action  in  which  case  on  appeal 

was  settled  after  the  referee's  death  as  though 
pleadings  had  be^i  actually  amended,  where 
it  appeared  that  the  referee  had  decided  to  al- 
low the  amendment xiv.  283 

Acceptance  of    amended  pleading    after 

time  for  serving  it  has  expired,  waives  any  ir- 
regularity in  such  service xiv.      7 

When  may  be  amended  to     conform  to 

proof : xiv.  130 

When  title  to  action  may  be  amended  by 

substituting  name  of  president  of  unincorpo- 
rated association  in  place  of  its  name xiv.  126 

When- properly   amended   by  setting  up 

new  ground  of  action xv.    62 

When  pleading  may  be  amended  on  trial. 

Test  and  effect  of  amendment xv.    56 

Cause  of  action  cannot  be  changed  from 

tort  to  contract  on  trial xv.    56 

— —  Amendment  of,  in  Justice's  Court xv.    164 

'  Court  cannot  interpolate    anything  into 

sworn  complaint xvi.  147 

The  remedy,  where  correct  copy  of  plead- 
ing has  not  been  served,  stated xvi.  147 

Amended  answer  cannot  be  stricken  out, 

on  ground  that  it  was  interposed  for  dQjay, 
unless  it  appears  that  case  has  been  noticed 
for  trial,  and  plaintiflf  will  lose  benefit  of  term. 
xvi.  268 

When  may  be  made  on  appeal  to  County 

Court  from  justice's  judgment xvii.  352 
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Note  on  defects  in   pleading  in   Justice's 

Court  and  vmiver  of  objection  thereto xvii.  355 

When  answer  may  be  served  as  amended 


pleading  after  demurrer xvii.  321 

Answer,  when  camiot  be  served  as  amend- 


ed pleadiog  after  demurrer xviii.  317 

The  Superior  Court  at  Special  Term  has 


power  to  allow  an  amendment  of  an  answer 

setting  up  a  new  def^ise xviii.  352 

Where  the  amendment  of  a  pleading  will 


cause  it  to  contain  inconsistent  defenses  an 
order  granting  leave  to  am^id  should  be 
made  only  on  condition  that  they  be  made  con- 
sistent   xviii.  352 

- —  When  leave  to  amend  pleading  should  be 

denied  because  of  laches xix.    28 

When  leave  to  amend  complaint  should  be 


refused  because  it  ie  proposed  thereby  to  set 
up  a  claim  barred  by  €rtatute  of  limitation. 
xix.  288 

' —  Power  of  Court  to  permit  amendment  of 
pleading  so  that  it  shall  set  up  a  cause  of  ac- 
tion, barred  by  the  statute  of  limitations. xix.  288 

—  Referee  cannot  allow  amendment  of  answer 


during  trial  so  that  it  i^all  set  up  a  new  de- 
fense   xix.  873 

—  Right  of  party  to  serve  corrected  pleading 
after  return  of  one  previously  served,  because 

of  defective  verification xix.    48 

Time  to  amend,  when  not  doubled  by  ser^ 


vice  by  mail xix.    40 

—  When  answer  camiot  be  substituted  for  de- 
murrer   xix.  161;  contra,    48 

—  When  and  how  pleadings  in  Justice's  Oourt 
amended'  on  appeal xix.  Ill 

Power  of  Court  to  permit  amendment    of 


complaint  introducing  cause  of  action  barred 

by  statute  of  limitations xx.  236 

—  Instance  of  case  in  which  such  an  amend- 
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luent  was  properly  allowed , xx.  235 

Plaintifl  niay  by  amendm«Dtt  of  complaiirt 

in  action  in  Supreme  Oonrt  cbange    place    of 
trial XX.  324 

Such  an  amendment  does  not  prejudice  pre- 

yious  proceedings  nor  defeat  motion  already  no- 
ticed to  change  place  of  trial xx.  324 

By  serving  an  answer  by  mail,  the  defend- 
ant does  not  entitle  himself  to  double  time 

within  which  to  amend  it xx.  399 

When  complaint  in  ^action    for  partition 


not  amended  At  trial  so  as  to  allege  the  inval- 
idity of  a  will    under    which  a    defendant 

claims  xxii.    79 

Gomplaint  cannot  be  amended  after  ver- 


dict so  that  it  shall  demand  judgment  against 
a  defendant  against  whom  no  judgment  was 
originally  asked xxii.  299 

—  See  Costs. 

—  Complaint.  Several  grounds  or  reasons  for 
relief  demanded  may  be  set  up  in iii.  202 

Setting  up  two  causes  of  action  on  same 


claim  should  be  ^amended iii.      7 

When  should  be  required  to  be  made  more 


definite  and  certain iii.      7 

When  plaintiff  will  not  be  required  to 


make  more  definite  and  certain iii.  202 

—  When  not  sufficiently  definite  and  certain. 

iii.  368 

In    action    against    sheriff,    must    show 


whether  it  is  for  an  escape  or  to  charge  him 

as  bail iu.  368 

Order  denying  motion  to  strike  out  por- 


tions of  complaint  affects  a  substantial  right 
of  the  defendant  and  is  appealable iii.  368 

—  When     Court  should    order  that  it     be 
amended  iu.  376 

—  When  sufficiently  alleges  loss  during  life 
of  policy  in  action  upon  policy  of  insurance 
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on  ship  alleged  to  have  been  lost  at  aea. .  .iii.  376 

See  Examination  of  Party  before  Trial. 

Plaintiff  may  demand  any  relief,  but  is  not 

precluded  thereby  from  refusing  to  take  it  or 
asking  additional  relief iv.  126 

Court  whai  controlled  by  relief  demanded, 

in  awarding  judgment iv.  126 

Ultimate  facts  only  to  be  stated  in  com- 
plaint   iv.  112 

Instance  of  etatement  of  such  facts iv.  112 

Two  causes  of  action  for  causing  death 

cannot  be  united  in  same  complaint iv.  286 

Propriety    of   makiog    party    defendant 

cannot  be  determined  on  motion  to  strike  out 
allegations  in  complaint  r^erring  to  him.  .iv.  323 

Complaint  in  action  to  enforce  liability 

fraudulently  contracted  must  set  forth  facte 
showing  fraud iv.  340 

Form  of  complaint  in  action  to  set  aside 

alienation  of  property  of  corporation  made  by 
its  officers  and  trustees iv.  230 

Complaint  in  action  to  recover  personal 

property  obtained  by  fraudulent  representa- 
tions; allegations  of  ownership  and  fraudu- 
lent intent iv.  437 

Instance  of  case  in  which  it  set  up  a  single 

cause  of  action v.  433 

Fact  that  single  cause  of  action  is  divided 

and  stated  as  two  does  not  make  it  two v.  433 

What  is  a  sufficient  allegation  of  notice  of 

demand  and  non-payment  in  action  on  promis- 
sory note  against  indorser v.  300 

Inistance  of  allegations  in  complaint  in  ac- 
tion for  claim  and  delivery  which  should  not 
be  stricken  out  as  irrelevant  and  redundant. 
V.    69 

Allegations  Iq,  not  to  be  stricken  out  on  the 

ground  that  answering  them  will  only  subject 
defendant  to  criminal  prosecution v.    69 
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Rule  that  evidence  fihould  not  be' stated 

in  pleading,  when  does  not  apply v.    69 

Oanses  of  action  belonging  to  different  sub- 


divisions of  Section  484  of  the  Code,  arising 
ont  of  the  .same  transaction,  may  be  united,  v.  135 

—  Aotion  for  trover  and  for  trespass  on  real 
property,  when  may  be  united v.  135 

—  What  is  suflScient  allegation  of  corporate 
existence  of  foreign  corporation v.  116 

—  What  allegations  are  suffioient  to  admit 
evidence  of  laws  of  another  State v.  116 

—  See  Arrest;  Association,  Unincorporated; 
Bjectment. 

—  Cannot  be  amended  on  trial  so  as  virtually 
to  discontinue  action  as  to  a  defendant  with- 
out payment  of  costs vi.  336 

—  Effect  of  service  of,  after  service  of  sum- 
mons and  before  appearance  of  defendant. vi.    69 

—  Not  necessary  to  aver  malice  or  want  of 
probable  cause  in  action  on  undertaking 
given  to  procure  warrant  of  attachment . . .  vi.    26 

—  Allegations  which  will  not  admit  proof 
that  attachment  was  void vi.    26 

—  A  cause  of  action  for  obtaining  the  execu- 
tion of  a  bond  by  false  representation,  may  be 
joined  with  one  for  conversion,  both  being  for 

an  injury  to  property vi.  121 

—  Not  necessary  to  allege  special  damages 
in  action  for  obtaining  the  execution  and  de- 
livery of  a  bond  by  false  representations . . .  vi.  121 

—  ^legations  of  fraudulent  intent  implies 
that  defendant  knew  representations  to  be 
false vi.  121 

—  Prior  to  amendment  of  Code  in  1879  not 
necessary  to  plead  fraud  in  contracting  lia- 
bility   vi.  148 

—  Listance  of  an  action  to  set  aside  convey- 
ance and  agreement  to  re-convey  on  the 
ground  that  they  are  an  usurious  mortgage. 
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vi.  286 

See  Action;  Appeal;  Fraud. 

Separately  stating  and  nnmbering  causes 

of  action  in vii.  56,  62,  339 

Not  required,  unless  two  or    more    good 


causes  of  action  alleged vii.    62 

—  Instance  of  irrelevant  and  redundant  mat- 


ter   vii.    62 

—  In  action  to  foreclose  mortgage  must  show 
that  plaintiff  is  the  owner  thereof vii.  219 

—  /*  seems,  that  even  in    action    on    instru- 


ment for  payment  of  money  only,  plaintiff  must 

state  his  title  or  interest vii.  219 

—  When  compl-aint  in  action  for  divorce  not 

sufficiently  definite  and  certain vii.  215 

Motion  to  make  complaint  more  definite 


•and  certain  should  be  made  before  answer,  vii.  215 

Joinder    of    parties    plaintiff    in    action 

brought  by  surviving  partners. vii.  225 

Title  of,  where  plaintiff  sues  in  representa- 


tive capacity vii.  225 

—  Cause  of  action  on  warrantee  cannot   be 


joined  with  one  for  false  representisttions.viii.    90 
Such  causes  of  action  cannot  be  said  to 


arise  out  of  the  same  transaction,  although  the 
false  representation  was  as  to  a  matter  cov- 
ered by  the  warrantee viii.    90 

Alleging  that  the  defendant  is  a  foreign 


corporation,  but  not  setting  forth  State, 
country  or  government  by  or  under  the  laws 
of  which  it  is  incorporated,  is  demurrable  as 
not  stating  facts  sufficient  to     constitute  a 

cause  of  action. viii.  401 

In  determining  whether  there  is  a  mis- 


joinder of  causes  of  action  in  a  complaint,  the 
natures  of  the  causes  of  action  only  are  to  be 
considered,  and  not  whether  sufficient  facts 

are  stated  to  show  a  cause  of  action ix.    51 

—  Instances  of  actions  in  equity  in  which 
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there  was  a  misjoinder  of  caiises  of  action. . . 
ix.  28,    51 

Caases  of  action  by  executor  and  trustee 

for  accounting  afi  to  several  disrtinct  separate 
trusts  in  which  the  b^ieficiaries  are  not  the 

same  cannot  be  joined  in  one  action. ix.    28 

When  complaint  in  form  setting  out  sev- 


eral causes  of  action,  may  be  held  to  contain 

but  one  ix.    28 

-  Instance  of    complaint  for    merchandise 


sold  and  on  promissory  notes,  which  stated 
suflScient  facts  and  in  which  the  demand  for 
judgment  was  consistent  with  the  cause  of 
action ix.  339 

—  Demand  in,  for  more  than  plaintiff  is  en- 
titled to  recover,  does  not  prevent  recovery. 
ix.  339 

—  See  Name. 
Action  on  contract  cannot  be  joined  with 


one  for  tort x.    43 

Action  for  trespass  cannot  be  joined  with 


one  for  breach  of  covenant x.    43 

Time  to  'amend  not    extended    by  exten- 


sions of  time  to  serve  reply ,  .x.    56 

—  When  states  sufficient  facts  in  equitable 

actions  x.  192 

Effect  of  failure  of,  to  state  whether  party 


alleged  to  be  a  corporation  is  foreign  or  do- 
mestic    X.  176 

When  insufficient  in  action  for  damages  sus- 


tained by  levy  of  attachment xi.    17 

— •  Allegation  that  attachment  was  wholly  ille- 
gal and  unauthorized  by  law,  and  that  the 
Court  had  no  jurisdiction  to  issue  the  same, 
audi  the  same  is  null  and  void,  is  a  statement  of 

a  conclusion  of  law  only. xi.    17 

—  Allegation  that  attachment  was  vacated  on 
motion,  without  stating  whether  it  was  va- 
cated  for   irregularity   or   as    unauthoriased, 
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when  not  sufficient • xi.    17 

Stating  the  party  is  a  corporation,  without 

alleging  whether  it  is  a  foreign  or  domestic 
one,  does  not  state  sufficient  facts xi.    61 

Not  necessary,  in   action  by  a  landlord 

agiaindt  his  tenant  to  recover  for  breach  of 
covenantfi  contained  in  lease,  to  allege  land- 
lord's titie xi.  325 

See  Justice's  CJourt. 

In  action  for  goods  sold  and  delivered,  in 

Couoty  Court  mu9t  allege  that  the  defendants 
are  residents  of  the  county .xii.  345 

May  set  up  both  quantum  meruit  and  spe- 
cial contract  on  same  cause  of  action 

xii.  104,  105,  note. 

When   complaint  sets   up  tooth   quantuan 

meruit  and  special  promise  to  -pay,  plaintifP  is 

not  required  to  elect  between  them 

xii.  104,  105,  note. 

Instance  of,  in  judgment  creditor's  action 

held  to  set  up  more  than  one  cause  of  action. 
xii.  226 

Complaint  cannot  be  so  amended  on  the 

trial  as  to  substitute  a  new  and  different  cause 
of  action xii.    64 

Instance    of    case    in    which    aanendment 

properly  refused xii.    64 

Power  of  Court  to  amend xii.    64 

' When,  in  action  for  libel  does  not  state 

cause  of  action xiii.    71 

Practice  where  objection  to  sufficiency  of 

complaint  first  raised  on.  trial xiii.    71 

When  complaint  in  action^  to  recover  dam- 
ages resulting  from  negligence,  sufficiently 
definite  and  certain xiii.    25 

Party's  evidence  cannot  be  obtained  by  a 

motion  to  make  complaint  more  definite  and 
certain   xiii.    25 

When  plaintiff's  title  sufficiently  averred  in 
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action  of  replefnn ziii.  321 

In  action  of  replevin,  where  taMng  was  not 

wrongful,  facts  ahowing  that  derten^tion  wad 
wrongful,  must  be  set  forth xiii.  321 

See  Justice's  Court. 

Where  improper  service  of  complaint  is 

cured  by  retaining  wme,  and  am  answer  thereto 
not  properly  subscribed,  is  served  and  returned 
because  of  such  lack  of  subscription,  vand 
motion  is  made  for  judgmeot,  the  motion, 
should  be  granted  eitiier  absolutely  or  with 
leave  to  serve  an  answer , xiv.      7 

—-  A  general  certainty  sufficient  in  pleading 
in  equity   xiv.    57 

A  mere  general  charge  of  fratid  is  insuffi- 

demt  in  an  action  to  set  aside  a  general  assign- 
ment on  that  ground,  but  it  is  not  necessary 
that  Ijhe  particular  facts  and  circumistances 
constituting  the  fraud  should  be  minutely 
charged xiv.     B7 

CJomplaint,  whether  at  law  or  in  equity, 

ehould  not  be  incumbered  with  all  the  matters 
of   evidence   which   the   plaintiff  intends   to 

introduce xiv.    57 

Instance  of  complaint  in  action  in  equity  to 


restrain  interference  with  trustees'  proceedings 
tor  an  accounting  in  the  Surrogate's  Court,  and 
to  compel  disclosure  of  facts  upon  which  the 
defendant  claims  released  is  invalid,  held  suf- 
ficient    xiv.    64 

—  Instance  of  a  complaint  upon  a  promissory 
note  held  sufficient xiv.  428 

—  In  an  action  upon  promissory  note  allega- 
tion that  the  amount  thereof  is  due  and  owing 
to  the  plaintiff  is  equivalent  to  an  allegation 
that  that  sum  is  due  and  owing  from  defend- 
ant to  plaintiff xiv.  428 

—  Where  a  complaint,  after  settii^  forth  a 
copy  of  a  promissory  note  made  by  CSharles  Qt. 
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Wolff  and  Company  to  the  order  of  themselvei^ 
contained  the  words,  ^^  endorsed  Oharles  G. 
Wolff  &  Co./'  snch  words  are  equivalent  to  an 
averment  that  the  said  note  was  indorsed  by 
the  mid  Charles  G.  Wolff  &  Co.,  the  mak^re 
and  payees xiv.  428 

In  an  action  upon  a  promissory  note  paya- 
ble to  the  order  of  the  maker  and  by  him 
indorsed,  it  is  not  necessary  for  the  holder  to 
allege  or  prove,  in  an  action  against  the  maker, 
the  transfers  through  which  he  derived  hto 
title xiv.  428 

Form   of  relief   demanded  in   complaint, 

when  immaterial xiv.  146 

Setting  forth  extrinsic  facts  upon  whidi 

order  of  arrest  is  sought  in,  does  not  change 
action  to  one  in  tort xiv.  350,  354 

When  allegation  of  conversion  mere  sur- 
plusage  xiv.  354 

When  complaint  sufficiently  states  cause  of 


action  for  trover,  and  does  not  state  cause  of 
action  for  replevin xv.    14 

—  Instance  of,  to  recover  on  note  and  procure 
sale  of  stock  deposited  as  security  and  appli- 
cation of  proceeds  in  payment  of  judgment, 
held  to  state  good  cause  of  action  and  not  unite 
legal  and  equitable  claims xv.  260 

—  In  such  a  case,  the  complaint  need  not  state 
value  of  i^ck xv.  250 

—  Legal  and  equitable  causes  of  action  may  be 
united  in  same  complaint xv.  250 

—  What  allegation  of  incorporation  of  parties 
sufficient   xv.  250 

—  When  states  several  causes  of  action xv.  296 

Cause  of  action  existing  in  favor  of  plain- 


tiff as  individual  cannot  be  united  as  one 
existing  in  his  favor  as  stockholder  of  a  cor- 
poration  XV.  296 

—  Cause  of  action  for  equitable  relief  against 
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corporation  cannot  be  .united  with  one  for 
damagw  against  individual  defendants xy.  296 

Causes  of  action  on  contract  and  in  tort 

cannot  be  united xy.  296 

Gauses  of  action  arisiim;  out  of  same  trans- 
action cannot  be  united  unless  they  are  con- 
sistent and  affect  all  the  parties xv.  296 

Cause  of  action  for  specific  performance  of 

contract  may  be  united  with  one  for  damages 
for  its  breach xv.  296 

When,  in  action  on  promissory  mote  insuffi- 
cient   ." XV.  832 

In  action  for  oausing  death  must  allege 

that  decedent  left  widow  or  next  of  kin,  but 
need  not  all^e  damage xv.  347 

When  issuance  of  letters  of  administration 

sufficiently  alleged xv.  347 

When  complaint  will  not  sustain  right  to 

injunction   xv.  106 

When  treated  as  affidavit  on  application 

for  injunction xv.  106 

Instance  of  case  in  which  there  was  an 

improper  joinder  of  causes  of  action  and  par- 
ties, to  recover  damages  for  injury  to  real 
property xv.  148 

When  sufficiently  definite  and  certain  to 

recover  damages  for  death  caused  by  breaking 
of  ladder,  aa  to  defect  in  ladder xvi.  143 

In  action  on  undertaking  on  appeal  service 

of  notice  of  affirmance  of  the  judgment 
appealed  from  or  of  the  facts  dispensing  there- 
with must  be  set  forth xvii.    86 

When  complaint  in  action  for  replevin  sets 

forth  but  one  cause  of  action xvii.  277 

When  sufficiently  alleges  fraud  in  contract- 
ing liability  to  justify  granting  order  of  arrest 
xvii.  289 

When  complaint  in  action  against  agent 

for  money  received,  in  which  he  has  been 
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arrsted,  should  be  dismiaeed  because  it  does 
not  allege  that  the  money  was  received  in  a 
fiduciary  capacity xvii  25ft 

When  fiduciary  relation  must  be  erpresflly 

alleged xvii.  254 

Want  of  capacity  to  sue  appearing  on  face 

of  complaint  is  waived  if  not  taken  by  demur- 
rer   xvii.    25 

When  objection  that  general  guardian  of  an 

infant  cannot  maintaio  action  is  to  his  capac- 
ity to  sue xvii.    25 

When    complain4:    in    action    to    recover 

broker's  conmussionfi  does  not  state  cause  of 
action   xvii.    46 

When  states  sufficient  facts  in  acti(»n  for 

breach  of  warranty xvii.  395 

'  When  amd   how   laws   of   another   State 

should  be  set  out xvii.  436 

Note  on  pleading  foreigfi  atatiUe xvii.  441 

When,  in  equitaible  action  for  enforcement 

of  attorney's  lien,  not  construed  to  set  forth 
cause  of  action  on  assigned  claim xvii.  403 

Instance   of    case  in   which    judgment   of 

divorce  was  well  pleaded xvii.  448 

In  action  for  interpleader,  must  contain 

offer  to  bring  money  in  dispute  into  Court. . 
xvii.  448 

Where,  in  action  for  interpleader  is  uncer- 
tain as  to  amount  claimed  by  a  party,  the  rem- 
edy is  by  motion  to  make  it  more  definite  and 
certain xvii.  448 

Where  a  complaint  sets  up  a  fraud  hurt 

does  it  insufficiently,  the  Oourt  may,  upon 
motion  at  Special  Term,  permit  the  amendmenit 
of  the  complaint  by  inserting  an  allegation  of 
fraud  ....xviii.  201 

What  statements  of  fraud  issuable. .  .xviil.  201 

When  dfiscription  of  defendant  as  "  sheriff  " 

in  title,  in  action  upon  individual  liability. 
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r^arded  as  deBcriptive    of    the  perBon  only. 
xviii.  301 

A  complaint  in  an  action  for  apedflc  per- 
formance which  ahows  that  the  plaintiff,  to 
compel  i)erformance  by  the  defendant,  must 
deliver  to  the  defendant,  stocks  and  bonds,  is 
insufficient  where  it  does  not  appear  that  the 
plaintiff  has  snch  stocks  and  bonds,  but  on  the 
contrary  it  is  alleged  that  the  plaintiff's 
assignor  is  ready  and  willing  to  deliver  the 
same xviii.  3d9 

When  complaint  cannot  be  amended*  where 

new  trial  directed  in  action  of  ejectment  npon 
XMiyment  of  costs  by  defendant xix.    46 

When  complaint  required  to  be  made  more 

deflnite  and  certain  by  alleging  date  of  demand. 
xix.    56 

—  A  complaint  may  unite,  it  seems,  a  cause  of 
action  upon  contract  with  one  for  tort,  where 

they  arose  out  of  the  same  transaction xix.    53 

A  single  cause  of  action  may  be  restated  in 


separate  counts  for  purpose  of  preventing  vari- 
ance between  pleading  and  proof xix.    52 

—  Where  the  controlling  facts  set  forth  con- 
stitute a  cause  of  action  on  contract,  an  aver- 
ment of  fraud  or  negligence  will  not  make  it 
one  em  delicto xix.    53 

—  Is  not  demurrable  in  action  against  corpor- 
ation where  it  omits  to  allege  whether  the 
defendant  is  a  foreign  or  domestic  corporation. 
The  remedy  is  by  motion xix.     53 

—  /*  seems  that  in  an  action  against  a  corpor- 
ation, absence  of  an  allegation  of  corporate 
character  is  not  ground  for  demurrer xix.    53 

Good  practice  to  annex  copy  contract  sued 


on  xix,  429 

Distinction  between  amended  and  supple- 


mental    xix.  448 

—  In  action  against  corporation  insufficient 
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Tdiere  it  fails  to  state  whether  it  is  domestic 
or  foreign,  and  if  the  latter,  the  State,  country, 
or  goyemment  nnder  whose  laws  it  was  formed. 
xix.  384 

When   allegation   of   fraud   contained   in 

averment  of  counter-claim  for  money  had  and 
received,  disr^;arded  . . .  • « xix.  321 

Complaint  uniting  cause  of  action  on  cour 

tract  with  one  for  tort  not  demurrable  where 
th^  arose  out  of  same  transaction xix.    53 

Averments  that  defendant  called  plaintiff  a 

loafer  and  pimp,  imputed  unchastity  to  his 
wife  and  threatened'  to  ruin  and  destroy  his 
business,  do  not  set  out  a  slander  actionable 

per  se xix,  126,  131,  note. 

When  allegations  of  loss  of  associaites  and 


business  in  action  for  slander  not  suificient  as 
pleading  special  damages xix.  125, 131,  note. 

—  When  sufficient  in  action  of  replevin  in  Jus- 
tice's Court xix.  Ill 

— Plaintiff  may  by  amendment  of  complaint  in 
action  in  Supreme  Court  change  place  of  trial. 
XX.  324 

—  When  sufficiently  allies  facts  showinig 
negligence .xx.  179 

—  Laiw  of  another  State  how  pleaded xx.  197 

—  When  averment  is  of  a  conclusion  and  not 

of  a  fact XX.  197 

—  When  complaint  in  action  of  ejectment 
insufficient  to  warrant  recovery  of  any  dam- 
ages   XX.  291 

—  When  allegation  of  indebtedness  sufficient. 
XX.    98 

—  When  non-pajment  should  be  alleged,  in 
action  on  contract  for  professional  services, 

for  rent  of  harness  and  on  note xx.    98 

—  It  seems  that  the  allegation  that  defendant 
is  a  corporation  is  no  part  of  cause  of  action 
and  its  absence  does  not  render  the  complaint 
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objectionable  as  not  stating  gufficient  facts. xx.  152 

In   action   for  partition,   alleging  tbat   a 

defendant  claims  some  unknown  right  or  inter- 
est in  the  premises,  does  not  state  a  cause  of 
action  against  him xx.  262 

'•  See  Joinder  of  Action. 

When  service  of,  in  pursuance  of  demand 


therefor  not  made  unnecessary  by  previous  ser- 
vice thereof  with  attachment  papers xxi.    39 

When  sufficiently  estates  cause  of  action  for 


convei^ation  xxi.      1 

—  In  an  action  for  services  and  materials 


where  special  contract  and  the  reasonable  value 
thereof  are  stated,  the  action  is  on  special  con- 
tract and  not  on  qtumtum  meruit xxi.     36 

—  Demand  for  relief  in,  not  controlling,  .xxi.    23 
Prayer  for  relief  is  not  a  part  of  cause  of 


action  aiMi  does  not  determine  its  character. 
xxi.  441 

—  When  plaintiff  may  have  any  relief  war- 
ranted by  the  facts  irrespective  of  what  he 
demands  xxi.    23 

—  Instance  of  complaint  which  set  up  cause 
of  action  against  corporation  to  sequestrate  its 
property,  and  against  stockholders  to  compel 
them  to  pay  amount  unpaid  on  their  stock. xxi.     23 

In  action  to  enforce  liability  of  stockhold- 


ers of  a  corporation,  need  not  allege  that  plain- 
tiflf's  judgment  was  recovered  on  a  deibt  pay- 
able in  one  year  from  the  time  it  was  con- 
tracted     xxi.     23 

—  Plaiurtiff's  claim  need  not  be  set  up  in  such 

action • xxi.    23 

Allegations    on    information    and    belief 


when  in  proper  form xxi.     23 

—  When  non-payment  of  stock  of  a  corpora- 
tion sufficient  all^jed  in  an  action  to  enforce 
stockholder's  individual  liability  for  its  debts. 
\ xxi.    23 
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In  action  to  oi»t  imtrader  from  office  in 

corporation^  imx>OBition  of  fine  forme  no  part 
of  cause  of  action  and  need  not  be  demanded. 
xxi.  159 

When  demand  for,  without  allegation  of 

damage,  diffident  in  action  of  ejectment. .  .xxi.  383 

Where,  in  action  fop  ejectment,  what  pur- 
ports to  be  description  of  property  sought  to 
be  recovered  is  description  merely  of  a 
straight  line,  demurrer  thereto  on  ground  that 
it  does  not  atate  sufficient  facts  should  be 

sustained xxii.    25 

Objection  that  complaint  in*  action  to  re- 


cover proceeds  of  notes  alleged  to  have  been 
converted  by  defendant,  does  not  allege  that 
defendant  received  them  in  a  fiduciary  capacity 

when  not  sufficiently  taken  on  trial xxii.  126 

The  requirement  of  sections  549  and>  560  of 


the  Oode  of  CJivil  Procedure,  that  the  ground  of 
arrest  in  all  cases  except  that  substituted  for 
the  old  writ  of  ne  exeat  shoutd  be  stated  in  the 
complaint  changed  the  nature  of  certain 
actions,  by  requiring  the  allegation  and  proof 
of  additional  facts,  but  it  did  not  authorize  the 
setting  forth  of  conclusions  of  law xxii.  126 

—  Where  the  facts  alleged  show  that  money 
converted  was  received  in  a  fiduciary  capacity, 
it  is  not  necessary  to  allege  in  express  terms 
that  it  was  so  received xxii.  126 

—  In  action  to  have  judgment  foreclosing 
mortgage  declared  void  averments  that  Oourt 
never  acquired  jurisdiction  of  plaintiffs,  and 
that  judgment  is  void,  are  either  characteri- 
zations or  conclusions,  and  not  averments  of 
material  facts xxii.  417 

—  Instance  of,  which  was  insufficient  because 
it  failed  to  state  demand  for  performance  of 
contract '. xxii.  326 

—  Instance  of  complaint  in  action  against 
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railroad  company  to  comx>el  payment  of  inter- 
est on  bonds,  in  which  it  wa«  held  that  a  con- 
tract tha/t  eamingB  of  the  road  should  apply  to 
the  payment  of  intermt  after  payment  of  "  all 
exi>enseBy  including  necessary  repairs,"  cov- 
ered the  building  of  its  railroad  when  necess- 
ary, aaid  that,  where  expenditures  for  such  re- 
building are  claimed  to  be  improper,  facts 
showing  that  they  were  not  necessary  repairs 
should  be  allied  * xxii.  326 

Allegations  in  complaint  that  defendant 

did  certain  things  wrongfully  insuffieient .  xxii.  326 

Allegations  in  complaint  that  the  defend- 
ants did  certain  things  improvidently,  and 
that  certain  work  done  by  defendant  was  not 
necessary  for  the  maintenance  and  opera- 
tion of  its  railway,  are  not  allegations  of 
facts,  and  on  demurrer  should  be  disregarded. 
xxii.  326 

Anmoer.  Denial  in,  whether  absolute  or  of 

•any  knowledge  or  information  sufficient  to 
form  a  belief,  must  be  specific iii.  227 

An  allegation  upon  information  and  be- 
lief that  defendant  is  not  a  corporation,  does 
not  put  that  fact  in  issue iii.  263 

Proper  form  of  pleading  the  statute  of  lim- 
itations    ^ . .  .iii.  422 

It  must  be  distinctly  alleged  by  specific 

answer  that  the  cause  of  action  did  not  ac- 
crue within  tlie  time  limited  by  the  Code.  .iii.  422 

See  Evidence;  Superior  City  Court. 

Instance  of  an  insufficient  denial iv.      4 

Denial  of  each  and    every  allegation  in 

^^  tbe  complaint  contained  not  hereinbefore 
specifically  admitted,  qualified  or  denied  '^ 
insufficient .iv.  245 

Denial  of  **  each,  and  every  allegation  in 

the  complaint  not  hereinbefore  specifically 
admitted  or  denied  "  does    not  raise  an  is- 
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sue   iv.  428 

Denial,  which  is  neither  specific  or  gen- 
eral, may  be  disregarded iv.  245 

To  raise  an  issue  as  to  the  incorporation  of 

a  defendant,  there  must  be  an  affirmative  al- 
legation that  it  is  not  a  corporation iv.  260 

Denial  of  nationality  insufficient iv.  260 

Supplemental  answer  when  allowed iv.  349 

Counter-claim  founded  on  tort  cannot  be 

set  up  in  action  on  contract iv.  367 

When  frivolous  ' v.  410 

Instance  of  answer  in  action  on  promis- 
sory note  held  not  frivolous v.  410 

Answer  of  corporation  that  it  **  upon  in- 
formation and  belief    alleges it  denies," 

etc.,  held  frivolous v.  372 

Corporation  may  deny  on  information  and 

belief  v.  431 

Denials  in,  in  action  for  goods  sold  and  de- 
livered may  be  on  information  and  belief  .v.    430 
May  contain  general  or  special  d^iial,  and 


also  new  matter  in  avoidance v.  172 

Denial  in,  on  information    and  belief  of 


'*  each  and  every  allegation  in  the  complaint 
contained,*'  '*  except  as  hereinbefore  stated 

or  admitted,'*  is  good  denial v.  172 

Remedy  for  indefinite  and  uncertain  de- 


nials, is  by  motion  to  make  more  definite  and 

certain  v.  172 

—  Denial  on  information  and  belief  of  each 


and  every  allegation  in  the  complaint,  is  suf- 
ficient general  denial .v.  221 

Defenses  not  stricken  out  as  sham  when 


answer  verified,  and  there  is  an  affidavit  of 

merits  and  of  good  faith v.  221 

Denial  of    any  information    sufficient  to 


form  a  belief,  is  not  good  denial v.  224 

Where  allegations  of  complaint  in  action 


for  goods  sold  and  delivered  are  not  denied, 
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statements  in  answer  that  the  merchandise 
was  bought  of  a  stranger,  do  not  constitute 
a  defense v.  224 

Statement  that  true  oopy  agreem^it  is  not 

set  ont  in  the  complaint,  is  not  a  denial,  but  an 

affirmative  defense v.  239 

Order  that  issues  presented  by  answer  in 


action  against  corporation  on  its  commercial 
paper  be  tried,  determines  that  answer  pre- 
sents substantial  defense v.  274 

Does  not  prejudice  any  nK>tion  plaintiff 


may  make  on  the  answer v.  274 

Bight  to  amend,  not  waived  by  noticing 


cause  for  trial v.  22 

—  Former  recovery,  when  to  be  pleaded. . .  vi.  39 

—  Denial  in,  may  be  on  information  and  be- 
lief    vi.  54 

—  When  verification  of,  may  be  omitted . . .  vi.  30 
Stay  of  proceedings  not  extension  of  time 


to  answer vi.  188 

Instance  of,  held  sufficiently  definite  and 


certain vii.  273 

Defense  consisting  of  allegation  that  note 


sued  on  given  in  another  State  was  given  in  a 
gambling  transaction,  and  was  illegal  and 
void,  when  sufficient vii.      1 

—  Each  denial  in  is  separate  defense vii.    34 

—  Denial  on  information  and  belief  of  facts 
necessarily  within  defendant's  knowledge, 
should  be  stricken  out  as  sham vii.    34 

Defense  of  non- joinder  of  parties   must 


state  precisely  the  names  of  all  who  should  be 

made  parties vii.  417 

Instance  of  case  in  which  the  plaintiff  was 


required  to  accept  amended,  where  the  origi- 
nal answer  was  the  general  answer  of  an  in- 
fant by  his  guardian  ad  litem viii.  262 

—  Objection  that  matters  set  up  in  answer 
as  defense  occurred  after  commencement  of 
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the  action,  and  therefore  could  not  be  pleaded 
without  leave  of  Court,  cannot  be  taken  for 
the  first  time  after  trial  and  judgment. .  .viii.  329 

Defendant  may  withdraw  answer  at  any 

time viii.  388 

Denial  in,  of    each  and  every  allegation 

not  before  admitted,  or  controverted  when 
good  general  denial ix.    84 

Denials  in,  may  be  upon  information  and 

belief   *. ix.    96 

When  denial  of  **  each  and  every  other  al- 
legation of  the  complaint,*'  not  frivolous. ix.    96 

When  an  answer  denying  knowledge  or  in- 
formation sufficient  to  form  a  belief  is  frivo- 
lous   ix.    80 

Under  general  denial  defendant  may  con- 
trovert everything  which  plaintiff  should 
prove  to  make  out  a  case ix.    82 

See  Jurisdiction. 

When  not  stricken  out  as  eham xL  112 

May  be  stricken  out  for  failure  to  pay  dis- 
bursements, etc.,  where  permission  to  serve 
was  granted  after  default  on  condition  that 
they  be  paid xi.      7 

A  denial,  in  an  answer,  of  indebtedness  is 

irrelevant xi.  446 

An  answer  in  an  action  for  rent  which  ad- 
mits the  hiring,  and  that  the  defendant  occu- 
pied the  premises  for  some  time,  but  d^es 
having  occupied  the  same  for  the  time  men- 
tioned in  the  complaint,  is  properly  required 
to  be  made  more  definite  and  certain  as  to  the 
time  the  defendant  occupied  the  premises,  .xi.  446 

A  defendant  who  fails  to  make  his  answer 

more  definite  and  certain,  pursuant  to  an  or- 
der requiring  him  so  to  do,  may  be  precluded 
from  giving  evidence  upon  the  trial  concern- 
ing the  allegation  required  to  be  made  more 
definite  and  certain xL  446 
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Joint  answer  of  several  defendants  can- 
not set  np  defenses  and  counter-claims  in  fa- 
vor of  one  of  such  defendants xlL  123 

What  subscription  and  indorsem^it  re- 
quired on  answer xii.  426 

See  Offer  of  Judgment. 

Denying  plaintiff's  alleged  title  in  action 

of  ejectment  need  not  set  up  any  evidence  in 
support  thereof xiii.  178 

Papers  on  motion  to  open  default  in  an- 
swering should  include  copy  of  proposed  an- 
swer   xiii.  200 

Answer  by  three  of  four  defendants  in  ac- 


tion for  goods  sold  and  delivered  denying 
sale  '^  to  the  above-named    defendants  '^  is 

frivolous  : xiii.  122 

—  When  question  of  title  to  land  arises,  .xiii.  138 
Allegation  in  complaint  that  plaintiff  is 


a  corporation  is  admitted  by  failure  to  affir- 
matively deny  it  in  answer. xiii.  122 

— -  Non-joinder  of  defendant  can  only  be 
taken  advantage  of  by  answer  in  abatement, 
and  such  answer  should  correct  the  mistake 
so  that  the  plaintiff  may  be  able  to  set  it  right. 
xiii.  158 

—  Defenses  in  the  nature  of  confession  and 


avoidance  must  be  specially  pleaded  and  can- 
not be  proven  under  general  denial xiv.  204 

—  What  cannot  be  proven  under  general  de- 
nial, in  action  for  goods  sold  ^id  delivered. 

xiv.  204 

In  an  action  against  co-partners  for  goods 


sold  and  deliverel,  one  of  them  cannot,  under 
a  general  denial,  prove  that  the  goods  were 
purchased  by  his  co-partner  for  specula- 
tive purposes  aitirely  outside  of  the  firm  busi- 
ness   xiv.  204 

— -  A  verified  answer  containing  a  general 
denial  cannot  be  stricken  out  as  sham xiv.  224 
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It  seem^,  that  an  answer  containing  an  af- 

firmatiTe  defense  in  avoidance  may,  if  shown 
to  be  false,  be  stricken  ont  as  sham xiy.  224 

A  corporate  def^idant  may  deny  a  canse 

of  action  set  np  in  a  complaint,  upon  informa- 
tion and  belief xiv.  224 

In  an  action  against  a  corporation  npon  a 

judgment  recovered  in  a  Court  of  another 
State,  an  answer  consisting  of  a  general  denial 
upon  information  and  belief  cannot  be  strick- 
en out  as  sham xiv.  224 

Pendency  of  another  action  cannot  be  ta- 
ken advantage  of  by  answer  where  objec- 
tion appears  on  face  of  oomplaint xiv.  106 

When  such  objection  waived xiv.  106 

An  answer  to  an  amended  complaint  not 

subscribed  by  the  defendant's  attorney  is  de- 
fective and  properly  returned  for  that  rea- 
son    xiv.      7 

Defense  that  leave  to  sue  should  have  been 


but  was  not  obtained,  must  be  pleaded. .  .xiv.  297 
Partial  defense  must  be  expressly  stated  to 


be  such xiv.  248 

Defect  of  parties  plaintiff  cannot  be  taken 


advantage  of  by  answer  where  it  appears 

upon  face  of  complaint xiv.  365 

Denials  of  material    allegations  of    com- 


plaint may  be  **  upon  information  and  be- 
lief '^   xiv.  443 

It  seems,  that  three  forms  of  denials  are 


permissible  in  an  answer,  viz.:  (1)  direct  and 
positive  denials  (2)  denials  upon  information 
and  belief,  and  (3)  denial  of  any  knowledge 
or  information  suflScient  to  form  a  belief  .xiv.  443 
Section  524  of  the  Code  of    Civil  Proce- 


dure—determining the  effect  of  verification 
to  pleadings — applies  to  all  pleadings,  to  an- 
swers as  well  as  to  complaints,  and  to  denials 
as  well  as  to  affirmative  defenses  and  counter- 
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claims xiv.  443 

What  evidence  may  be  given  under  gen- 
eral denial xiv.  138 

Allegation  in  answer  that  defendant  is  a 

married  woman  is  sufficient  to  preserve  right 
to  object  to  non- joinder  of  her  husband,  .xv.  145 

D^iial  on  information  and  belief  of  each 

and  every  allegation  not  specifically  admitted 
or  denied  is  good xv.    96 

Plea  of  tender  is  not  good  unless  payment 

into  Court  made  and  notice  thereof  given. xv.    96 

What  admitted  by  plea  of  tender xv.    96 

When  right  to  possession  of  real  property 


put  in  issue  by  pleadings xv.  168 

—  Evidence  cannot  be  procured  by  motion 

to  make  answer  more  definite  and  certain. xv.  193 

—  Whai  answer  in  action  to  recover  a  chat- 


tel sufficiently  definite  and  certain xv.  193 

—  Or   single  defense    therein,     cannot    be 

stricken  out  as  irrelevant xvi.  180 

Julgment  may  be    rendered  on    answer 


where  it  is  entirely  frivolous,  but  not  where  it 

is  only  partly  so xvi.  180 

—  lu'Stance  of  case  in  which  answer  was  im- 


properly stricken  out  in  one  of  two  consoli- 
dated actions,  and  judgment  ordered  for  part 

of  claim xvi.  180 

What  must  appear,  to  constitute  defense  of 


another  action  pending xvii.  130 

Voluntary  proceedings  for  dissolution  of 


corporation  not  a  defense  to  action  by  attor- 
ney-general for  forfeiture  of  franchises  for 

non-user vxii.  130 

—  In  action  for  penalty,  defense  that  defend- 
ant deposited  money  with  plaintiff  under 
agreement  that  it  was  to  be  refunded  if  ac- 
tion for  penalty  was  at  any  time  brought  is 
sham  and  does  not  set  up  good  counter-claim. 
xvii.    99 
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—  Plea  of  justification  in   action   for   libel 
must  be  accurate  and  full  in  detail xvii.  209 

— —  Form  and  cont^ate  of  in  emzunary  proceed- 
ings   xvii.  224 

Corporation  sued  as  indorser  on  note  need 

not  serve  with  its  answer  an  order  directing 
the  trial  of  the  issues xviL  181 

Denial  of  the  complaint  **  in    each  and 

every  allegation  '*  is  good  general  denial. xvii.  381 

Wh«i  defense  sufficiently  refers  to  cause 

of  action  answered xvii.    46 

When  cannot  be  stricken  out  as  8ham.xviii.  267 

Answer  containing  general  denial  is  not 

sham   xviii.  267 

Instance  of  answer  denying  knowledge  or 

information  sufllcient  to  form  a  belief,  held 
not  sham   xviii.  267 

When  answer  setting  up  former  recovery 

cannot  be  stricken  out  as  sham xviii.  227 

Affirmative  defense  cannot  be  stricken  out 


as  sham xviii.  227 

—  An  answer  cannot  be  withdrawn  by  the 
attorney  for  the  defendant xviii.  172 

—  When  notice  of  withdrawal  of  answer  does 
not  have  effect  of  offer  of  judgment xviii.  172 

—  In  an  action  to  recover  damages  for  failure 
to  deliver  goods,  an  answer  setting  up  that 
the  defendants  were  induced  to  make  the  con- 
tract by  false  and  fraudulent  representations 
of  the  plaintiff,  and  counter-claiming  the 
damages  sustained  by  the  defendant,  by  rea- 
son of  such  representations,  alleges  in  fact  a 
rescission  of  the  contract  constituting  a  good 
defense  and  counter-claim xviii.  352 

—  When  cannot  be  substituted  for  demurrer. 
xix.  161 

contra  xix.    48 
- —  Setting  up  defect  in  title  as  drfense  in  ac- 
tion to  foreclose  purchase  money  mortgage 
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when  frivolous   xix.  359 

Instance  of  case  in  wliioh  amended  an- 
swer was  held  to  have  been  interposed  for  de- 
lay    .^ xix.  359 

Denial  upon  information  and  belief  dis- 
proved by  facts  disclosed  by  the  record 
should  be  €l;ricken  out  as  sham. xix.  315 

Denial  raising    general  issue    cannot   be 

stricken  out  as  sham ; xix.  315 

Denial  of  any  knowledge  or  information 

sujB&cient  to  form  a  belief,  when  sufficient.xix.  315 

Defense  of  another  action    pending  how 

pleaded xx.  186 

Note  on  pleading  the  pendency  of  a  former 

action xx.  187 

Denying  each  and  every  allegation  in  the 

complaint  not  therein  specifically  admitted 
or  denied  is  authorized  in  form,  and  cannot 
be  stricken  out  as  frivolous,  irrelevant  or  re- 
dundant    XX.  145 

Part  of  answer  cannot  be  stricken  out  as 

frivolous XX.  145 

An  au^orized  form  of  denial  cannot  be 

stricken  out  as  frivolous,  irrelevant  or  re- 
dundant   XX.    84 

"When  denial  of  part  averment  admits  bal- 
ance   XX.    84 

•  When  defense  of  statufte  of  limitations 

need  not  be  anticipated xx.    84 

When  not  frivolous xx.    43 

To  be  sham  must  be  false xx.    43 

Is  not  irrelevant  if  it  sets  up  any  defense 

that  can  be  proved  on  the  trial xx.    43 

-: —  When  non-joinder  of  tenant  as  party  in 
action  of  ejectment  should  be  pleaded  in  an- 
swer   XX.  291 

When  €fham  in  action  on  undertaking  to 

procure  order  of  arrest xx.  162 

Of  executor  in  action  against  him  may  set 
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forth  facts  material  only  in  determining  the 
plaintiff's  right  to  costs xx.  384 

When    scandalous    matter    in,    may    be 

stricken  out  .on  motion  although  demurrer 
would  also  be  proper xx.  399 

See  Abatement. 

Containing  g^ieral  denial  and  defense  of 

payment  is  not  frivolous xxi.    89 

When  defenses  not  inconeistent xxi.    89 

Inconsistent  defenses  may  properly  be  set 

up  , .  .xxi.    89 

Defendants  alleged  in  complaint  in  ac- 
tion to  foreclose  mortgage  to  be  subsequent 
li^iors  may  deny  that  averment xxi.    89 

Denial  of  each  and  every  **  material  alle- 
gation "  not  good  on  motion  to  make  more 
definite  and  certain xxi.    89 

When  denial  is    negative  pregnant    and 

bad xxi.    89 

Where  complaint  alleges  that  the  defend- 
ant agreed  to  pay  a  certain  sum  for  work  sued 
for  and  that  it  was  reasonably  worth  that 
sum,  the  defendant  if  he  denies  the  contract 
need  not  also  deny  that  that  was  the  reason- 
able value  of  the  work,  and  may  without  set- 
ting forth  such  a  denial  plead  and  prove  a 
counter-claim  for  the  failure  of  the  plaintiff 
to  do  his  work  in  a  workmanlike  manner  and 
to  complete  it  according  to  contract xxi.    36 

Amended,  supersedes  all  of    defendant's 

former  pleadings xxii.  205 

In  action  for  libel,  answer  alleging  truth 

of  parts  of  the  publication  is  insufficient  un* 
less  specifically  pleaded  as  partial  defense  or 
in  mitigation  of  damage xxii.  343 

In  action  for  libel,  defense  of  justification 

should  be  as  broad  as  the  charge  and  of  the 
very  charge  attempted  to  be  justified xxii.  343 

Counterclaim.   A  caucie  of  action  for  breach 
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of  contraet  ta  employ  is  properly  set  up  as^  in 
action  on  contract   iii.  255 

Demand  for  work  done  upon  certain  prop- 
erty for  plaintiff  cannot  be  set  up  as,  in  ac- 
tion for  damages  for  false  representations  in- 
ducing purchase  iii.  209 

Note  on  iii.  212 

History  of  legislation    relating  to    coun- 


ter-claims 212,  Analysis  of  the  existing  stat- 
utory provisions  relating  to  counter-claims 
and  correspondence  thereof  to  the  provisions 
of  the  Revised  Statutes  relating  to  set-offs 
213.  General  requisites  to  the  validity  of  a 
counter-claim  215. 

—  When  sufficient  vi.  286 

—  For  rent  in  action  to  declare  deed  mort- 
gage and  for  accounting  of  rent  when  proper. 
vi.  286 

—  See  City  Court  of  New  York. 

—  Instance  of  case  in  which  cause  of    ac- 


tion for  conversion  was  properly  pleaded  as 
oounter-claim  in  action  on  contract viii.  320 

—  In  action  for  services,  demand  for  dama- 
ges for  misappropriation  of  property  re- 
ceived in  the  eourse  of  the  employment,  may 
properly  be  pleaded  as  oounter-claim viii.  115 

—  See  Executor  and  Administrator. 
Verified  answer    setting    up,  cannot    be 


stricken  out  as  sham ix.    73 

—  In  an  action  against  several  defendants 
on  joint  liability,  claims  in  favor  of  one  of 
them  cannot  be  set  up  as x.  181 

—  When  individual  demand  may  be  set  up  as 

a,  by  person  sued  as  trustee x.  231 

Judgment  on  joint  liability  cannot  be  set 


up  as,  in  action  on  individual  demand x.    60 

—  When  not  necessary  that  causes  of  action 
set  up  as,  belonging  to  defendant  at  com- 
mencement of  action x.    67 
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< When  claims  against  plaintiff's  assignor 

cannot  be  set  up  as x.    80 

What  allegations  in  answer  of  ownership 

of  claim  sued  on,  by  third  person  not  suf- 
fici^it  to  permit  claim  against  such  person  to 
be  set  up  as  a  counter-claim x.    80 

Bight  of     setK)ff  or     counter-claim,   as 

against  an  assignee  is  purely  statutory  and 
the  allegations  setting  up  «uch  defense  must 
bring  it,  in  express  terms,  within  the  statute. 
X.    80 

When  affects  title  to  real  property x.    72 

Instance  of,  held  to  be  connected  with  sub- 
ject matter  of  the  action x.    98 

When  assumed  to  state  sufficient  facts,  .x.    98 

See  Lis  Pend^is. 

Cause  of  action  on  contract  cannot  be  set 

up  as,  unless  it  both  existed  and  belonged  to 
the  defendant  at  commencement  of  action. xi.  205 

— —  Counter-claim  exceeding  amount  of  plain- 
tiff's recovery  by  $200  not  extinguished  by 
failure  to  plead xiii.      5 

When  may  be  set  up  as  a  counter-claim. 

xiii.    89 

In  action  for  rent,  damages  to  sub-ten- 
ant for  failure  to  make  repairs  oannot  be  set 
up  as  a  counter-claim xiii.    89 

When  demand  against  administrator  in- 
dividually caonot  be  set  up  in  action  brought 
by  him  in  representative  capacity xv.  371 

When  claim  on  contract  cannot  be  pleaded 

as  counter-claim  in  action  for  tort xv.    52 

When  counter-claim  for  absolute  divorce 

may  be  set  up  in  action  for  separation xv.  234 

When  answer  in  action  for  separation  set- 
ting up  counter-claim  for  absolute  divorce 
states  sufficient  facts xv.  234 

Oannot  be  pleaded  in  summary  proceed- 
ings   xvii.  224 


VOL.  XXXVI.    DIGEST. 543 

'PUtADJJUQS— Continued.  pagb 

In  action  on  nndertaking  given  to  secure 

order  of  arrest,  contract  obligation  caonot  be 
set  np  as  counter-claim xviii.    69 

To  entitle  defendant  to  judgment  for  want 

of  reply,  counter-claim  must  be  described  as 
such xviii.  388 

Is  not  sufficient,  if  no  demand  for  judg- 
ment thereon  is  made xviii.  388 

In  an  action  to  recover  damages  for  ma- 


licious prosecution,  the  claim  upon  which  such 
action  was  founded  cannot  be  set  up  as  coun- 
ter-claim or  set-off xix.    58 

Instauce  of  case  in  which  an  answer  set- 


ting forth  a    counter-claim  was    sufficiently 

definite  and  certain '.  .xix.  321 

—  When  breach  of  covenant  of  seizin  in  deed 
may  be  set  up,  as  counter-claim  in  action  to 

foreclose  purchase  money  mortgage xx.    43 

Omission  to  demur  or  reply  will  not  impart 


cause  of  action  or  defense    where    there  is 
none xx.    47 

—  When  cannot  be  basis  of  affirmative  relief. 
XX.    47 

—  What,  cannot  be  set  up  by  supplemental 
answer xxi.    82 

—  Demurrer.  Instance  of  demurrer  which 
waa  not  frivolous iv.    18 

—  Objection  that  plaintiff  has  not  capacity 
to  sue  when  apparent  on  face  of  complaint 
should  be  taken  by v.  235 

Where  whole  of    complaint     containing 


more  than  one  count  is  demurred  to,  if  either 
count  is  good,  plaintiff  should  have  judg- 
ment    vii.  152 

Instance  of  case  where  there  was  a  mis- 


joinder of  causes  of  action vii.    56 

Stating  several  causes  of  action  in  one 


count  is  not  ground  for vii.    56 

—  Denying  facts  within  defendant's  knowl- 
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edge  on  information  and  belief,  is  not  ground 
for,  to  answer vii.      1 

Not  allowed  to  answer,  consisting  of  im- 
proper denials,  but  only  to  counter-claim  of 
defense,  consisting  of  new  matter vii.      1 

Must  specify  grounds  of  objection ix.  214 

Joinder  of  legal  and  equitable  causes  of 

action  does  not  make  complaint  demurrable. 
ix.  214 

See  Appeal. 

Orounds  of,  to  counter-claim x.    98 

When,  to  counter-claim  overruled  because 

pomplaint  insufficient   x.    80 

Failure  to  allege  in    complaint    whether 

party  stated  to  be  a  corporation  is  foreign  or 
domestic  cannot  be  taken  advantage  of  by  de- 
murrer   X.  176 

See  Costs. 

An  irrelevant  denial  which  forms  a  part 

of  an  entire  defense,  cannot  be  reached  by  de- 
murrer   xi.  446 

Failure  to  state  in  pleading  whether  the 

corporation  named  as  a  party  is  a  foreign  or 
domestic  one,  is  properly  taken  advantage  of 
by  demurrer    xi.     61 

Objection  that  it  does    not  appear    that 

counter-claim,  consisting  of  cause  of  action 
on  contract,  belonged  to  defendant  at  time  of 
commencement  of  action,  properly  taken  by 
demurrer xi.  205 

Objection  that  defendant  is  sued  by  a  name 

not  his  own,  cannot  be  taken  by  demurrer,  .xi.  187 
To  reply  is  only  authorized  against  new 


matter  not  pleaded  as  counter-claim xiii.  265 

—  When  a  demurrer  is  sustained  with  leave 


to  answer  over,  an  interlocutory  judgment 
should  be  entered;  the  entry  and  service  of  an 
order  instead,  is  irregular  Mid  of  no  legal  ef- 
fect, except  as  a  direction  to  enter  interlocu- 
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tory  judgment xiii.  359 

Th€  ad  damnum  clause  of  a  complaint  can- 
not be  demurred  to xiii.  377 

See  Appeal 

Objection  that  there  ifi  a  defecft  of  parties 


plaintiff,  if  it  appears  in  the  complaint,  must 
be  taken  by  demurrer xiv.  365 

—  If  it  appears  from  complaint  that  a  party 
should  hsive  been  made  a  party  plaintiff  if 
living,  a  demurrer  thereto  lies  for  a  defect  of 
parties  notwithstanding  it  does  not  appear 
whether  such  person  is  or  is  not  living. .  .xiv.  365 

—  When  pendency  of  another  action  for  some 
cause  must  be  taken  advantage  of  by xiv.  106 

—  Answer  to  entire  complaint  which  is  good 
only  as  to  part  thereof  is  properly  demurred 

to  as  insufficient xiv.  248 

—  Eight  to  have  oomplaint  dismissed  as  to 
all  except  one  plaintiff,  not  urged  on  argu- 
ment of  demurrer,  cannot  for  first  time  be 
heard  on  appeal xiv.  320 

—  When  interlocutory  judgment  should  be 
entered  upon  determination  of xiv.  141 

—  When  time  to  amend  or  plead  over  after 
determination  of,  begins  to  run xiv.  141 

—  See  Judgment. 

—  When,  for  insufBciency  sustained xv.  250 

—  Right  to  demur  for  improper  joinder  of  ac- 
tions not  affected  by  failure  to  separately  state 
and  number  them  xv.  296 

—  One  instance  of  misjoinder  of  causes  of  ac- 
tion sufiSeient  to  sustain,  notwithstanding  com- 
plaint contains  many  causes  of  action xv.  296 

—  When  must  be  sustained  for  misjoindier  of 
parties  defendant xv.  296 

—  Lies  to  complaint  in  action  by  corporation 
for  failure  to  state  whether  it  is  foreign  or  do- 
mestic  XV.  250 

—  See  Mandamus. 


546  CIVIL  PROCEDURE  REPORTS. 

PLEADINGS— Continued.  paqb 

In  determimngy  Court  ^dll  coiwider  whole 

record  and  give  judgment    to    party  entitl€d 
thereto  xvi.  398 

Is  one  form  of  answer xvii.  321 

Where  ground  of  is,  that  it  does  not  staite 

sufficient  facts,  objection  to  capacity    to    sue 
cannot  be  made xvii.  448 

Form  of  judgment  on  overruling  demurrer 

and  entry  thereof zviL    46 

Note  on  made  of  determining xvii.  1-92 

Findings  are  necesssdry  on  determining^  and 


an  order  for  judgment  Ia  neither  required  nor 

sufficient  xvii.  187 

Upon  hearing  of  demurrer  to  reply,  the  suf- 


fiQiency  of  all  preceding  pleadings  is  open  for 
consideration  and  should  be  determined. xviii.  399 

—  Defects  in  complaint,  to  be  available  aa 
grounds  of,  must  appear  on  its  face xviii.  408 

—  Objection  that  Supreme  Court  has  not  ju- 
risdiction of  the  person  of  a  foreign  corpora- 
tion named  as  defendant,  because  ^e  plaintiffl 
is  a  non-resident,  cannot  be  taiken  by  demur- 
rer, where  it  does  not  appear  ux>on  face  of  com- 
plaint    xviii.  403 

—  Failure  of  complaint  to  allege  corporate 
character  of  defendant,  not  ground  of xix.    53 

—  Failure  of  complaint  to  allege  whether  cor- 
porate defendant  is  foreign  or  domesti<!  corpor- 
ation not  ground  of  demurrer. .  .xix.  53,  contra  381 

—  May  be  interposed  to  original  and  supple- 
mental complaint  by  third  person  who  has  been 
interpleaded  as  defendant  in  place  of  the  orig- 
inal defendant  xix.  385 

—  When  answer  cannot  be  substituted  for. . 
xix.  161,  conUu    48 

—  Practice  where  parly  has  erroneously 
served  demurrer  when  he  should  have  an- 
swered   xix.  161 

—  To  supplemental  complaint  is  unauthor- 
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ized xix.  448 

Order  directing  that  supplemental  com- 
plaint be  answered  ivithin  twenty  day«,  does 
not  prohibit  demurrer  thereto xix.  448 

When  fact  that  husband  of  one  owning  iur 

terest  in  property  sought  to  be  partitioned  is 
not  a  proper  party  will  not  sustain  demurrer 
on  ground  of  defect  of  parties  defendant,  .xx.    17 

Fact  that  complaint  in  action  for  partition 

does  state  cause  of  action  will  require  overrul- 
ing and  dismissal  of  demurrer  interposed  by 
a  defendant  on  ground  that  a  cause  of  action 
against  him  is  not  stated xx.    17 

—  Absence  from  complaint  of  allegation  of  ia- 
corporation  is  not  ground  of  demurrer. . .  .xx.  152 

Demurrer  to  complaint  on  ground  that  it 

does  not  set  up  facte  showing  that  the  Court 
has  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  of  the  action  cannot  be  sus- 
tained where  want  of  jurisdiction  does  not  ap- 
pear on  the  face  of  the  pleading xx.  152 

See  Appeal. 

Objection  that  party  made  such  by  an  order 

of  the  Oourt  is  not  a  proper  party  cannot  be 
taken  by  demurrer xxi.  379 

Oomplaint  in  action  to  enforce  liaibility  of 

stockholders  of  corporation  not  demurrable  be- 
cause action  not  in  form  for  benefit  of  all  credi- 
tors and  they  are  not  joined xxi.    23 

Allegations  in  complaint  that  defendant  did 

ceitain  things  improTidently^  and  that  certain 
work  done  by  defendant  was  not  necessary  for 
the  maintenance  and  operation  of  ite  railway^ 
state  conclusions  and  not  facte^  and  should  be 
disr^arded  on  demurrer xxii.  326 

A  pleading  defective  because  it  states  cour 

dnsions  instead  of  facto  is  not  aided  by  the  pro- 
vision  of  Section  592  of  the  Oode  of  Oivil  Pro- 
cednre  that  a  pleading  is  to  be  liberally  con- 


dTictiott   or   5T^^«qiiired  to  etli. 
GanDO*.  ■^,^  m-a'tter  sett^Xa 

legal  proee^^  denied  axi;,^      :fe^rn^- xix 

forourtio^  «^J^S.  Pl^»*jtt  ^'o^'.^^^t^m^t. 
t«w  ««  ***  ^ox^al  feuowledg:^.  ^?^»«  presnmed 
toliavc  P^*^i<ien*»y/o«*  i*.^:,;.-,^^  T^a«  verified 
l>y  attor»«y»^  i^  Buch  form,    ^^-  -**oee  of  An«K„_^ 


xlx. 
•^Jioiw  of  answer 
^orth  details  of 
^  xix. 


to  have    *-—     ^vi<i«"'t:,    *    I 
by  attor»«y^      j^  Buch  form, 
it  to  be  »**^  more  deanitje- 
it  to  be  «*rfSt,t*«l  r«^^y. 


ier  requiring 
**o^id  1^°'  *^- 

8upP^^ ***aint    may  j^ 

served    -  -  '  '  1,1^«^»^*'**«*  1*^^<*S^^' -v. 

^yo*^  ^-^^«^^!!?^^^^r^^ - 

__  Where,  ^P*^-^r  »  partitioix     c>:r  ^^  *®^**^  '»■ 
tHe  life  t«^^toO«ld  be  allowe,a  ^^*^  *^^' 
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plai»*i«f^%ppl«nental    co^L,^  °P  ««ch 
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airt  neett  »»  «  Papers. 

...  -  -     ..risiBg  after  cot*,*,^. *^-  ^^ 

actioa  ca»»  • • ^ 

plaint  - .  -  -  -  -  ^bi<*  If  ;f  to  mak«    i«  ^^ 

should  be  J^^   to  s^je  not  gTax«<:««a. x.  205 

When    l^cd  »>y  ®*^*"*«    "*      J:-imitatioi», 

Claim  *^    up  i^  •  •  •   •  •  •; ^-205 

cannot  be  ^\,id  P^^^*  **'^*^     **^'  alle«^ng 

—  Conrt  *^^bich  accrued  after      ««rviee  o« 

material  .  .  .  •    ^^^  aaBignmen-fc     ^^a^^  -patoeait 

*^*T®'  :^i*a»*  *^     .^  ^thout  con8idera-<=a:*z»xi,  w^ 
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strued   zxii.  326 

Where  in  actioB  for  ejectment,  what  par- 
ports  to  be  description  of  property  sought  to  be 
recovered  is  description  merely  of  a  straight 
line,  demurrer  thereto  on  ground  that  it  does 
not  state  suflEicient  facts  should  be  sustained. . 
xxii.    26 

Pact  that  causes  of  action  stated  in  com- 
plaint are  not  separaitely  stated  and  numbered 
does  not  prevent  demurrer  thereto  on  ground 
that  causes  of  action  have  been  improperly 
united xxii.    16 

In  action  for  libel,  allegation  that  the  pub- 
lication was  true  is  new  matter  and  may  be  de- 
murred to  as  insufficient  in  law  ny(m  the  face 
thereof xxii.  343 

Reply.    Cause  of  action  stated  in  complaint 

cannot  be  changed  by viii.  256 

Supplemental.    Instance    of    demurrer  to 

supplemental  complaint  reviewing  action,  held 
not  frivolous viii.  277 

S<)quired  in  action  on  insurance  policy,  to 

new  matter  in  answer  setting  up  as  a  defense 
false  statements  in  the  application  on  which  the 
policy  was  issued  and  also  the  lapse  of  the  pol- 
icy by  the  non-payment  of  assessments ix.     82 

When  failure  to,  cannot  be  taken  advamtage 

of  on  appeal  x.    60 

Oannot  contain  counterclaim xiii.  265 

"miere  reply  improperly  contains  counter- 


claim, the  remedy  is  by  motion  to  strike  it  out 
and  not  by  demurrer xiii.  265 

—  Not  necessary  to  counterclaim  comtained  in 
amended  answer  where  it  is  a  mere  repetition 
of  one  contained  in  the  original  ainswer  to 
which  a  reply  was  served xix.    63 

—  Will  not  be  required  where  ancrwer  is 
lengthy  and  contains  detailed  statements  which 
can  be  proved  without  inconvenience  by  pro- 
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diu:tion  of  records xix.    66 

Cannot  be  required  to  allegation«  of  answer 

containing  new  matter  setting  forth  details  of 
legal  proceedings  in  other  States xix.    66 

Where  reply  denied  any  knowledge  or  in- 
formation BufBcient  to  form  a  belief  as  to  mat- 
ters as  to  which  plaintiff  must  be  presumed 
to  have  personal  knowledge  and  was  verified 
by  attorney^  evidently  for  purpose  of  enabling 
it  to  be  made  in  such  form,  an  order  requiring 
it  to  be  made  more  definite  and  certain,  al- 
though a  doubtful  remedy,  should  be  granted. 
xix.    68 

SupplemeniaH.    When,  complaint    may  be 

served v.  324 

Note  on  supplemental  pleadings v.  828 

Where,  i>ending  action  by  one  of  several  re- 
maindermen for  a  partition  of  real  property, 
the  life  tenant  conveys  her  interest  to  them, 
the  plaintiff  should  be  allowed  to  set  up  such 
conveyance  by  supplemental  complaint iv.  347 

When  copy  of  proposed  supplemental  com- 
plaint need  not  be  served  with  motion  papers. 

ix.  847 

When  facts  arising  after  commencement  of 


action  cannot  be  set  up  by  supplemental  com- 
plaint   X.    12 

—  Terms  on  which  leave  to  make  is  granted 
should  be  fixed  by  the  Oourt  granting  it. .  .x«    12 

—  When  leave  to  serve  not  granted x.  205 

—  Claim  barred  by  Statute  of  Limitations, 
cannot  be  set  up  in x.  205 

—  Court  should  permit  service  of,  alleging 
material  facts  which  accrued  after  service  of 
answer xiii.  405 

—  In  action  to  set  aside  assignment  of  x)atent 
as  fraudulent  and  without  consideration,  sup- 
pl^nental  answer  setting  forth  reconveyance 
to  original  assignor,  should  be  allowed  to  be 
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seryed xiii.  405 

To  entitle  a  fiupplemental  answer    to    be 

served,  it  in  snflEicient  that  it  appears  that  the 
facts  alleged  have  a  material  bearing  upon  the 
final  determination  of  the  rights  of  the  paitiea. 
xiii.  405 

Effect  of  payments  set  np  in  supplemental 

answer  npon  right  to  costs xiii.  396 

Cause  of  action  cannot  be  established    by 

supplemental  complaint,  where  none  existed  at 
commencement  of  action sir.  293 

Oase  in  which  motion  for  leave  to  serve  sux>- 

plemental  complaint  in  action  for  malicious 
prosecution  was  properly  denied xiv.  293 

What  judgments  may  be  set  up  by  supple- 
mental complaint xiy.  293 

Oranting  of  leave    to    serve  supplemental 

complaint  is  discretionary xiv.  187 

See  Appeal. 

In  action  to  recover  installment  of  rent,  an 

installment  subsequently  falling  due  cannot  be 
set  up  by  .supplemental  complaint xvi.  356 

Causes  of  action  accruing  subsequent  to  the 

commencement  of  action  cannot  under  any  cir- 
cumstances be  set  up  by  supplemental  com>- 
plaint  xvi.  356 

Application,  for  leave  to  serve  supplemental 

answer  properly  denied  where  defense  is  not 
substantial  and  cannot  be  sustained xvi.  896 

An  application  to  plead  by    supplemental 

answer,  as  a  bar  a  judgment  against  the  plain- 
tiff rendered  in  an  action  brought  by  him>  in  the 
United  States  Court  in  rem  against  a  vessel, 
holding  that  he  had  no  lien  thereon,  is  prop- 
erly denied  in  an  action  against  the  owner  of 
the  vessel  to  recover  for  the  work  done  tiiereon. 
xvi.  396 

Bight  to  serve  is  absolute,  unless    object 

is  to  obtain  delay  or  application  is  not  in  good 
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faitli,  or  propoeed  pleading  is  manifestly  friy- 
oloQB   xvii.    97 

InKtance  of  a  case  in  which,  a  defendant  was 

allowed  to  plead,  by  supplemental'  answer,  a 
judgment  in  another  action  as  a  bar xvii.     97 

When  application  for  leave  to  serve  should 

not  be  granted  because  of  laches  and  frivolous- 
ness xviii.    56 

Terras  on  permitting xix.  448 

Demurrer  to xix.  385,  448 

When,  answer  allowed  to  set  up  contract  for 

settlement  of  action xxi.    82 

What  counterclaim  cannot  be  pleaded    by, 

answer  xxi.    82 

Verification,    Taken  out  of  State  without 

certificate  required  in  such  cases  pleading  to 
be  regarded  as  unverified  vi.  117 

When  in  action  against  partners  verifica- 
tion of  should  be  made  by  each  partner  answer- 
ing  vii.  1€4 

Form  of,  to  pleading,  when  made  by  officer 

of  domestic  corporation vii.  443 

In  action  against  two  d^endants  alleged  to 

be  copartners,  for  damages  resulting  from  the 
negligence  of  their  servants;  a  joint  answer  is 
sufficiently  verified  if  verified  by  one  only  of 
the  defendants  viii.  435 

Note  on  verification  of  pleadings  in  civil 

actions viii.  438 

Form  of,  to  complaints  when  made  by  attor- 
ney in  action  on  written  instrument  for  the 
payment  of  money  only ix.  165 

Not  necessary  in  such  case  to  state  grounds 

of  beUef ix.  165 

Answer  in  action  against  trustee  of  corpora- 
tion for  penalty  for  failure  to  file  annual  re- 
port, need  not  be  verified xi.  215 

Form  of,  by  guardian  ad  litem xi.      1 

Infant  not  required    to    personally  verify 
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pleading  zi.  1 

Objection  to  intmffidency  of,  should  point 

out  ddfect  xl.  11 

Form  of,  to  pleading  in  Justice's  0>urt.xL  11 

When    defendant  in  action    in    Justice's 

Court  required  to  verify  anerwer xi.  11 

When  yerificatian  by  agent  not  in  proper 

form   xi.    11 

An  amended  complaint  need  not  be  verified 

although  an  original  complaint  and  answer 
were .xiiL  366,  367,  note. 

Where  verification  to  pleading    by    agent, 

sufficient  xiii.  157 

When,  to  answer,  may  be  omitted  in  action 

for  libel  xiv.      3 

May  be  omitted  whenever  party  would  be 

privil^ed  from  testifying xiv.      3 

Where  several  parties  join  in  an  answer, 

and  one  of  them  is  privileged  from  testifying, 
the  verification  may  be  onutted- xiv.      3 

When  answer  must  be  verified  in  Justice's 

Court XV.  164 

By  whom  made  on  behalf  of  the  corpora- 
tion   XV.  259,  note. 

Cannot  be  made  by  managing  agent. .  .xv.  259 

Cannot  be  made  by  former  officer. xv.  259,  note. 

Form  of xv.  259 

When  by  attorney  sufficient xv.  256 

See  Appeal;  Bill  of  Particulars;  E/xamina- 

tion  of  Party  before  trial. 

When  by  attorney  of  domestic  corporation 

in  Justice's  Court  sufficient xix.  241 

Is  not  part  of  pleading xix.    48 

Right  of  party  to  serve  corrected  pleading, 

after  one  previously  fierved  has  been  returned 

because  of  defective  verification xix.    48 

When  and  by  whom  made  in  action  by  do- 
mestic corporation xxi.    58 

See  Parties  to  Action. 
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>  An  aJMTwer  in  actlani  to  recover    damages 

for  deceit  and  false  representations,  must  be 

verified  if  complaint  is xxii.  338 

Section  523  of  the  Code  of  Civil  Procedure, 

providing  for  the  omission  of  the  veriflcation 
of  a  pleading  where  the  party  would  be  privi- 
leged from  testifying  as  a  witness,  is  limited  by 
Section  529,  providing  that  a  party  is  not  ex- 
cused from  verifying  his  answer  where  he  is 
charged  with  any  fraud  aiffecting  the  right  or 

property  of  another xxii.  338 

Rule  as  to  construction  of xxiii.  434 

Ali^ation  with  power  of  attorney  was  re- 
voked, his  statement  of  a  conclusion  and  not 

of  a  fact xxiii.  434 

The  conclusion  in  pleading  need  not  be  an- 


swered     xxiii.  434 

—  Motion  to  strike  out  sham  may  be  made,  not- 
withstanding giving  and  receipt  of  notice  of 
trial    xxiii.  146 

—  Amend^nent  of,  in  action  removed  from  Dis- 
trict Court  to  Court  of  Common  Pleas. .  .xxiii.    90 

—  Second  amended  complaint  cannot,  be  served 
of  course  after  one  has  been  stricken  out  as 
improperly  served xxiii.  400 

—  Amended  complaint  cannot  be  stricken  out 
on  the  ground  that  it  sets  up  a  cause  of  action 
not  stated  in  original  complaint xxiii.  400 

Cannot  be  amended  on  appeal    if    amend- 


ments substantially  change    claim  or  defense. 
xxiii.  341 

—  Complaint  in  action  to  determine  conflict- 
ing claims  to  real  property  sufficient  where  it 
shows  that  plaintiff  had  constructive  posses- 
sion   xxiii.  326 

—  Complaint  in  action  to  determine  claim  to 
real  property  alleging  the  defendant  unjustly 
clainM  fee  insufficient  unless  other  facts  stated. 
xxiii.  326 
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In  action  between  partners  for  aoconntingy 

amount  of  profits  plaintiff  is  entitled  to  and 
fact  of  his  dne  performance  of  conditiops  9al>- 
seqnent  need  not  be  alleged xxiii.  183 

Instance  of  complaint    for    money  loa/ned 

held  insufficient xxiii.  183 

Failure  to  state  domicile  ct  foreign  corpora- 
tion not  demurratle  defect xxiii.  390 

Eecovery  cannot  be  had  uxK>n  cause  of  ac- 
tion differing  from  that  pleaded xxiii.  341 

Complaint  stating  cause  of  action  on  whidi 

defendants  are  separately  but  not  jointly  lia- 
ble properly  demurred  to  for  misjoinder  of 
causes  of  action xxiii.  356 

Demurrer.    Bight  to  serve,  to  answer  not 

affected  by  giving  or  receipt  of  noUce  of  trial. 
xxiii.  146 

Fact  that  new  matter  stated    as  "  further 

defense  "  is  not  stated  as  separate  defense,  does 
not  prevent  demurrer  thereto xxiii.  146 

AU^ation  in  answer  in  action  on  note,  that 

it  was  given  to  the  payee  for  accommodation 
only  is  new  matter,  and  may  be  demurred  to. 
xxiii  146 

Complaint  may  be  demurred  to  for  improp- 
erly uniting  caus^  of  action,  although  they  are 
undistinguisha'bly  blended  in  a  single  count. 
xxiii.  356 

Anmoer — Non-joined  of  defendants,  how  set 

up   xxiii.    21 

When  should  not  be  stricken  out  as  sham. 

xxiii.    56 

Denials  of  knowledge  or  information  suffi- 
cient tb  form  a  belief  when  frufficient. .  .xxiii    56 

Instance  of  answer  pleading  breach  of  al- 
leged condition  precedent  held  insufficient. . . 
xxiii  183 

In  equity,  an  answer  going  to  the  relief  de- 
manded is  proper xxiii.  183 
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Bedtal  of  taets  forming  basis  of  partial  de- 
fense in  complaint  does  not  preclude  their  use 
as  new  matter  in  answer  as  basis  of  defense. . 

xxiii  183 

'  Denying  transfer  of  note  sued  on,  and  al- 
leging that  payee  is  still  the  holder  properly 
stricken  out  as  sham,  on  payee^s  affidavit  show- 
ing transfer  to  plaintiff xxiii.  146 

Denial  that  plaintiff  is  holder  of  note  sued 


on,  without  denying  that  he  is  the  owner,  raises 
no  issue xxiii.  146 

—  Denial  of  incorporation  when  insufficient.  * 
xxiii.  379 

—  Gotinterclaim — ^What  may  be  interposed  in 
action  brought  in  District  Court,  and  removed 

to  Court  of  Common  Pleas xxiii.    91 

When  may  be  set  up  by  supplemental  an- 


swer    xxiii.  Ifrl 

—  When  in  action  of  ejectment,  counterclaim 

for  devise  charged  on  land  may  be  set  up.  xxiii.  157 

—  Action  for  accounting  betw«ien  partners  is 
on  contract  and  a  counterclaim  consisting  of  a 
cause  of  action  on  contract  may  'be  set  up.xxiii.  183 

—  Instance  of,  for  money  loaned  held  insuffi- 
cient  ...., xxiii.  188 

—  Instance  of  case  where  fact  while  sufficient 
as  defenses  and  offsets,  were  not  availal>le  as 
counterclaims  xxiii.  434 

—  Rephf  not  necessary  which  is  insuffident  to 
constitute  a  counterclaim xxiii.  434 

—  Failure  to  reply  when  does  not  admit  facts 
alleged   xxiii.  434 

—  Supplemental — ^Adulteries  committed  sub^ 
sequent  to  commencement  of  action  for  diwxrce 
may  be  pleaded  by  supplemental  answer,  both 

as  defense  and  counterclaim xxiii.  101 

—  Power  to  permit  service  of  supplemental  an- 
swer, not  taken  away  by  services  of  notice  of 
trial xxiii.  101 
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Instance  of  case,  in  which  there  was  an  aib- 

sence  of  such  laches  and  bad  faith  as  would  de- 
feat a  motion  for  leave  to  serve  supplemental 
answer   xxiii.  101 

Defenses.    Considerations   of   defense,  and 

orderly  pleading  require  that  defenses  should 
be  separately  stated  and  numbered xxiv.    88 

' The  same  facts  may  be  pleaded  if  each  de- 
fense is  separate  and  numbered xxiv.    88 

When  stricken  out  as  a  sham •  .xxiv.  102 

Plea  of  any  action  pending xjdv.  102 

Transfer  of  interest  xxiv.  102 

Note  on xxiv.  104 

Verification.    When  may    be    omitted  on 

ground  that  allegations  tend  to  criminatexxiv.      1 

Note  on  right  to  omit  verification  of  plead- 


ing   xxiv.      4 

—  A  plaintiff's  pleadings  are  to  be  ta^ken  to- 
gether, and  if  together  they  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  suit 
may  be  maintained,  although  the  complaint 
alone  may  not  be  sufficient xxv.  276 

—  Supplemental  pleadings  when  not  neces- 
sary   163 

—  Oomplaint.  The  service  of  an  amended 
complaint  on  a  defendant  who  has  not  appeared 
by  an  attorney  is  unau^orized  where  it  is  made 
without  leave  of  court,  and  after  the  time  to 
amend  as  of  course  has  expired xxvi.  248 

—  Ans^cer.  Instance  where  defendant  would 
be  permitted  to  set  up  a  supplemental  answer. 
xxvi.  302 

—  An  answer  will  not  be  stricken  out  as  shami 
because  it  denies  that  defendant  has  "  knowl- 
edge or  information  sufficient  to  form  a*  be- 
lief ''  as  to  the  allegation  of  the  complaintxxvi.  242 

—  Demurrer.  Judgment  for  defendant  upon 
demurrer  to  separate  defense xxvi.  311 

—  Counterclaim.     Same  matter  pleaded  both 
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as  counterclaim  and  defeiiAe roi.  337 

Demurrer  to  counterclaini  overruled. xxvi.  337 

When  demurrer  to  defense  sustained.  .xxvL  337 

A  judgment  acquired  by  a  person  execut- 
ing an  undertaking  against  ihe  defendant  in 
the  attachment  suit,  after  the  original  assign- 
menty  may  not  be  interposed  as  a  counterclaim 
in  a  suit  by  the  assignee  on  the  undertaking  on 
appeal xxvi.  346 

A  complaint  may  be  aided  or  proof  upon  the 

part  of  the  plaintiff  dispensed  with  through  ad- 
missions or-  failure  of  denial  in  the  answer, 
when  a  denial  is  the  purport  of  the  defense. 
xxvii.  120 

In    a    suit  upon  an  allied  copartnership 

note,  fact  of  copartnership  not  admitted^  by  a 
matter  set  forth  in  answer,  as  a  separate  de- 
fense   xxvii.  129 

Nothing  may  be  pleaded  as  a  defense  which 

ma;y  be  proved  under  a  denial xxvii.  148 

When  supplementary  answer  may  be  served 

setting  up  a  settlement  between  the  parties.. 
xxvii.  152 

Amendment  to  conform  to  proof.   C.  sued  a 

bank  for  failure  to  present  for  payment  a 
check  deposited  which  he  took  up  after  dishon- 
or. The  bank  answered  that  the  check  was  not 
depiosited'  for  collection,  but  as  cash.  This  al- 
legation, being  supported  by  the  evidence,  and 
it  also  appearing  that  where  O.  took  up  the 
check  he  knew  nothing  of  the  delay  in  present- 
ing it,  he  was  properly  allowed  to  amend  by  al- 
leging this  lack  of  knowledge,  and  the  fact  that 
he  was  credited  with  the  deposit  as  cash .  xxviii.  71 
Amendment.    A  referee  has  the  same  pow- 


er as  a  Court  to  allow  amendments    of    the 
pleadings  during  trial xxix.  164 

—  Objecting  to  such  amendments xxix.  164 

—  Where  plaintiiT  recovers  judgment  which. 
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upon  appeal,  is  reversed,  with  costs  to  defend- 
ant, to  abide  event,  because  of  insufficiency  of 
the  complaint,  plaintiff  will  be  permitted  to 
amend  his  complaint  only  on  condition  that  he 
pay  defendant's  costs  and  disbursements  for  all 
proceedings  subsequent  to  the  service  of  the 
complaint,  and  also  the  costs  and  disburse- 
ments of  the  appeal xxix.  186 

By  defendant  against    co^efendant      Eii- 

largement  of  complaint xxix.  271 

Under  Section  543  the  defendant  has  an  ai>- 

solute  right  to  serve  amended*  pleadings,  unless 
served  for  the  purpose  of  delay xxix.  315 

When  parties  have  leave  to  serve  supple- 
mental   XXX.  177 

Negative  allegation  of  fact xxxi.  342 

In  an  action  against  husband  to  recover  for 

wife's  necessaries,  what  necessary  to  all^^e. . 
xxxi.  374 

In  proceedings  to  determine  damages. xxxi.    72 

Action  for  money  had  and  recaved.  Au- 
thority of  attorney.  Merger  of  notes  in  judg- 
ment. New  matter  in  defense  required  to  be 
pleaded   xxxii.  360 

When  time  must  elapse  as  a  condition  prec- 
edent, it  must  be  pleaded xxxiii.      1 

Notice  of  proceedings  in  the  case  of  an  ha- 
bitual drunkard  should  be  served  upon  him  in 
order  that  he  may  have  an  opportunity  to  be 
heard  at  every  step xxxiv.      8 

Where  a.  complaint  upon  its  face  discloses 

that  the  contract  sued  upon  is  void  under  the 
Statute  of  Frauds,  the  defendant  may  answer, 
setting  that  up  as  a  defense,  and  at  the  trial 
move  for  judgment  upon  the  pleadings.  He  is 
not  obliged  to  demur  to  the  complaint. .  .xxxiv.  178 

PLEDGE. 

Obligation  of  pledgor  and  pledgee  mutual. 
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reciprocal  and  concurrent viii.  329 

Sffect  of  refusal  of  either  to  perform  upon 

oflfer  of  performance  by  the  other viii.  329 

Fact  that  part    of    property    pledged    is 

claimed  by  third  party,  who  has  brought  suit 
therefor,  no  defense  in  action  to  recover  pledge. 
xiii.  329 

Pledgee  canot  deny  pledgor's  title viii.  339 

Refusal  by  pledgee  to  deliver  pledge  is  a 


conversion  thereof viii.  329 

By  pledge  of  chattel  as  security  for  debt  its 


title  does  not  pass,  but  remains  in  pledgor  un- 
til divested  by  sale  upon  notice  or  by  judicial 
proceeding,  and  the  rights  of  the  pledgor  pass 
by  assignment  made  by  him  for  benefit  of  his 

creditors xxii.  371 

Bights  of  pledgee    to    hold    possession  of 


pledge  not  aflPected  by  recovery  of  judgment  on 
indebtedness  secured  thereby,  nor  by  appoint- 
ment of  receiver  of  pledgor's  property  in  sup- 
plementary proceedings  and  the  extension  of 
the  receivership  to  the  pledgee's  judgment. . 
: xxii.  371 

—  Pledgee  of  stock  pledged  without  con0ent  of 
owner  cannot  apply  surplus  realized  upon  sale 
to  repayment  of  an  individtial  loan  made  by 
him  to  the  pledgor xxii.  253 

—  See  Attachment. 
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Action  to  recover  percentage  of xxxiv.    16 

POLICE. 

'  See  New  York  City  Police  Force;  Limita- 
tions to  Action. 

POOR  PERSON. 

Infant  may  sue  as ii.  375 

See  Guardians  ad  Litem-;  Security  for  C5o8ts. 

Infant  may  sue  as iv.  105 
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Stay  of  proceediofl^  in  order  reqniring  se- 
curity for  costs  does  not  prevent  granting  of 

leave  to  prosecute  in  forma  pauperis xii.  329^ 

Applications  to  sue  in  forma  pauperis  not 

to  be  encouraged   xii.    50 

Infant,  when  not  permitted  to  sue  ae.  .xii.    50 

When  leave  to  sue  as,  denied xii.  IIO* 

Non-resident  may  sue  in  Federal  Court  m 

forma  pauperis  notwithstanding  the  statute  re- 
quires non-resident  to  give  security  for  coets. 

xiii.     11 

Order  in  United"  States  Court    permittiDg 

plaintiff  to  sue  aa  a  poor  person,  will  not  be 
vacated  on  ground  that  petition  does  not  state 
that  plaintiff  is  a  citizen  of  the  United  States^ 
where  such  appears  to  be  the  fact,  but  the  de- 
fect may  be  cured  by  filing  in  affidavit  fmnc 

pro  tunc xiii.     11 

Nate  on.  action  in  forma  pauperis  .  • .  .xiii.     15 

Non-resident  of  the  State  may  be  permitted 

to  sue  as xviii.  195 

Non-payment  of  costs  of  former  action,  no 

reason  for  refusing  leave  to  sue  aA xviii.  195 

Non-resident  may  sue  as xx.  192 

Who  should  be  appointed  attorney  for. xx.  192 

See  Infant. 

Right  of  infant  to  sue  as xxiii.  365 

Wealth  of  guardian  ad  litem  does  not  pre- 
vent granting  of  permission  to  sue  as xxiii.  365 

Granting  of  leave  to  sue  as  not  discretion- 
ary     xxiii.  365 

Infant  may  sue  as  poor  person  and  need  not 

give  security  for  costs xxiv.-  400 

Order  permitting  prosecution  as  "  poor  per- 
son" appealable  because  affecting  a  substan- 
tial right XXV.     36 

Where  a  plaintiff  admitted  to  sue  in  forma 

pauperis  recovers  less  than  ?50  no  costs  can  ^be 
taxed  against  him xxvi.  238 
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Section  461  is  remedial  in  its  nature    and 

should  be  constmed  liberally  with  a  Tiew  to  the 
beneficial  ends  proposed xxyi.  238 

POWER  OF  SALE. 

When  in  aid  of  execution  of  void  trusts, 

held  invalid xxxiv.    66 

A  valid!  power  of  sale  will  not  cure  invalid 

provisions  of  will  xxxiv.    66 

POWERS. 

Where  a  iwwer  of  sale  is  given  to  two  ex- 
ecutors jointly  by  a  will  providing  that  one 
shall  not  exercise  it  without  the  consent  and 
co-operation  of  the  other,  one  cannot  exercise 
the  power^  notwithstanding    the   other  person 

named  as  executor  fails  to  quality xiv.  286 

A  testator  conferring  a  jwwer  of  sale  has  the 

legal  right  to  shape  the  power  and  to  declare 
who,  and  who  only  shall  exercise  it xiv.  286 

POWER  OF  ATTORNEY. 

When  coupled  with  interest  is  irrevocable. 

xxiii.    43 

See  AdministratioD,  Letters  of. 

PRACTICE. 

Irregular,  must  be  objected  to xxviii.  243 

Motion  for  preference  under  Section  731, 

Sub-division  5,  of  CJode xxviii.    10 

Upon  appeal  from  the  report  of  a  referee 

appointed  to  take  proof  and  report xxxiv.    10 

When  a  case  and  exception    can  be  made. 

xxxiv.    10 

Form*  of  order  of  reversal  on  facts,  on  ap- 
peal  XXX.    18 

PREFERRED  CALENDAR. 

Application  in  divorce  case  to  place  ui>on^ 
must  be  made  on  notice xxvii.  279 

PREFERRED  CREDITORS. 

See  Parties,  to  Action. 
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How  claimed  in  Gcmrt  of  Appeals i.    43 

Under  general  rnleB  of  practice  arc  gov- 
erned by  Section  793  of  the  C5ode iv.  201 

Right  to,  waived  by  noticing  cause  for  trial. 

iv.  2(ML 

When  facts    entitling    canse  to  a,  appear 

from  pleadings v.    66 

Court  has  inherent  right  to  grant v.    66 

Court  cannot  decline  to  prefer  c^se  entitled 

to  preference  by  statute xviii.  336 

See  Calendar. 

An  application    for    the  preference    of    a 

cause  must  be  made  at  the  commencement  of 
the  term  xxvii.  179 

^— -  Bight  to,  appearing  on  face  of  pleadinga 
Notice  of  application  for  preference  to  be 
served  when xxviii.  12n 

Bight  to,  not  appearing  on  face  of  plead- 
ings. Notice  of  application  for  preference,  to 
be  served  when xxviii.  lln 

Under  Section    731,  Sub<livision  5,  either 

party  entitled  to xxviii.  10,    55 

An  action  in  which  an  executor  or  admin- 
istrator is  a  party  is  entitled  to  a  preference  in 
the  trial  thereof,  and  where  the  action  is 
against  an  executrix  the  plaintiff  ia  entitled  to 
have  the  cause  preferred  over  the  objection  of 
the  defendant xxviii.    55 

^The  right  to  preference  given  to  causes  by  the 

statute,  may  not  be  limited  or  abridged  by  the 
Court,  either  by  rule  or  decision xxviii.    55 

The  privilege  of  a  preference  of  a  cause  up- 
on the  calendar  is  a  substantial  right,  and  an 
appeal  lies  from  a  denial  thereof xxviii.    55 

To  place    on    the   calendar    of   preferred 

causes,  the  party  desiring  a  preference  must 
serve  upon  the  opposite  party,  with  his  notice 
of  trial  a  notice  that  an  application  will  be 
made  to  the  Court,  at  the  openiug  thereof,  for 
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leave  to  move  the  some  as  a  preferred  cause. . 
xxviii.    10 

CJanstructian  of  Section  793,  Code  of  Oivil 

Procedure xxxii.    25 

Under  Section  793,  Oode  of  Oivil  Procedure, 

a. cause  entitled  thereto,  shall  have  preference 
on  the  calendar  for  the  term  for  which  the 
cause  is  moved,  and  over  causes  upon  the  cal- 
endar for  that  term,  and  not,  unless  for  good 
cause  shown  over  issues  upon  preceding  calen- 
dars awaiting  trial xxxii.    25 

The  right  to  grant  preference    rests  in  the 

discretion  of  the  Oourt xxxiii.    59 

'  When  civil  causes  under  Section  791  of  the 

Oode  are  not  entitled  to  be  advanced. .  .xxxiii.    59 

Where  an  issue  of  law  remains  undisposed 

of,  a  motion  for  a  preference  for  the  trial  of  an 
issue  of  fact  will  not  be  granted' xxxiv.    14 

The  legislature  has  no  power    to    deprive 

Oourt  of  its  discretion  and  compel  it  to  try  pre- 
ferred cases  upon  certain  days xxxiv.    92 

Ohapter  173,  Laws  of  1904,  amending  Sec- 
tion 793,  Oode  Civil  Procedure,  held  unconsti- 
tutional     xxxiv.    92 

PRISONER. 

Sentence  to  State  prison  for  term  less  than 
life  does  not  deprive  prisoner  of  right  to  de- 
fend action  against  him iv.  146 

PRIVILEOED  OOMMUNIOATIONS. 

See  Evidence ;  Physician ;  Attorney  and 
Client 

PROBATE. 

Action  to  determine  the  validity  of  probate, 
api>ointment  of  receiver  pendente  lite xxv.  215 

Contested.    When   verdict   adjud^ng  will 

and  codicil  valid  was  erroneously  given,  xxxv.  145 

—  Evidence  of  experts  on  questions  of  testa- 
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mentary  capacity  dionld  have  gone  to  tiie  jury. 
xxxY.  145 

See  Surrogates;  Siirr<^te'8  Court;  Will. 

PBOOEEDINOS  SUPPLEMENTARY  TO  EX- 
ECUTION. 

See  Execution;  Supplementary  Proceed- 
ings. 

PROCESS. 

Service  of  cannot  be  made  on  non-reeident 
while  he  is  temporarily  here  attending  Court 

xii.    20 

See  Summons;  Supplementary  Proceed- 
ings. 

How  far  a  protection  to  officer xxiv.    16 

Of  'Municipal  Court^  sending  into  another 

county xxviii,  205n 

PROHIBITION,  WRIT  OF. 

Is  a  preventive,  and  not  a  corrective  reme- 
dy;  can  be  used  only  to  prevent  the  doing  of  an 
act  about  to  be  performed,  not  to  remedy  act 
already  done;  Code  has  not  altered  common 
law  rule  in  this  respect i.  244 

Should  not  be  used  as  a  means  of  interfer- 
ing with  orderly  practice  of  Courts;  nor  as  a 
means  of  staying  summary  proceedings. .  •  .1.  444 

See  note  on  injunction  in  summari/  proceed. 

ings i.  432 

Will  not  lie  to  restrain  summary  proceed- 
ings where  justice  has  jurisdiction ii.    52 

When  writ  not  granted  to  restrain  continu- 
ance of  summary  proceedings xii.  414 

Restraining  proceedings  in  an  action    will 

not  lie  where  there  is  a  remedy  by  appeal. xiii.  134 

Erroneous  refusal  of  justice  to  sign    order 

removing  case  in  Court  of  Common  Pleas  from 
District  Court  will  not  warrant  issuing  of  writ 
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of,  to  restrain  further  proceedings  before  hims. 
xiil.  134 

When  writ  of,  not  granting  to  reBtrain  mim- 

mary  proceedings xxiii.  417 

The  writ  lies  only  where  there  is  a  want  of 

jurisdiction  or  where  the  Court  is  proceeding  in 

excess  of  the  jurisdiction  coirferred xxxiii.  128 

Is  not  designed  to  regulate  admission  or  re- 


jection of  evidence  xxxiii.  128 

Issues  only  in  cases  of  supreme    necessity 


where  the  grievance  cannot  be  redressed  by  or- 
dinary proceedings xxxv.  233 

The  writ  of  prohibition  will  not  be  granted 


against  an  appi:ehended  error  of  an  inferior 
court,  where  the  error  may  not  be  committed, 
and,  if  it  was,  the  party  aggrieved  will  be  pro- 
tected by  an  appeal xxxv.  325 

PBOmSSOBY  NOTE. 

What  must  be  alleged  in  an  action  on  a 

promissory  note xxiv.  301 

In  an  action  upon  a  promissory  note  for  a 

money  judgment,  a  general  assignee  for  the 
benefit  of  creditors  of  the  makers  of  the  note  is 
interested  in  the  smbject  of  the  action,  within 
the  meaning  of  Section  462  of  the  Ood©  of  Cavil 
Procedure;  and  such  assignee  on  his  own  appli- 
cation may  be  made  a  party  defendant xxv.  332 

In  a  suit  upon    an    alleged  copartnership 


note,  fact  of  copartnership  not  admitted  by  a 
matter  set  forth  in  answer,  as  a  separate  de- 
fense   xxvii.  129 

—  Couftterclaim  m  actum  for  converHotu  of. 
In  an  action  by  the  maker  against  the  holder 
thereof,  for  the  conversion  of  the  note  and  se- 
curities collateral  thereto,  both  a  counter- 
claim for  the  amount  due  on  said  note  and  a 
counterclaim  for  moneys  expended  by  the  hold- 
er at  the  maker's  request  for  the  enforcement 
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of  collateral,  are  within  tbe  letter  and  intent  of 

Section  501,  Code  Civil  Procedure xxviL  273 

See  Attachment zzviil 

Action  against  the  executor  of  one  of  tibie 

joint  makers xzxiii.  303 

PRESUMPTIONS. 

See  Evidence. 

PBINOIPAL  AND  AOENT. 

Effect  of  concealment  by  agent  of  name  of 
principal   vi.      1 

Bights  and  liabilities  of  broker  who  con- 
ceals name  of  principal vi.      1 

See  Limitations  to  Action. 

When  agent  presumed  to  have  authority 

to  collect  bond xi.  327 

The  rule  as  to  Who  may  act  as  attorney 

in  fact  or  agent,  stated xiv.  110 

PRINCIPAL  AND  SURETY. 

Principal  is  not  indebted  to  surety  until 

surety  has  paid  debt xix.  114 

When  promises  of  surety  made  to  princi- 
pal that  he  will  pay  debt,  does  not  change  re- 
lation, or  before  such  payment,  make  the  prin- 
cipal the  surety^s  debtor xix.  114 

PROVISIONAL  REMEDIES. 

Governed:  by  lex  fori ii.  328 

When  one  of  two  granted  in  same  action 

to  be  vacated vi.  368 

PUBLIC  ADMINISTRATOR. 

Collateral  attack  upon  letters  of  adminis- 
tration issued  to  public  administrator. xxxiii.  308 

PUBLIC  ACT. 

Need  not  be  pleaded  by  its  title  as  well  as 

by  its  chapter  and  date  of  passage .  .xxiv.  307 

■        Private  act  which  contains  some  provisions 
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of  a  public  nature^  is  pro  tanto  a  public  act, , 
; xxiv.  307 

Note  on  pleading  a  public  or  a  private  act, 

xxiv,  308 

PXTBLIO  OFFICERS. 

Cannot  by  any  act  of  their  own  assign  or 
incumber  their  future  salaries  as  euch,  nor 
can  the  Courts  for  them  assign  or  incumber 
it;  such  acts  are  forbidden  by  public  policy. 
Salary  of  public  officer,  becomes  accessi- 
ble by  legal  process  for  the  payment  of  cred- 
itors   xxiv.  166 

PUBLICATION, 

See  Execution;  Jurisdiction;  Service; 
Newspaper. 

QUESTION  OF  LAW  TO  BE  REVIEWED. 

Not  to  be  formulated  by  the  Appellate  Di- 

vision,  on  certificate  to  Court  of  Appeals 

xxvii.  253 

QUO  WARRANTO. 

See  Appeals;  Corporation;  Costs. 

QUESTIONS  OF  FACT, 

Under  Section  1022,  Code  of  Gvil  Proce- 
dure, decisions  are  required  to  state 
separately  the  facts  found,  and,  if  this  is  not 
done,  on  an  appeal  from  the  judgment  en- 
tered on  the  decision,  all  questions  of  law 
and  fact  are  presented  for  review xxix.  361 

RALROAD, 

See  Appeal;  Corporation, 

RAILWAYS,  ELEVATED. 

See  Constitution;  Nuisance. 

RAILROAD  CORPORATION. 

Duties  of,  to  receive  and  transport  freight 
are  public iii.    11 
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See  Highways;  Mandamnfi. 

Lighte  at  stations.   Bailroads  are  required 

to  maintain  suitable  and  adequate  precau- 
tions to  warn  and  protect  passengers  in 
alighting  from  its  oars xxviii.  152 

Review  of    determinations  of    boards  of 

commissioners  by  the  Courts xxxiv.  127 

Bights  of  abutting  owners.    Elevation  of 

steam  surface  railroad  tracks  on  an  inclined 
viaduct   xxxiv.  292 

REAL  PROPERTY. 

Action  by  tenant  in  common  for  account- 
ing, sale,  etc.,  is  one  brought  to  recover  a 
judgment  affecting  title  to,  and  use  and  pos- 
session of i.  281 

Eight  to  use  water  running  in  its  accus- 
tomed channel  over  land  is  not  an  estate,  right 
or  interest  in  real  property i.  368 

See  Dower;  Place  of  Trial. 

When  debts  of  deced^it  a  charge  on.  .vii.  267 

Title    of    devisee,    and   purchaser   from 

him   vii.  267 

Title  of  widow  to    whom  lands    devised, 

how  affected  by  assertion  of  right  of  dower. 
vii.  267 

See    Adverse    Possession;    Cloud     upon 

Title;  Foreclosure;  Partition;  Specific  Per- 
formance. 

What  amounts  to  prima  ftude  title  and  seiz- 
in   xi.  392 

Title  of  purchaser  at  a  judicial  sale  is  not 

affected  by  defect  in  proceeding  which  ren- 
ders the  judgment  irregular,  and  authorizes 
its  vacation xi.  257 

See  Adverse  Possession;  Deed;  Ejectment; 

Foreclosure;  Life  Tenant;  Lis  Pendens;  Mort* 
gage;  Partition;  Receiver;  Street;  Surrogate's 
Court. 
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Action  to  determine  claim    to,  cannot  be 

maintained  against  an  infant xiii.380 

In  action  to  recover  back  money  paid  on 


contract  for  purchase  of,  etc.,  on  ground  that 
title  is  defective,  plaintiff  mt^  show  that  de- 
fendant has  failed  to  convey  or  offer  to  con- 
vey a  good  title xiii.  352 

—  Vendee  will  be  relieved  from  contract  to 
purchase,  where  there  is  reasonable  donbt  as 
to  vendor's  title,  and  may  recover  expense  of 

examining  title,  and  making  survey xiv.  254 

When  specific  performance  of  contract  to 


purchase,  not  decreed xiv.  254 

—  Where  there  is    rea<sonable  doubt    as  to 


title  of  vendor,  vendee  will  not  be  compelled 
to  complete  purchase,  and  may  recover  back 
deposit  and  value  of  attorney's  services  in 

examining  title  to  property xiv.  344 

—  See  Judicial  Sale. 

Action  to  determine    claim  to  cannot  be 


maintained  against  infant xvi.  375 

—  Who  are  tenants  in  common xvii.  194 

—  Extent  of  estate  of  tenant  by  the  curtesy. 
xvii.  194 

—  Disi)osition  of  surplus  moneys  on  sale  of. 

xvii.  383 

—  See  Judgment;    Mechanic's  Lien;    Mort- 
gage; Partition. 

Possession  of  one  claiming  title  under  sher- 


iff's deed  is  notice  of  his  title  and  interest.xix.  363 

—  See  Condemnation  Proceedings. 

—  Wh^i  breach  of  covenant  of  seizin  occurs. 
XX.    43 

—  When  proceedings  to  sell  decedent's  real 
property  cannot  be  re-opened xx.      8 

Bight  of  purchaser  to    indisputable  title 


clear  of  defects  and  incumbrances,  depend  not 
wpon  agreement  of  parties,  but  i«  given  by 
law XX.      1 
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What  is  a  good  marketable  title xx.      1 

Proceedings  to  procure  sale    of  infant's, 

cannot  be  resorted  to  for  purpose  of  divesling 
him  of  title  or  curing  defect  therein xx.      1 

When  proceedings  to    sell  infant's    real 

property  void  xx.      1 

When  vendee  of  real  property  put  upon 

inquiry  as  to  the  validity  of  title xx.      1 

See  Adverse  Possession. 

When  judgment  is  muniment  of  title,  .xxi.  170 

When  party  cannot  be  deprived  of  muni- 
ment of  title xxi.  170 

Summary  proceedings  to  divest  title  to 

real  property  must  be  strictly  pursued,  and 
are  rendered  void  by  any  substantial  depar- 

.   ture  from  tiie  requirem^its  of  the  statute.xxi.  326 

See  Ejectment;  Partition;  Sheriff's  Sale; 

Summary  Proceedings;  Treble  Damages; 
Waste. 

Purchaser  of,  with  notice  of  equity  at- 
tached to  it,  takes  subject  thereto xxii.      1 

When  purchaser  has  notice  of  restrictive 

covenant xxii.      1 

When  purchaser  conclusively  presumed  to 

have  notice  of  restrictive  covenant  from  rec- 
ord   xxii.      1 

Inchoate  right  of  dower  of  lunatic  in  her 

husband's  real  property  cannot  be  released. 
xxii.  118 

Purchaser  of  land  from  husband  of  luna- 
tic may  properly  refuse  to  accept  deed  thereof 
executed  by  him  and  the  committee  of  the  lu- 
natic   xxiii.  118 

See  Action  to    Recover  Real    Property; 

Aliens;  City  Court  of  New  York. 

Foreign  form  of.    Form  and  sufSciency. . 

xxviii.    27 

Life  tenant  under  a  will,  in  possession,  is 

bound  to  pay  all  taxes  and  assessments  upon 
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the  estate,  and  all  betterments  that  are  not  of 
a  permanent  nature xxviii.  169 

Where  there  is  an  estate  for  life,  and  a  re- 
mainder in  fee,  and  there  exists  an  incnm- 
brance  binding  the  idiole  estate  in  the  land, 
in  the  absence  of  special  equities  controlling 
the  tenant  for  life  must  pay  the  interest  on  the 
incumbrance  during  the  continuance  of  the 
life  estate,  and  the  remainderman  must  pay 
the  principal xxviii.  164 

Actions  affecting.    An  action  to  restrain 

defendants  from  raising  and  maintaining  a 
dam  60  as  to  flood  plaintiff's  land  and  for 
damages  for  trespass,  under  Section  982  of 
the  Code  of  Civil  Procedure,  must  be  brought 

in  the  county  where  the  land  affected  lies 

XXIX.  357 

Action  to  determine  claim  to,  w'hat  facts 

must  be  set  forth xixix.  369 

Parchaser    entitled    to    marketable    title. 

xxxi.  349 

— —  Waiver  of  valid  objection  to  title.  Pur- 
chaser not  permitted  to  recover  charge  from 
grantor.    Waived .xxxi.  121 

Of    decedent,    leave    to    issue    execution 

against   xxxi.    12 

Purchased  with  i>ension  moneys,  lien-  of 

judgment   xxxi.    63 

Grant  of  land  under  water xxxii.      9 

Reservation  in  a  deed  of  use  of  land  for 

street  puri)oses xxxii.      9 

Debts  of  decedent  charged  generally  upon. 

xxxii.  213 

Sale  of  land  by  trustee,  who  aliso  had  a 

beneficial  interest  in  remainder xxxii.  370 

Title  of  purchaser  from  trustee  held  valid 

as  against  purchaser  at  sale  under  judgment 
against  trustee .xxxii.  370 

Deed  will  not  be  set  acdde  without  evidence 
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to  support  flnding  of  fraud  on  fraudul^it 
intent  Burden  is  on  peirty  assailing  convey- 
anee  xxxiii.      6 

Application  to  be  relieved  from  purchase  at 

judicial  sale  denied zxziii.  177 

Sale  of,  by  delegated  power , .  .zxxiii  177 

When  a  convenant  in  a  deed,  made  in  1886, 

against  the  erection  on  the  premises  of  atu 
apartment  house  will  not  be  enforced  in  equity. 
zxxv.  159 

The  granting  or  withholding  of  a  perma- 
nent injunction  is  not  absolutely  in  tiie  discre- 
tion of  the  Supreme  Court xxxv.  159 

RECEIPT. 

Effect  of,  in  full vii.  252 

RECEIVER. 

Possesses  no  powers  other  than  those  con- 
ferred upon  them  by  the  order  for  their  appoint- 
ment; of  insolvent  corporations^  cannot,  in  the 
absence  of  express  power,  accept  new  privil^es 
or  franchises  on  behalf  of  corporation i.  472 

Motion   for,   where   made  in    action   for 

sequestration  of  property  of  corporation. . .  .iii.  127 

Is  simply  an  official  instrument  used  by  the 

Court  to  execute  its  order iii.  434 

Has  no  title  personally  to  funds  plaiced  in 

his  charge,  his  possession  being  the  possession 
of  the  Court iii.  434 

Is  not  bound  in  his  official  capacity  by 

injunction  issued  against  him  personally. .  .iii.  434 

Injunction  restraining  a  person  from  inter- 
fering with  the  property  of  a  corporation  does 
not  disqualify  him  from  accepting  receiverriup 
of  the  corporation  and  discharging  all  the 
duties  thereof iii.  434 

See     Corporation;     Court;     Injunction; 

Sequestration,  Action  for. 

Order  aj^ointing,  not  made  on  concurrent 
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demands  in  answer  and-  reply iv.  126 

Inetance  of  action  to  distssolve  partnership 

in  which,  was  properly  appointed iv.  1©7 

See  Supplementary  Proceediugs. 

Cannot  he  appointed  in  action  for  seques- 
tration  of  property  of   corporation  without 

notice  to  attorney-general v.  118 

If  such  notice  omitted,  order  appointing  is 


void V.  118 

—  Property  covered  by  such  receivei»hip. .  .v.  118 
Notice  to  attorney-general  of  application 


for,  in  action  to  foreclose  not  necessary v.  118 

—  See  Oosts;  Insurance  Company. 

—  Motion  for  appointment  of,  of  corporation 
to  be  made  in  county  in  or  adjoining  which 
principal  office  is vi.    90 

—  Power  of  Supreme  Court  to  appoint^  of  for- 
eign corporation vi.  106,  113 

—  Notice  to  attorney-general  not  necessary. 
vi.  113 

—  Motion  for  appointment  of,  where  made.vi.  106 

—  Motion  to  vacate  order  appointing,  where 
made   vi,  106 

—  Who  appointed  in  case  of  prior  appointment 

by  void  order vi.    90 

—  See  Corporation;  Supplementary  Proceed- 
ings, 

—  Chapter  378  of  Laws  of  1883  relates  solely 
to  receivers  of  corporations  appointed  in  insol- 
vency proceedings ix.  113 

—  Practice  of  the  Court  of  Chancery  as  to 
appointment  of  receivers  in  foreclosure  actions^ 
and  the  history  of  the  jurisdiction  of  the  Court 
over  insolvent  corporations,  and  the  appoint^ 
ment  of  receivers  thereof  stated ix.  113 

—  See  Foreclosure. 

—  Title  of,  in  supplementary  proceediugs,  to 
real  property  of  debtor xi.  343,  349,  note. 

—  In  supplementary  proceedings,  takes  title 
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only  to  property  debtor  had  at  time  proceed- 
ings were  inirtituted zi.  443,  449,  note. 

Any  judge  who  haa  jurisdiction  to  entertain 

supplementary  proceedings  hae  power  to 
appoint  a  receiver  therein .• xii.  152 

Power  to  appoint  receiver  of  unincorpor- 
ated association  in  supplementary  proceedings, 
questioned xiL    86 

May  be  appointed  in  supplementary  pro- 

ceediuigB  by  judge  of  New  York  City  Court. xiL  152 

Fact  that  bond  is  without  seals  does  not 

render  appointment  void xii.  152 

Powers  and  duties  of  such  receiver xii.  152 

Order  granting  receiver  leave  to  sue,  by 

whom  made xii.  152 

Receiver   cannot   issue  execution   against 

judgment  debtor xii.  152 

When  may  maintain  action  to  set  aside 

conveyance  by  judgment  debtor xii.  152 

\Miat  must  be  shown  in  such  action  as  to 

issue  and  return  of  execution xii.  152 

In  action  by  receiver  to  set  aside  convey- 
ance for  fraud,  question  of  fraudulent  intent 

is  one  of  fact xii.  152 

On  whose  application  required  to  account. 

xii.  454 

When    receiver    required   to    account    on 

application  of  judgment  creditor,  or  one  of  the 
parties  to  an'  action  to  determine  the  owner- 
ship of  business xii.  454 

See  Corporation ;  Costs. 

When  appointed  in  supplementary  proceed- 
ings of  property  of  one  of  two  or  more  joint 
debtors xiii.  327 

Is  a  trustee  of  an  express  trust xiv.  172 

See  Security  for  Costs. 

When  appointed  to  marshal  assets  of  copart- 
nership although  appointment  not  demanded 
in  complaint xv.  207 
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New  York  Sni>erior  Court  may  appoint  in 

sequestration  action xy.    86 

See  Supplementary  Proceedings. 

When  removal  of,  appointed  in  supplemen- 
tary proceeding,  should  be  accompanied  by 
appointment  of  successor xvjii.  288 

Notice  of  application  for  appointment  of, 

when  not  necessary xviii.  288 

When  recital  of  jurisdictional   facts  not 

necessary  in  order  apiKxinting xviii.  288 

See  National  Bank. 

Appointment  of,  in  supplementary  proceed- 

ii^  not  complete  until  order  ha^  been*  filed  in 
county  clerk's  office xix.  446 

When  objection  to  appointment  of  receiver 

in  supplementary  proceedings  waived'  by  not 
raising  same xix.      7 

— —  When,  not  appointed  of  foreign  corporation 
in  action  for  sequestration xix.  384 

Order  appointing,  in  supplementary  pro- 
ceedings not  vacated  because  at  time  supple- 
mentary proceedings  were  commenced  an 
action  upon  the  judgment  was  barred xix.  210 

When  Court  should  appoint,  pursuant  to 

direction  in  referee's  report xix.  203 

What  defects  in  order  to  show  cause  why 

petition  of  corporation  for  its  voluntary  disso- 
lution should  not  be  granted,  do  not  render 
appointment  of,  void xxi.  24»1 

Property  of  corporation  is  in  oustodia  legis 

from  time  order  appointing  receiver  is  made, 
and  although  he  cannot  interfere  with  it  until 
he  has  filed  the  bond,  his  title  relates  back  to 
the  date  of  his  appointment xxi.  241 

Appointment  of,  nunc  pro  time  does  not 

divest  liens  already  acquired xxi.  241 

When  property  in  possession  of,  cannot  be 

replevied  without  first  obtaining  leave  of  CJourt 
xxi.  241 
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In  action  to  prevent  waste  of  fnnda  of  for- 
eign corporation,  upon  proof  of  necessary  facts 
Oourt  has  jurisdiction  to  appoint  receiver  eof 
parte  and  although  it  has  not  acquired  juriB- 
diction  over  the  person  of  the  defendant. .  .xxii.  437 

When  judgment  creditor  liable  for  costs  of 

action  'brought  by  receiver  and  in  which  he  was 
defeated  xxii.  393 

It  seems  that  such  costs  cannot  be  paid'  out 

of  money  belonging  to  judgment  debtor. .  .xxii.  393 

Payment  of  such  costs  should  not  be  de- 
ferred until  receiver  has  collected  assets  belong- 
ing to  the  judgment  debtor  which  he  is  then 
pursuing  xxii.  393 

See  Contempt 

When,    of    foreign    corporation    may    be 

appointed  in  supplementary  proceedings 

xxiii.  178,  246 

Temporary,  of  corporation  may  maintain 

any  action  or  special  proceedings  to  collect, 
receive  or  preserve  its  property xxiii.  359 

May  maintain  proceeding  for  examination 

of  person  allied  to  have  corporate  property  in 

his  possession xxiii.  359 

Nate  on  examination  of  person  having  property 
of  corporation  in  his  possession xxiii.  360 

In  action  by,  filing  of  bond  must  be  shown. 

xxiii.     41 

Order  requiring  plaintifl  as  receiver  to  file 

security  for  costs  should  be  made  by  the  Oourt 
XXV.    29 

Application  for  the  api)ointment  of  tempor- 
ary receiver  of  mutual  fire  insurance  corpor- 
ation; what  facts  must  be  presented xxv.  210 

In  an  action  brought  under  section  2653a 

odt  the  Code  to  determine  the  validity  of  pro- 
bate of  a  will,  an  order  api)ointing  a  receiver  to 
preserve  the  property  pendente  lite  under  sec- 
tion 713  of  the  Oode  will  be  set  aside xx^  215 
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Powers   of   a  receiver   of  a  corporation 

appointed  dnring  the  pendency  of  an  action.. 
xxyi.    81 

See  Corporation;  Substitution. 

A  receiver  in  supplementairj  proceedings 

who  succeeds  in  setting  aside  such  transfers  is 
not  entitled  to  receive  all  the  property  trans- 
ferred, but  only  such  as  is  necessary  to  cover 
the  judgment,  exi)enses  and  costs  of  action. . . 
xxvii.  216 

Notice  should  be  given  to  the  attorney-gen- 
eral of  sale  of  personal  property xxvii.  102 

Beceiver  in  supplementary  proceedings  has 


vested  in  him  all  the  property  of  the  judgment- 
debtor  for  the  benefit  of  the  creditor xxvii.  216 

—  Such  receiver  has  the  right  to  prosecute 
actions  to  set  aside  all  transfers  of  property 
which  are  void  as  against  creditors xxvii.  216 

—  When  receiver's  sale  will  be  set  aaide.xxvii.  102 

—  In  supplementary  proceedings  where 
receiver  cannot  sue  for  conversion xxx.  192 

—  Remedy  of,  in  supplementary  proceedings 
"when  prosecuted  from  takinig  posBesaion  of 
property xxx.  192 

—  Foreign;  state,  county;  action  against  citi- 
zen of  this  state xxx.  306 

—  Action  on  his  bond,  when  psbjmejxt  made 
by  him  in  good  faith,  under  order  of  the  CJourt. 
xxx.  388 

—  Stay,  how  protects xxx.  888 

—  Receiver's  Note. 

—  How  secured.  Construction  of  agreement 
between  receiver  and  holder  of  receiver's  cer- 
tificate  xxi.  106 

—  The  code  does  not  authorisse  the  appoint- 
ment of  a  receiver  of  a  corporation  where  the 
officers  and  directors  resign  for  the  purpose  of 
procuring  a  receivership xxxiii.  298 
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When  court  has  power  to  appoint  a  receivep. 

xxxiu.  348 

Recdyer.    Appointment  by  State  Oourt,  is 

not  an  act  of  bankruptcy  unless  made  because 
of  insolvency xxxv.    27 

Appointed   by  State   Oourt    may    enjoin 

enforcement  of  attachment  issued  out  of  Fed- 
eral Oourt xxxT.    66 

EEOORD. 

When  defective  record  of  contract  restrict- 
ing use  of  real  property  does  not  prevent  its 
being  noticed  to  party  purchasing  property. 

xxii.      1 

See  Clerk. 

REDEMPTION  PR0CEEDIN08. 

Section  2256  of  the  Code  of  Oivil  Procedure 
construed xxxi.  186 

REDEMPTION  OF  REAL  PROPERTY. 

Sold  under  execution.  .1 ii.    39 

REFEREE. 

Fees  of  in  New  York  City;  commissions,  on 
what  allowed;  when  amount  is  not  distributed' 
or  applied  within  section  3297 i.  158 

In  foreclosure  actions,  in  city  and  county 

of  New  York,  are  not  regulated  by  Oode;  must 
be  taxed  under  L.  1869,  ch.  569,  as  amended 
by  L.  1874,  ch.  192 i.  407 

^ To  sell  in  foreclosure  can  recover  for  his 


services  no  more  than  the  fees  prescribed  by 
statute,  although  an  express  agreement  to  pay 
a  larger  sum  was  made v.  413 

—  Exceptions  to  report  of  referee  must  be 
specific  V.  244 

—  General  exception  to  report  in  which  there 
are  several  conclusions  of  law  insufficient  to 
raise  any  specific  question v.  224 

—  Is  of  no  avail  if  any  of  such  conclusions  are 
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corpect   V.  244. . 

See  Divorce. 

When  order  appointing  not  vacated vii.    40 

Oannot  be  removed  for  erroneous  ruling  on 

questions  of  law vii.    40 

See  Bill  of  Particulars. 

Fees  of  referee  to  sell  in  action  of  partition. 

ix.  284 

When  allowed  auctioneer's  fees ix.  284 

Oonunissions  and  fees  of,  when  appointed 


to  take  and  state  accounts  of  parties  in  parti- 
tion action ix.  284 

—  When  properly  charged  with  interest. .  .ix.  284 

—  Bate  thereof ix.  284 

—  See  Mandamus. 
When  referee  to  sell  mortgaged  premises 


cannot  apply  deposit  in  his  hands  on  account 
of  his  fees  and  disbursements x.    77 

—  Amount  of  fees  for  selling  real  property 
and  distributing  proceeds x.      1 

—  See  Appeal. 

—  One  having  office  in  same  build&ng  with 
judgment  creditor's  attorney  cannot  be  ap- 
XKxinfted  referee  in  supplementary  proceedings. 
xiii.  288 

—  Findings  npon  questions  of  fact  arising 
upon  a  motion  are  not  conclusive,  but  may  be 
dther  adopted  or  disregarded  by  the  Court .  xiii.  236 

—  Beferee  appointed  on  motion  to  determine 
question  of  fact  has  power  to  decide  upon 
admission  of  evidence xiii.  296 

—  See  Supplementary  Proceedings. 

— ^  Certificate  of,  may  be  used  on  taxation  of 
costs  instead  of  affidavit  in  Surrogate's  Court, 
and  he  fdiould  therefore  be  careful  to  make  it 
accurate  and  truthful xv.  290 

—  Fees  of  in  Surrogate's  Court  may  be  in- 
creased by  stipulation  of  all  parties  wd  juris. 
XV.  290 
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Wliat  diffburaemeatB  not  allowed  referee. 

XV.  290 

Powers  and  duty  of,  appointed  by  surro- 
gate   XV.  270 

When  case  may  be  recommitted  to  same 

referee  for  further  hearing xv.  112 

— ^  Fees  of,  for  taking  deposition  bene  esae. 
xxiii.  256 

See  Reference. 

Stipulation  that  referee  fix  the  amount  of 

his  fees  is  invalid xxiL  149 

When  new  trial  must  be  had  before  referee 

after  revei«al  of  former  judgment xxU.    22 

See  Corporation;  Costs;  Decision;  Evi- 
dence; Findings. 

When  stipulation  as  to  fees  of,  too  indefinite 

xxiii.    46 

When  presumed  to  have  taken  oatii. .  .xxiii.  197 

Fees  of,  on  sale  under  judigment  of  fore- 
closure   xxiv.  106 

Compensation  of,  on  sale  in  foreclosure. 

XXV.  100 

Foreclosure  of  mortgage.    See  Foreclosure. 

Setting  aside  report  of xxviii.      4 

Under  section  854,  a  Referee  appointed  In 

accordance  with  the  provisions  of  section  6&1, 
has  authority  while  the  proceedings  are  within 
his  control,  to  issue  a  subpoena,  and  require 
the  attendance  of  the  witness,  with  books  and 
papers;  but  after  he  has  discharged  his  duties, 
the  Court  hsA  no  power  to  issue  an  order  con- 
trolling the  Referee  and  compelling  the  witness 
to  produce  books  and  papers  which  the 
Referee  had  not  directed  to  be  produced,  .xxix.  277 

The  Court,   upon   a  proper  application, 

might  appoint  a  new  Referee,  who  would  have 
power  to  issue  a  subpoena  duoea  tecum,  .xxix.  227 

Confirmation  of  report  and  appeal.    See 

Corporation. 
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Beport  of.    See  Corporation. 

Sales  in  Partition xxx.  184 

Jurisdiction  of ^ xxxiii.  168 

How  errors  may  be  corrected xxxiii.  168 

When  he  may  be  entitled  to  both  fees  and 

commission   xxxiii.  363 

£eport.    Orders  denying    motions  made 

after  the  rendering  of  the  report  of  a  ref- 
eree to  hear  and  determine,  to  amend  the 
complaint  and  to  recommit  the  report  for 
further  findings,  are  not  intermediate  or- 
ders within  the  meaning  of  Section  1316 

xxxiv,    30 

Suit  upon  contract  executed  under  seal, 

although  seal  was  not  essential  to  validity; 

how  enforced xxxiv.    30 

Findings  of.    Where  under  Section  1022 

of  the  Code  authorizing  a  €9iort  form  decis- 
ion, a  judgm^it  of  the  Trial  Court  is  unwar- 
ranted; the  Court  of  Appeals  is  not  bound  to 
assume  that  the  Trial  Court  found  all  the 
facts  warranted  by  the  evidence xxxv.  280 

REFERENCE. 

Court  has  no  authority  to  refer  action  for 

conversion  and  conspiracy i.  201 

^  Compulsory.    Is  authorized  only  when  trial 

will  require  the  examination  of  long  account; 
the  mere  examination  of  a  variety  of  items  does 
not  authorize;  in  equity  actions,  reference  to 
hear  and  report  may  be  ordered  by  the^Court, 
i.  340 

Failure  to  serve  a    copy  of    an    account 

when  demanded  is  sufficient  answer  to  a  mo- 
tion for  a  reference  on  the  ground  that  ac- 
tion involves  a  long  account iii.  412 

But  not  where  plaintiflf  has  served  a  paper 

which  he  asserts  is  a  copy  of  the  account,  .iii.  412 

When  ordered  in  action  by  attorney  for 
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professional  service iv.  300,  302 

May  be  closed  if  report  of  referee  is  not 

filed  or  delivered  within  the  sixty  days  al- 
lowed therefor,  notwithstanding  the  referee 
has  prepared  it  and  notified  the  parties  there- 
of   V.  216 

When  compnlsory,  will  not  be  ordered  ih 

action  by  attorney  for  professional  services. 
vi.  294 

Report  of  referee  on  motion vL  315 

Taxation  of  costs  of  such  reference. . .  .vi.  315 

What  amounts  to  sufficient  delivery  of  re- 
port of  referee  to  entitle  him  to  hie  fees  and 
prevent  reference  being  closed vi.  418 

See  Motion. 

When  authorized  and  properly  ordered  to 

take  proof  of  controverted  fact  for  use  on  mo- 
tion    vii.  183 

When  action  involving  account  not  refer- 
able   ix.  226 

When  equitable  action  should  not  be  re- 
ferred   • ix.  226 

What  must    appear  on  motion    for,    on 

ground  that  the  examination  of  a  long  ac- 
count is  required x.  218 

Objection  to  order    of,  when  and    how 

waived   x.  107 

See  Appeal;  Costs;  Judgment;  Partner- 
ship; Referee. 

When  reference  may  be    ordered  on  the 

ground  that  examination  of  a  long  account  is 
involved   xii.  443,  448 

Instance  of  cases  in  which  the  question  as 

to  whether  an  examination  of  a  long  account 
was  involved,  was  determined xii.  443,  448 

Report  of  referee  in  surplus  money  pro- 
ceedings, when  confirmed  is  a  judgment, 
from  which  an  appeal  lies xii.  139 

The  Court  or  referee  before  whom  trial  is 
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had  should  hear  and  detenniiie  the  action  on 
the  issue  as  framed xii.  334 

Fees  of  referee  when    appointed    on  ac- 
counting in  Surrogate's  Court xii.  179 

Agreement  increasing  f  ees^  not  binding  un- 
less in  writing xii.  179 

When  agreement  increasing  fees  invalid 

because  of  indefiniteness xii.  179 

Will  not  be  ordered  in  action  by  attorney 


for  professional  services,  where  services 
consisted  of  numerous  items,  for  which  a  gross 
charge  is  made xiii.  45,    48 

—  Long  account  is  not  involved  where  sev- 
eral items  of  services  were  directed  towards 
the  advancement  or  consummation  of  a  partic- 
ular object  for  which  a  gross  sum  is  claimed. 
xiii.    45 

—  Compulsory  reference  not  ordered  in  an 
action  by  attorney,  although  long  account 
involved,  where  some  of  the  services  were  not 
within  the  scope  of  an  attorney's  ordinary  au- 
thority   xiii.    45 

—  Order  appointing  referee  to  compute 
amount  due  in  action  for  foreclosure  cannot 
also  provide  that  upon  condng  in  of  his  report 

it  be  confirmed xiv.  340 

—  On  settlement  of  case  after  death  of  ref- 
eree, Court  may  properly  settle  it  as  though 
amendment  to  pleading,  which  referee  in- 
tended to  allow  had  actually  been  made.  .xiv.  283 

—  Conclusions  of  referee  cannot  be  sustained 
on  appeal  unless  his  findings  support  them. 
xiv.  332 

—  Where  a  referee's  report  is  confirmed  upon 
motion,  and  at  the  same  time  a  motion  to  set 
it  aside  is  heard  and  denied,  it  is  proper  prac- 
tice to  thereafter  prepare  a  case,  have  it  set- 
tled, and  move  thereon  to  set  aside  the  report, 
and  an  appeal  will  lie  from  the  order  there- 
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upon  made xiv.  332 

See  Appeal. 

Oompulsory,  may  be  ordered,  where  ac- 
tion inyolves  examination  of  long  aooonni, 
and  does  not  require  decision  of  difficult  ques- 
tions of  law XV.  403 

Mental  incapacity  of  party  does  not  af- 
fect right  to XV.  403 

See  Appeal;  Ooets;  Referee. 

Of  claim  against  a  deceased  person^  under 

the  statute  is  a  special  proceeding  in  which 
the  referee  has  only  those  powers  expressly 
conferred  by  or  fairly  inferable  from  the  stat- 
ute   xvii.  413 

The  statements  upon  which  such  a  refer- 
ence is  ordered,  although  standing  in  lieu  of 
pleadings,  are  not  pleadings  and  are  not  gov- 
erned by  the  rules  of  pleading xvii.  413 

Referee  to  whom  claim  against  deceased 

person  has  been  referred  under  the  statute 
cannot  permit  an  amendment,  withdrawal  or 
change  of  the  claim xvii.  413 

Settlement  of  case  after  trial  before  ref- 
eree   xvii    51 

When  referee  does  not  lose  jurisdiction  of 

action  by  delay  in  rendering  decision. . .  .xvii.    19 

Oompulsory,  not  ordered  because  case  may 

involve  examination  of  long  account. . .  .xviii.      3 

When  cannot  be  ordered  in  equitable  ac- 
tion    xviii.      3 

May  be  ordered  to  take  proof  and  report 

with  opinion  on  motion  to  punish  for  con- 
tempt   xix.    91 

When  Court  should  appoint  receiver  pur- 
suant to  direction  in  referee's  report xix.  203 

When  conclusions  of  referee  as  to  facts 

not  interfered  with  on  appeal xix.  267 

— ; —  See  Appeal. 

Oompulsory,  not  ordered  in  action  to  fore- 
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close  mechanic's  lien,  where  the  main  issue  is 
as  to  an  alleged  breach  of  contract xx.  424 

Provisions  of  Code  (Section  1013)  as  to 

compulsory,  apply  both  to  legal  and  equitable 
action   xx.  425 

Compuleory,  not  ordered  unless  long  ac- 
count is  immediate  object  of  action  or  defense. 

XX.  425 

What  stipulations  as  to  fees  valid xx.  167 

See  Executor  and  Administrator. 

Of  claim  against  a  decedent's  estate  is  a 

special  proceeding xxi.  255 

See  Findings. 

See  Divorce;  Evidence;  Supplemental  Pro- 
ceedings. 

Either  party  to  a  reference  has  a  right  to 


terminate  the  same  where  the  referee  neglects 
to  file  his  report  within  sixty  days xxiv.  251 

On  reference  of  a  claim  against  a  dece- 
dent's estate,  the  proceedings  become  an  ac- 
tion in  the  Supr^ne  Court,  and  costs  are  reg- 
ulated by  Section  1835  and  1836  of  the  Code. 
Disbursements  are  also  allowed,  though  no 
mention  is  made  of  them  in  said  sections.xxiv.  289 

Compensation  of  referee  in  action  of  fore- 
closure   xxvii.  143,  412 

Under  Section  296,  Code  Civil  Procedure, 


providing  that  a  referee's  fees  ^hall  be  $10 
per  day  for  each  day  spent  as  referee,  **  un- 
less, at  or  before  the  commencement  of  the 
trial  or  hearing,  a  different  rate  of  compen- 
sation is  fixed,"  where  a  referee  is  appointed 
to  try  three  cases,  in  all  of  which  the  plain- 
tiff is  the  same,  and  in  which  the  attorneys 
for  all  the  parties  stipulated  that  "  the  evi- 
dence is  to  be  taken  as  in  one  case,"  and 
*'  that  the  referee  may  fix  his  own  fees,"  such 
referee  cannot  charge  $10  per  day  for  each 
day  spent  in  all  the  cases  as  fees  in  each  case. 
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but  can  only  charge  one-third  of  that  amount 

in  each  case xrvii.  412 

Costs.   €ofmpeDBation  off  referee. zzrii.  143^  412 

Copies  of  minutes  of  testimony. . .  .xxvii.  412 

Fees  of  witnesses xxvii.  412 

REFORMATION. 

See  Jurisdiction. 

REHEARINO. 

See  Motion. 

RELIGIOUS  CORPORATION. 

See  Corporations;  Injunction. 

REMEDY. 

In  rescission  of  contract xxxL  161 

REMTTTITUR. 

Bequest  for  recall.  A  judge  of  the  Court 
of  Appeals  may  grant  a  stay  to  accompany 
order  to  show  cause  w^hy  return  of  remittitur 
tshould  not  be  requested  though  e^  parte  and 
for  more  than  twenty  days xxviii.    93 

A  motion  for  a  reargument  or  to  amend  a 

remittitur  is  an  incident  of  an  appeal  from  the 
judgment  of  the  Lower  Court,  which  it  was 
the  design  of  the  Code  to  except  from  the 
twenty  days*  limitation xxviii.    94 

An  order  to  show  cause  why  a  remittitur 

should  not  be  recalled  may  be  accompanied 
by  a  stay  for  more  than  twenty  days,  although 
granted  ex  parte xxviii.    94 

On  motion  to  vacate  the    order  to  show 

cause  stay,  held,  that  both  were  authorized 
and  proper xxviii.    83 

Practice  on  xxviii.  98n 

The  entry  of  an  order  on  a  remittitur  in 

the  Supreme  Court  does  not  deprive  the  Court 
of  Appeals,  or  any  judge  thereof,  of  jurisdic- 
tion to  grant  an  order  to  &how  cause  why  the 
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return  of  the  remittitur  should  not  be   re- 
quested   xxviii.    93 

REMOVAL  OF  CAUSE. 

It  is  sufficient  if  the  appliofition  be  made  by 
the  sole  defendant  who  was  served  with  the 
summons  and  who  appeared xxiv.  409 

From  Municipal  Court xxviii. 

See  Municipal  Court. 

KENT. 

See  Landlord  and  Tenant;  Summary  Pro- 
ceedings. 

REPEAL  OF  STATUTE. 

See  Statute. 

REPLEVIN. 

No  lien  can  attach  to  chattels  held  by  sher- 
iff under  replevin  process ii.  259 

In  an  action  of  replevin  the  bond  given  by 

the  plaintiff  takes  the  place  of  the  goods  to  the 
extent  that  in  case  of  a  successful  defense 
either  may  be  levied  on  by  a  judgment  debtor 
of  the  defendant ii.  259 

When  maintainable  in  Justice's  Courtii.  222 

Form  of  judgment  in  action  of,  in  Jus- 
tice's Court ii.  222 

See  Fraud;  Pleadings. 

When  property  replevined  is  not  in  cus- 
tody of  law  so  as  to  prevent  levy  thereon  un- 
der execution iv.  378 

Undertaking  given  in  replevying  personal 

property  does  not  secure  or  protect  judgment 
creditor  of  defendant iv.  378 

Complaint  in  action  to    recover  personal 

property  obtained  by  false  and  fraudulent 
representations iv.  437 

When  verdict  in    action  of,  must    show 

value  at  time  of  trial vii.  278 

See  Justice's  Court. 
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When  not  necessary  for  verdict  to  deter- 
mine value  of  chattels  in  action  for viii.    46 

Where,  in  an  action  to  recover  a  ciiattel, 

in  which  a  demand  was  necessary  before  suit 
brought,  the  affidavit  on  which  a  requisition 
to  replevy  was  based,  although  stating  that 
the  property  had  been  demanded,  was  sworn 
to  before  a  demand  was  actually  made,  the 
proceedings  were  held  to  be  defective,  and  li- 
able to  be  set  aside viii.  451 

Such  defect  may  be  cured  by  filing  nunc  pro 

ttunCf  affidavits,  showing  demand viii.  451 

Defects  in  proceedings  not  waived  by  gen- 
eral appearance viii.  451 

See  Costs;  Justice  of  the  Peace. 

The  rule  as  to  pleading  and  proving  title 

in  actions  of,  at  common  law  stated ix.    84 

Proof  of  title  when  necessary  in  action  of. 

ix.    84 

When  defendant  may  show  title  in  third 

person   ix.    84 

When  action  of  should  be  treated  sa  for 

wrongful  detention  only ix.    84 

Jury  may  render  general  verdict  in  ac- 
tion of  replevin ix.    23 

Form  of  judgment  in  such  an  action. .  .ix.    23 

When  chattels  replevied  may  be  retaken 

after  judgment  against  defendant ix.  412 

Objection  to  undertaking  when  raised,  .ix.  412 

Power  of  Court  to  amend  undertaking,  .ix.  412 

Effect  of  stating  aggregate  value  of  chat- 
tels in  the  plaintiff's  affidavit xi.    64 

Amount  of  undertaking  to  be  given  by  de- 
fendant to  reclaim  chattels  replevied  where 
part  only  taken xL    64 

See  Imprisonment. 

Form  of  judgment  and  verdict  in xii,  274 

See  Appeal;  Justice's  Court. 

Sureties  on  an  undertaking  to,  are  liable 
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where  action  abates  because  justice  failed  to 
decide  case  within  statutory  time xiii.  377 

See  Arrest. 

An  action  may  be  maintained  to  recover 

the  plaintiff's  own  negotiable  note  before  it  is 
paidy  the  same  as  to  recover  any  other  chat- 
tel   xiv.  336 

In  such  an  action,  the  fact  that  the  note  hsB 

not  been  transferred;  and  is  not  held  by  a  bona 
fide  holder,  is  no  defense xiv.  336 

When  action  is  not  for,  but  for  trover. xv.    14 

When  verdict  in  action  of,  may  be  cor- 
rected by  justice xv.      1 

When  verdict  in  action  for,  sufficiait.  .xv.      1 

See  Costs;  Pleading. 

Where  defendant  claims  portion  of  prop- 


erty both  parties  are  actors  or  plaintiffs. xvi.  153 
—  See  Costs. 

When  complaint  in  action  for,  sets  forth 


but  one  cause  of  action :xvii.  277 

—  When  cause  of  action  does  not  accrue  un- 
til demand  made xvii.  277 

The  former  action  of  replevin  was  abol- 


ished by  the  Code  of  Procedure  and  its  pe- 
culiar and  distinctive  features  suspended 

xviL  238 

—  The  rules  of    practice  and    pleading  pe- 
culiar to  actions  of,  at  common  law,  stated. 

xvii.  238 

Action  of,  may  be    maintained  in    Jus- 


tice's Court,  although  requisition  to  replevy 
chattels  not  issued xvii.  172 

—  Court  cannot  require  plaintiff  in  action  of, 
to  give  larger  undertaking  on  ground  that 
value  of  chattels  replevied  is  understated  in 
affidavit  * xvii.  164 

—  The  replevy  system  is  a  minute  and  com- 
plicated one  which  cannot  be  altered  to  meet 
the  hardships  of  a  particular  case xvii.  164 
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Bequifiition  is  deemed    mandate  of    the 

Court,  but  the  Court  has  no  control  over  its 
issuance  and  the  subsequent  proceedings,  ex-    ' 
cept  to  vacate  for  irregularity  and  to  see  that 
the  statute  is  complied  with xvii.  164 

See  Costs;  Pleading. 

When  order  of  arrest  cannot  be  granted 

in  action  of zx.  Ill 

Compensation  of  sheriff  for  taking  and 

preserving  goods,  how  and  upon  what  proof 
determined zx.    12 

Action  of,  cannot  be  maintained  by  vendor 

in  a  contract  for  conditional  sale  where  pos- 
.  session  passed,  until  breach  of  the  contract. 
xxi.    18 

When  property  cannot  be  replevied  after 

it  has  passed  into  the  possession  of  the  re- 
ceiver of  the  wrongdoer xxi.  241 

What  proof  of  value  sufficient  to  sustain 

action   xxiii.  321 

When  plaintiff  may  have  judgment,  al- 
though value  not  proven xxiii.  321 

Undertaking  for  return  of  property  seized 

in  replevin;  parties  should  not  be  prejudiced 
upon  the  trial  by  a  recital  in  the  undertaking. 
xxvii.  146 

When  judgment  may  be  modified  in  Dis- 
trict Court xxvii.  139 

Proi)epty  in  the  hands  of  an  officer  under  a 

writ  of  replevin  is  in  custodia  legis,  and  cannot 
be  taken  from  him  by  another  writ  of  replevin. 
xxviii  206 

Proi)erty  levied  upon  under  writ  of  replev- 
in IB  in  custodia  legis,  whether  in  the  haildk  of 
the  officer  executing  the  writ,  or  in  the  posses- 
sion of  the  defendant  under  his  rebond. xxviii.  206 

Eeplevin  is  purely  a  possessory  action  for 

the  recovery  of  specific  chattels,  and  the 
judgment  in  such  an  action  is  for  the  delivery 
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of  the  property  mentioned  in  tlie  writ,  and 
therefore  the  law  etamps  njpon  the  property 
the  lien  of  the  suit xxviii.  206 

Goods  ©old  on  credit.  False  representa- 
tions by  purchaser  as  to  his  flnancial  condi- 
tion are  not  ground  of  replevin,  unless  the  rep- 
resentations were  relied  upon xxix.  137 

In  replevin  by  sellers    against  a  buyer^s 

assignee,  on  the  ground  that  the  goods  were 
obtained  on  credit  by  fraudulent  ndsrepresen-  ^ 
tations  as  to  the  financial  condition  of  buyer, 
it  is  reversible  error  for  the  Court,  in  declin- 
ing to  charge,  that  there  was  no  evidence  that 
plaintiff  did  not  rely  on  the  misrepresenta- 
tions, to  state  that  evidence  of  an  inspection 
of  the  stock,  made  by  one  of  the  sellers  af- 
ter the  assignment,  went  to  show  that  he  did 
not  rely  on  the  misrepresentations  made.xxix.  137 

Possession  in  defendant.    To  sustain  an 

action  for  the  wrongful  detrition  of  personal 
property,  it  must  appear  that,  at  the  time  of 
the  commencement  of  the  action,  the  defend- 
ant had  either  the  actual  possession  of,  or  such 
control  over,  the  property  that  he  might  have 
delivered  it  to  the  possession  of  the  plaintiff. 
xxix.  376 

Liability  of  sheriff  for  wrongful  seizure. 

xxxii.    64 

Undertaking  in.      Plaintiff    permitted  to 

recover  damages  though  replevin  suit  had 
been  abandoned xxxiii.  189 

BEPLT. 

Service  of,  irregular  after  noticing  cause 
for  trial;  what  is  not  a  waiver  of i.  201 

Default  for  want  of,  leaves  no  issue  to  be 

tried  i.  204 

See  Pleadings. 

Motion  to  strike  off  cause  for  want  of  re- 
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ply  to  counter-claim xxv.  143 

In  an  action  bronght  against  defendants 

as  general  partners,  where  some  of  the  defend- 
ants by  separate  answer  deny  that  they  were 
general  partners  and  allege  that  the  obliga- 
tion sued  upon  was  one  of  a  duly  formed  limi- 
ted partnership,  in  which  fhey  were  special 
partners,  the  defendants  so  answering  are  en- 
titled to  a  reply xxvi.  226 

Section  516  of  the  Code  authorizes  the 


Court  where  an  answer  contains  new  matter 
constituting  a  defence  by  way  of  avoidance 
to  require  the  plaintiff  on  defendant's  appli- 
cation to  reply  to  that  new  matter xxvi.  226 

RESCISSION  OF  OONTRAOT. 

Where  parties  do  not  stand  on  equal  foot- 
ing may  be  allowed xxxv.  161 

RES  ADJUDICATA. 

When  decree  awarding    costs  in  action 
against  executor  out  of  estate  not  res  adjudl- 

cata  as  to  right  to  be  paid  out  of  estate xi.  115 

See  Appeal;  Evidence;  Foreclosure;  For- 
mer Adjudication ;  Motion;  Pleadings;  Anr 
sioer;  Summary  Proceedings. 

See  Finding  of  Facts. 

Where  a  former  adjudication  does  not  in- 


volve the  issue  of  fraud  and  that  issue  is  ten- 
dered in  a  subsequait  action,  the  former  ad- 
judication does  not  render  it  res  adjudioata  as 

to  the  plaintiff xxvii.  324 

—  Effect  of  surrogate's  decree  as xxx.  168 


RESETTLEMENT. 

See  Order. 

RESIDENOE. 

Of  cori>oration iv.  189 

See  Security  for  Costs. 

What  amounts  to  change  of v.  306 


VOL.  XXXVI.    DIGEST. 598 

RESIDENOE — Continued.  pagei 

See  Attachment. 

What  presence  in  State  does  not  const!- 

tnte vi.  371 

See  Infant. 

Proof  that  a  person  owns  a  place  in  the 


State  of  Maine,  and  has  been  accustomed  to 

pass  most  of  his  time  there,  and,  above  all, 

^  has  voted  regularly  in  that  State,  is  decisive 

proof  of  residence  in  Maine xi.  250 

What  constitutes xi.    36 

Distinction    between    residence,    inhabi- 
tancy and  domicile,  stated xi.    36 

One  may  have  a  domicile  in  this  State,  and 


at  the  same  time  be  a  resident  of  another 
State xi.    36 

—  See  Corporation. 

—  Non-resident  does  not  become  resident  by 
virtue  of  the  granting  of  letters  of  adminis- 
tration to  him  within  this  State xv.    88 

—  Non-resident  becomes  resident  for  cer- 
tain purposes,  by  virtue  of  granting  of  let- 
ters testamentary  to  him  within  this  State. 
XV.  237 

Non-resident  does  not  become  resident  by 


being  appointed  administrator  within  the 
State xvi.  255 

Non-resident,  when    deemed  resident,  in 

City  Court  of  New  York xvi.  320 

See  Jurisdiction;  Security  for  Costs. 

The  contrary  not  appearing,  a  party  is  as- 
sumed to  be  a  resident xxi.  379 

See  Corporation;  Contract. 

RESTITUTION. 

By  what  Court  ordered  when  judgment 

set  aside  on  appeal x.    19 

Effect  of  laches  in  moving  for x.    19 

Effect  of  pendency  of  action  to  recover 

money  the  restitution  of  which  is  sought,  .x.    19 
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When  and  how  ordered  after  reversal  of 

judgment  by  Court  of  Appeals xix.  387 

Of  money.     The  Appellate  Term  of  the 


Supreme  Court  has  power  and  is  the  proper 
tribunal  to  direct  the  restitution  of  money  re- 
oeived  under  an    erroneous  District    Court 

judgment   xxvl.  307 

The  Court,  in  its  discretion,  may  grant 


restitution  by  summary  relief,  instead  of 
leaving  the  party  to  pursue  his  remedy  by  ac- 
tion  xxviL  178 

RESTRAINT  OF  TRADE. 

See  Contracts;  Corporation;  Eevival. 

REVIVAL  OF  ACTION. 

Court  may  order  severance  of  action  upon 
joint  and  several  demand  upon  reviving  it 
against  the  administrator  of  one  of  the  parties, 
but  it  cannot  do  so  where  the  demand  sued 
upon  is  joint  only;  and  where  a  complaint 
sets  forth  a  joint  cause  of  action  and  also  a 
several  one,  it  is  a  proper  exercise  of  discre- 
tion to  deny  a  severance  as  to  the  latter,  .xiv.  435 
See  Abatement  and  Revival;  Action. 

RULES. 

No.  20  of  the  Court  of  Appeals i.    43 

No.  20  of  General  Rules,  held  void i.  145 

No.  25  of  General  Rules  of  Practice i.    34 

No.  37  of  General  Rules  of  Practice i.    18 

No.  73  of  General  Rules  of  Practice i.  419 

No.  83  of  General  Rules  of  Practice i.  294 

See  Evidence. 

Rule  81  invalid {... iii.  127 

To  be  valid  must  be  consistent  with  the 

Code iii.  127 

Rule  37  does  not  apply  to  an  injunction 


granted  as  a  provisional  remedy. xvii.  307 
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As  to xxviii.  202 

REVIEW. 

When  the  Court  of  Appeals  cannot  review 
an  order  to  vacate  an  attachment xxvii.  178 

SALE. 

False  representations  as  to  financial  con- 
ditions  xxix.  137 

See  Fraud;  Partition. 

SALE  UNDER  EXECUTION. 

See  Execution. 

SATISFACTION. 

Of  judgment  by  attorney  whose  authority 

has  been  revoked,  not  conclusive xxv.  139 

See  attorney's  lien. 

SATURDAY  HALFHOLIDAT. 

See  Holiday. 

SCHOOL  TRUSTEES. 

Board  of,  is  a  quasi  corporation xiii.  101 

See  Coste;  Mandamus. 

SEAL. 

Action  when  not  upon  sealed  instrument. 
xix.  431 

SEARCHES. 

See  Costs. 

SECURITY. 

The  giving  of  collateral  security  does  not 
necessarily  prevent  enforcement  of  original 
undertaking   iv.  150 

SECURITY  FOR  COSTS. 

"When  right  to  absolute;  when  discretion- 
ary; right  to,  lost  by  laches i.    15 

When  plaintiff  of    record    is    resident, 

none  required   i.    26 
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When  trustee  of  express  trust  may  be  re- 
quired to  give;  assignment  to  beggar  as  trus- 
tee, will  not  relieve  from i.  231 

Discretion  in,  how  attempts  to  avoid  by  as- 
signment, etc.,  will  be  considered i.  233 

See  Administrator i.  133,  143 

Will  not  be  required  from  guardian  of  in- 
fant suing  in  forma  pauperis ii.  375 

Undertaking  given  on  procuring  injunc- 
tion does  not  affect  defendant's  right  to ii.      9 

CJourt  no  power  to    destroy  defendant's 

ri^ht  to,  by  allowing  guardian  ad  litem  of 
infant  to  sue  in  forma  pauperis ii.    21 

Administrator  not     required  to    give,  in 

action  revived  by  him. ii.    68 

See  Attorney. 

When  Court  may  deny  application  for.iii.    38 

Bight  to  require  may  be  lost  by  laches .  .iii.  428 

The  codes  give  plaintiff  a  right  to  elect 

either  to  make  a  deposit  or  file  an  undertak- 
ing and  restricts  the  Court  as  to  the  form  of 
the  order iii.  428 

A  plaintiff  cannot  be  required  to  give  se- 
curity for  costs  in  the  N.  Y.  Court  of  Common 
Pleas  because  he  is  a  non-resident  of  the 
county   iv.    79 

In  a  case  within  Section  3268  of  the  Code 

defendant's  right  to,  is  absolute  unless  lost 
by  laches iv.    80 

Under  Section  3271  of  the  Code  the  Court 

may,  in  its  discretion,  require  plaintiff  to 
give  security  for  costs iv.    80 

When  not  required  in  action  by  adminis- 
trator   iv.    80 

Order  substituting  transferee  in  place  of 

plaintiff  not  granted  when  it  will  defeat  ob- 
ject of  order  theretofore  made  requiring 
plaintiff  to  give  security  for  costs iv.    76 

What  must  be  shown  on  motion  in  City 
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Court  of  New  York  for,  on  ground  of  non- 
residence  iv.  104 

When  order  requiring  infant  to  give,  will 

be  vacated  iv.  105 

When  sum  deposited  as,  to  be  paid  to  suc- 

oessfxil  party iv.  102 

Sum  deposited  as,  to  be  returned  to  plain- 
tiff on  rendition  of  judgment  in  his  favor,  .iv.  103 

Note  on  iv.    82 

Infant  suing  as  poor  person  not  required 

to  give   V.  155,  379 

Wben  ordered  on  ground  of  non-resi- 
dence    vi.  156 

Laches vi.  156 

Attorney  when  liable  for  costs  because, 

not  given vi.  294 

See  C!osts. 

Bight  of  defendant  to  require  non-resi- 
dent plaintiff  to  give,  is  absolute vii.  200 

Such  right  may  be  lost  by  laches vii.  200 

Instance  of  laches  held  a  waiver vii.  200 

When  infant  not  required  to  give vii.  320 

Court  cannot    require    person  suing    in 

name  of  the  overseers  of  the  poor  for  pai- 
alty  for  violation  of  excise  laws,  to  give.  .vii.  399 

Supreme    Court  has    not    jurisdiction  of 

motion  for,  in  action  in  Justice's  Court. .  .vii.  399 

Non-resident  of  State,  having  place   of 

business  in  New  York  city,  not  required  to 
give,  as  non-resident,  in  City  Court  of  New 
York   viii.  138 

Title  to  money  deposited  as  by  third  per- 
son, is  in  such  person,  subject  only  to  the 
contingency  for  which  it  was  deposited ix.    11 

When  attorney  to  whom    such  a  deposit 

haa  been  paid  on  ea>  parte  order  in  supplemen- 
tary proceedings  against  the  plaintiff  should 
be  required  to  repay  it  into  Oourt ix.    11 

Pact  that  attorney  has  a4!counted  therefor 
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to  hifi  client  is  no  defenee  in  at)sen<ce  of  proof 
that  it  has  been  paid  to  snch  client ix.    11 

When  infant  suing  hy  gnardian  ad  litem 

required  to  give xii.    50 

When  administrator  not  required  to  give, 

xii.    72 

Motion  to  require  infant  suing  by  guardian 

ad  litem  to  give,  will  not  be  denied  on>  the 
ground  that  all  the  defendants  have  not  joined 
therein xii.  399 

Stay  of  proceedings  in  order  requiring,  docB 

not  prevent  granting  of  order  allowing  plaintifF 
to  prosecute  as  poor  person xii.  329 

Bemedy  where  judgment  on  whidi    money 

deposited  was  taken  from  Oourt  and  money  col- 
lected on  undertaking,  is  reversed xii.    93 

Effect  in  such  case  of  order  allowing  rede- 
posit  upon  action  to  recover  suet  money  as 
money  had  and  received  xii.    93 

Provision  requiring,  does  not  prevent  grant- 
ing of  order  permitting  party  to  sue  in  forma 
pauperis xiii.     11 

When  foreign  corporation  suing  in  name  of 

sheriff  required  to  give xiii.  123 

Administrator  will  not  be  required  to  give 

simply  because  he  is  the  only  next  of  kin  and 
the  estate  is  without  any  funds  except  claim  in 
litigation xiu.  286 

Application  for  under  S?ction  3271  should 

be  made  upon  notice,  but  it  seems  that  no  no- 
tice is  necessary  where  security  is  sought  under 
Section  3268 xiu.  343 

Ancillary  administrator  cannot  be  required 

to  give  as  non-resident  where  he  is  a  resident, 
notwithstanding  the  administrator  and  heirs 
are  non-residents  xiv.  277 

When  motion  to  require  administrator  to 

give,  properly  denied xiv.  277 

General  rule  as  to  securing  costs,  stated. 
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Beceiver    in    supplementary    proceedings^ 

when  plaintifF  in  an  action^  may  be  required 
to  give   xiv.  172 

May  be  required  on  appeal  as  to  costs  there- 

of,,  where  right  to  require  for  costs  of  the  ax;- 
tion  i&  lost  by  laches xiv.  172 

Bight  to,  on  ground  of  non-residence,  is  lost 

by  failure  to  move  therefor,  until  after  service 
of  answer xiv.  384 

Moving  party  should  excuse  laches  where 

they  appear  from  his  moving  papers xiv.  384 

Laches  is  reason  for  denying  motion  for. . 

xiv.  172 

' Penalty  for  failure  to  furnish xiv.  172 

What  may  be  considered  on  motion  to  re- 
quire receiver  to  give xiv.  172 

Additional  security  may  be  required  where 


deposit  has  been  made xiv.      9 

—  Undertaking  given  as,  is  binding,  although 
the  surety  thereon  is  plaintiff's  attorney,  .xiv.    15 

—  It  is  not  necessary  that  the  plaintiff  join  in 

an  undertaking  given  as xiv.    15 

—  An  undertaking,  signed  by  one  surety,  who 
is  the  attorney  for  the  plaintiff,  suffices,  and  is 
valid  if  not  objected  to;  and  the  attorney  only 
incurs  the  liability  which  legally  attaches  to 
the  obligation  he  has  signed xiv.     15 

—  Attorney  for  non-resident  plaintiff  who  has 
not  given  security  is  liable  for  costs^  whether 
he  wa»  the  plaintiff's  attorney  at  the  com- 
mencement of  the  action  or  became  such  sub- 
sequently   xiv.  114 

The  only  way  in  which  an.  attornqr  for  a 


non-resident  plaintiff  can  be  relieved  from  liar 
bility  for  costs,  is  by  seeing  to  it  that  his  client 

gives  security  xiv.  114 

—  Where  undertaking  as,  has  been  given,  pro- 
ceedings to  compel  plaintiff's  attorney  to  pay 
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costs  cannot  be  taken xiy.    15 

Non^resideut,  suing  as  individual  and  as  ex- 
ecutor, when  not  required  to  give xv.  237 

Oannot  be  required  under  Section  3268  of 


Oode  Civil  Procedure,  on  ground  that  one  of 

two  or  more  plaintifBs  is  non-resident xv.  237 

Foreign  corporation  suing  in  Oitv  Court  of 


New  York,  must  give,  notwithstanding  it  has 

an  oflBce  within  the  city xv.  239 

—  Bight  of  defendant  to  require  non-resident 

plaintiff  to  give,  is  not  absolute 

XV.  245,  247,  note;  centra,  114,  241 

Motion  for,  denied,  because    plaintiff    has 


property  here xv.  245 

—  Such    right    rendered    discretionary   with 
Court  by  laches xv.  114,  241 

—  Party  guilty  of  laches  must  excuse  same. . 
XV.  241 

Judgment  in  favor  of  plaintiff  will  defeat 


motion  for xv.  241 

—  When  may  first  be  demanded  on  appeal.xv.  114 

—  Notice  of  application  for  order  requiring, 
when  necessary xv.  114 

Bight  to  require  is  purely  a  creature  of  stat- 


ute  xvi.  270 

—  Cannot  be  required  without  statutory  au- 
thority   xvi.  270 

—  Granting  of,  is  discretionary  where  applied 
for  at  time  of  answering,  on  ground  that  plain- 
tiff is  non-resident xvi.  367 

Motion  to  require  infant  plaintiff  to  give. 


after  the  case  has  been  twice  tried,  and  pend- 
ing an  appeal  by  the  plaintiff  from  a  judgment 
dismissing  his  complaint^  properly  denied  be- 
cause of  laches xvi.  107 

—  The  only  relief  a  defendant  can  have  upon 
the  dismissal  of  plaintiff's  complaint  for  fail-  ' 
ure  to  give,  is  the  recovery  of  costs;    a    refer- 
ence cannot  be  directed  to  take  proof  of  coun- 
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terclalm  set  forth  in  answer xvi.  138 

Non-reBident  of  State  having  office  for  tran- 
saction of  business  in  x>erson  within  this  city 
not  required  to  give,  in  City  Court  of  New 
York xvi.  320 

Foreign  State  or  naition  may  be  required 

to  give xvi.  270 

Further,  cannot  be  required*  where  depos- 
it as,  has  been  made xvi.  270 

See  Abatement  and  Revival. 

Deposit  made  as,  when  should  be  returned 

on  rendition  of  judgment  in  favor  of  deposi- 
tor notwithstanding  an  appeal  has  been  taken 
thei^pom xvii.  432 

Note  on  deposit  08  secwrity  for  costs,  .xvii.  432 

Provision    of    Code  requiring  security  for 

costs  from  non-resident  does  not  prevent  the 
giving  to  him  of  leave  to  sue  as  poor  person. 

xviii.  196 

May  be  required  as  condition   of    granting 


commission  xviii.  327 

—  Cannot  be  required  on  ground  of  plaintiff's 
non-residence  in  action  brought  in  District 
Court  and  removed  to  New  York  Court  of  Com- 
mon Pleas xviii.  324 

Note  ofu,  m  District  Court  in  CAty  of  New 


York   xviii.  326 

—  Is  not  a  matter  of  right  in  action  brought 

by  executor  or  administrator xix.    88 

—  Motion  for,  should  be  promptly  made.  .xix.    88 

—  Laches  sufficient  ground  for  denying. .  .xix.    88 

—  Sufficiency  of  plaintiff's  cause  of  action  not 
d^ermined  on  motion  for .xix.    88 

—  Wherfe  a  non-resident  sues  two  or  more  de- 
fendants, they  cannot  separately  and  each  re- 
quire security  for  costs;  the  statute  requires 
only  one  bond,  which  is  for  the  benefit  of  all. 
xix.    76 

—  Where,  upon  an  order  requiring  security  for 
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the  coete  of  one  of  several  defendaiitcs  the  pMiir 
tiff  files  an  unidertaJuiig  as  security  for  the 
costs  of  all  the  def endants,  he  does  not  comply 
with  the  order  and  his  nndertaldng  should  not 
be  approved  of xix.    76 

Oannot  be  ordercd  in  action    in    Supreme 

Oonrt  by  county  judge xxi.     16 

Right  to  demand^  of  non-resident  plaintiff 

is  absolute  unless  waived  by  laches xxi.  366 

Non-resident  plaintiff    not    excused  from 

giving,  by  subsequently  becoming  resident. xxi.  366 

What  laches  waives  right  to  security  for 

costs xxi.  366 

Addition  of  resident  plaintiff,  when  defeats 

motion  for xxi.  366 

May  be  required  as  condition  of  reviving  ac- 
tion in  equity  agadnst  executrix  of  deceased 
d^endant   xxii.  161 

Requiring,  in  actions  by  or  against  execu- 
tor, is  purely  discretionary  with  Court,  .xxii.  161 

May  be  required  in  such  case  even  on  ap- 
peal   xxiL  161 

Court  of  Equity  haa  inherent  power  to  re- 
quire from  plaintiff  even  int  case  not  within 
the  words  of  the  statute xxii.  161 

Infant  plaintiff  must  give,  although  she  haa 

given,  undertaMng  to  procure  an  order  of  ar- 
rest   xxiii.  238 

Where  the  security  already  given  by  a  non- 
resident plaintiff  is  insuflBcient,  the  Court  may 
require  furthei* • xxiv.    83 

Need  not  be  given  by  a  domestic  corpora- 
tion created  under  the  laws  of  thi9  State. xxiv.  247 

Effect  of  laches  in  applying  for  order. xxv.      6 

Note  on  right  to  require  security  for  costo. 

xxv.    54 

The  Court  has  no  power  to  require  a  non- 
resident, plaintiff  to  unite  with  the  sureties  in 
an  undertaking  for  costs xxv.  3^ 
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— —  Where  a  party  has  an  absolute  right  to  be 
brou^t  in  as  defendant^  the  C5ourt  cannot  re- 
quire security  for  costs xxvii.  165 

Action  by  trustee  in  bankruptcy xxxiii.  178 

-^ —  A  Court  of  ori^nal  jurisdiction  may  require 
a  non-resident  plaintiff  to  ^ye  additional  se- 
curity for  costs  after  rendition  of  judgment. 
XXXV.  124 

SEIZIN. 

What  constitutes  xi.  392 

SENTENCE. 

See  Criminal  Law. 

SENTENCE  TO  STATE  PRISON. 

See  Prisoner. 

SEPARATION. 

When  action  for,  cannot  be  maintained. ii.  416 

When  misconduct  of  plaintiff  may  be  set  up 

as  defense  in  action  for,  on  ground  of  cruel, 
etc.,  treatment vii.  423 

Costs  and  counsel  fee  awarded  by  final  judg- 
ment in  action  for,  to  be  collected  by  execution. 
yii.  327 

See  Contempt. 

Referee's  fees,  by  whom  paid  in  action  for. 

viii.    68 

When  action  on  agreement    for,    may    be 

brought  by  wife  without  joining  trustee. .  .viii.  150 

— —  When  provisions  in  articles  of,  for  separate 
maintenance,  not  avoided  by  the  granting  of  a 
divorce viii.  150 

When  alimony  not  allowed  in  action  be- 
tween husband  and  wife  for  a  separation,  .ix.  180 

When  counsel  fees  granted  in  such  action. 

ix.  180 

See  Divorce. 

What  abandonment  sufficient  to  sustain  ajc- 

tion  for # xv.  313 
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Action  for,  is  for  divorce xix.  434 

See  Attomey'B  Lien;  Oontempt;  CoBta;  Di- 

voopce. 
In  an  action  for  plaintiff  ifl  required  to  es- 
tablish the  existence  of  a  valid  marriage. xxzi v.  141 

Under  the  Code^  the  Court  must  consider 

the  application  of  a  party  for  alimony  pendente 
lite.    It  is  error  to  refuse  to  do  so xxxiv.  186 

SEPARATE  CAUSES  OF  ACTION. 

Averment  of  avert  acts  does  not  constitute 
separate  cause  of  action xxxiv.      1 

SEPARATE  MAINTENANCE. 

Wife  to  obtain,  must  establish  a  case  that 
would  entitle  her  to  either  a  separation  or  di- 
vorce    .' ii.  416 

SEQUESTRATION,  ACTION  FOR. 

Judgment  creditors  of  corporation  are  par- 
ties to,  and  are  bound  by  judgment  therein. iii.  434 

r  It  seems,  that  a  final  decree  of  sequestration 

works  a  practical  dissolution    of    the  corpora- 
tion    iii.  434 

Assets  of  corporation  first  subject  to  claims 

of  creditors  existing  at  time  of  appointment  of 

receiver  in  sequestration  action iii.  442 

Claim  for  breach  of  contract  after  appoint- 


ment of  receiver  cannot  be  paid  out  of  such 
fund  iii.  442 

—  See  Corporation ;  Jurisdiction;  Receiver; 
Venue. 

—  When  notice  of  application  in,  to  punish 
contempt  should  be  given  attorney-general.xx.  280 

—  Judgment  in  sequestration  action  does  not 
dissolve  the  corporation  or  prevent  the  prose- 
cution of  actions  against  it xxiv.  201 

—  Action  for  sequestration  of  property  of  cor- 
poration: Its  nature;  Persons  who  may  be 
made  parties;  what  must  be  alleged  in  such  ac- 
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tion  xxxi.    84 

A  suit  for  f^eqneBtration  is  a  suit  in  equity. 

xxxi.    84 

SERVICE. 

In  foreclosure;  affidavit  for,  where  suffi- 
cient; order  for,  may  omit  provision  in  regard 
to  personal  service  without  the  State,  but  the 
direction  as  to  publication  must  in  all  cases 

be  contained  in i.  133,  135 

Directions  as  to  personal  service  and  mail- 
ing, should  be  contained  in  order;  where  Court 
has  no  jurisdiction  to  order i.  144 

Copy  of  order  must    be   served  with  com- 


plaint, etc. i.  144,  146 

—  In  divorce  cases,  what  affidavit  for  order  of, 
must  show  1.  146 

—  Note  on i.  143,  147 

—  See  Infants.  / 

—  Absence  of  proof  of  due  diligence  in  effort 


to  serve  summons,  where  it  nmy  be  inferred, 

does  not  deprive  Court  of  jurisdiction ii.    55 

Order  for,  granted  on  complaint  verified  be- 


fore commissioner  for  New  York  in  another 
State,  but  not  having  certificate  of  Secretary  of 
State,  is  void iii.    69 

—  Proof  that  defendant  cannot  be  served  in 
State iv.  276 

—  Letters  or  papers  referred  to  in  affidavit  to 
obtain  order  for,  should  be  annexed iv.  276 

—  See  Execution. 

—  When  affidavit  to  obtain  order  for,  suffi- 
cient   vii.  S»3 

—  Order  for,  cannot  be  made  at  Special  Term. 
vii.  245 

—  Defects  in  notice  required  to  be  published 
with  summons  served  by  publication  do  not  de- 
prive Court  of  jurisdiction vili.  297 

—  Instance  of  irregularities   in    such    notice 
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which  should  be  disregarded yiii.  297 

— ^—  Failure  to  publish  summons  in  action 
against  foreign  corporation^  served  by  publica- 
tion in  State  paper,  does  not  invalidate  ser- 
vice   ix.  161 

Of  summons  or  order  for  examination    in 

supplementary  proceedings,  cannot  be  made  up- 
on a  non-resident  while  he  is  attending  Oourt 
xU.    20 

Service  of  summons  upon  foreign  corpora- 
tion, how  made xii.    11 

Instance  of  an  aflSdavit  held  to  sufficiently 

show  non-residence  and  inability  to  serve  sum- 
mons within  the  State xii.  267 

Affidavit  to  procure  order    for    service  of 

summons  without  the  State,  averring  upon  in- 
formation and  belief  that  the  defendcmts  are 
non-residents,  and  giving  their  place  of  resi- 
dence, need  not  state  grounds  of  such  infor- 
mation and  belief xii.  267 

Order  for  service  of  summons  by  publica- 
tion made,  while  the  Code  of  Procedure  was  in 
force,  is  not  defective  because  made  by  the 
Court  and  not  by  a  judge xii.  267 

See  Jurisdiction. 

Service  upon  an  infant  without  an  order  di- 
recting service  without  the  State,  while  he  is  ab- 
sent from  the  State  is  no  service  at  all xiii.  420 

The  Court  should    exercise    its    discretion 

where  an  infant  is  over  fourteen  years  of  age 
as  to  requiring  delivery  of  summons  to  a  disin- 
terested third  party,  and  where  it  appoints  a 
guardian  ad  liteniy  without  requiring  such  d^ 
livery,  it  seems  that  it  assumes  the  right  to  ex- 
ercise its  discretion,  and  determine  that  such 
delivery  wra  not  necessary xiii.  420 

Summons  in  an  action  against  an  infant  for 

partition  mugt  be  personally  served  uxK>n  him. 
xiii.  420 
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Snbertitated  service  and  service  by  publica- 

tion  are  now  equivalent  in  their  effect  upon 
proceedings  in  an  action xiii.  278 

When  order  for  service  of  summons^  with- 
out the  State  on  foreign  corporation^  sufficient 
xiii.  233 

T  Failure  in  order  directing  service  by  publi- 
cation on  foreign  corporation  to  name  the  offi- 
cer to  be  served  in  case  service  without  the 
State  is  made,  will  not  vitiate xiii.  233 

Throwing    papers   into   attorney's     office 

through  the  transom  over  the  dioor,  the  office 
being  closed,  is  not  good  or  sufficient  service 
thereof  upon  such  attorney xiii.  234 

Service  of  pleading  upon    an    attorney  by 

dropping  it  through  the  slit  or  opening  for  letr 
ters  in  the  closed  door  of  his  office  without  be- 
ing enclosed  in  a  wrapper,  insufficient,  and 
amounts  to  placing  it  in  a  conspicuous  place 

in  his  office xiii.  366 

It  seems,  that  service  of  papers  upon  an  at- 


torney at  his  residence  cannot  be  made,  if  his 
office  is  open  to  admit  of  leaving  a  paper  there- 
at   xiii,  366 

Substituted  service  of  a  summons  is  equiv- 


alent to  personal  service xiii.  389 

—  See  Limitations. 

—  Service  of  pax>ers  upon  an  attorney  cannot 
be  made  by  throwing  them  into  Us  office 
through  the  open  transom  oyer  fhe  entrance 
door  thereof,  and  where  that  is  done  there  is  no 
service  unless  the  attorn^  actually  receives 
the  papers xiv.  290 

Superintendent  of  a  division  of  a  railroad 


is  a  managing  agent  of  the  corporation,  and  ser- 
vice of  a  summons  or  injunction  on  him  is  suf- 
ficient   xiv,  262 

—  When  irregular,  because  made  upon    non- 
resident while  attending  Court  as  a  witness. 
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xiv.  406 

An  order  directing  that  unlem  an  infant 

defendant  in  an  action  procoiie  the  appoint- 
ment of  a  gnardian  ad  litefn,  a  i)erson  named 
therein  shall  be  such  guardian  must  be  served 
within  the  State;  service  thereof  without  the 
State  is  yoid  and  renders  all  proceedings  taken 
thereunder  invalid xiv.  344 

Instance  of  a  case  in  which  an  order  direct- 
ing the  appointment  of  a  guardian  ad  litem  for 
an  infant  defendant  in  case  he  failed  to  have 
one  appointed  was  improperly  served  without 
the  State  and  the  Oourt^  therefore,  never  ac- 
quired jurisdiction xiv.  344 

What  facts  sufficient  to  confer  jurisdiction 

to  make  order  for  service  by-  publication,  .xiv.    88 

When  determination  of  judge  ordering  ser- 
vice by  publication,  that  defendant  is  non-resi- 
dent, is  conclusive xiv.     88 

Not  necessary  to  present  original  verified 

complaint  to  justice  upon  application  for  or- 
der for  service  by  publication,  where  copy  is 
presented  with  affidavit  that  original  complaint 
duly  verified  has  been  filed xiv.     45 

There  is  jurisdiction  to  grant  application 

for  service  of  summons  by  publication  where 
the  evidence  that  a  defendant  has  departed 
from  the  State  with  intent  to  defraud  his  cred- 
itors, is  slight,  and  not  conclusive  if  it  is  suffi- 
cient to  call  for  judicial  judgment xiv.    45 

Summons  cannot  be  served  on  domestic  cor- 
poration by  delivering  it  to  assistant  treasurer. 
XV.  202 

Oannot  be  made  upon  officer  of  foreign  cor- 
poration while  in  this  State  attending  Court 
as  witness  xv.  429 

When  service  of  process  or  paper  may  be 

made  by  delivering  copy xv.  126 

Order  for  service  of  summons    by  publica- 
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tiofDy  when  properly  granted,  although  it  does 
not  appear  that  the  defendant  ha^  property 
within  the  State xv.    74 

When  affidavit  to  procure  order  for  service 

by  publication,  sufficiently  shows  inability  to 
serve  summons  within  the  State xv.  77,    79 

Of  habeas  corpus,  how  made xv.    19 

Effect  of  failure  to  properly  serve  habens 


corpus XV.    19 

—  See  Admission  of  Service. 

Upon  application  for  order  for  service  by 


publication  facts  constituting  a  good  cause  of 
action  of  which  the  Court  can  take  cognizance 
must  be  stated^  xvi.  279 

—  May  be  made  by  publication  upon  non-resi- 
dent claiming  to  own  bonds  which  the  plaintiff 
claims  to  be  entitled  to,  and  seeks  by  the  action 
to  have  declared  his,  and  which  are  without  the 
State,  where  the  Court  has  jurisdiction  over  the 
dbligors  in  the  bond xvi.  333 

—  When  summons  may  be  served  upon  mana- 
ger of  fopeigni  corporation  temporarily  here. 
xvii.  386 

—  Who  is  managing  agent  of  foreign  corpora- 


tion upon  whom  summons  can  be  served,  .xvii.  424 
When  foreign  corporation  shown    to    have 


sufficient  property  here  to  give  Court  jurisdic- 
tion of  action  against  by  service  of  summons  on 
its  managing  agent xvii.  424 

—  When  order  for  substituted  service  of  sum- 
mons cannot  be  made xvii.    62 

—  See  Corporation. 
Publication.    No  jurisdiction    is    obtained 


where  summons  served  by,  until  it  is  complete. 

xvii.  234 

—  Where  one  of  two  plaintifFs  dies  pending 
publication  of  summons,  and  interest  in  the 
cause  of  action  survives  to  his  successor  but  not 
to  the  other  plaintiff,  the  publication  already 
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made  is  wholly  ineffectual  and  it  is  ufieless  to 
complete  it xvii.  234 

When^  of  enmmodm  cannot   be    made  upon 

person  within  this  State  for  purpose  of  testify- 
ing as  witness xviii.  279,  394 

Personal  service  of  summons  may  be  made 

upon  corporation  by  deUvering  it  to  general  su- 
perintendent   xviii.  363 

Personal  service  of  summons  upon  corpora- 

tion,  how  made xviii.  363 

Who  is  managing  agent  of  corporation  uxK>n 

whom  service  of  summons  may  be  made.  .xviiL  282 

Of  summons  upon  sheriff  in  action  for  es- 
cape from*  jail  limits  may  be  made  by  deliver- 
ing it  to  under  sheriff xviii.  372 

Service  of  process  mAy  be  madie  on  the  Sat- 


urday half-holiday  or  any  other  holiday  ex- 
cept Sunday '•  .xviii.  372 

Paper    dropped    into    office    of    attorney 


through  hole  in  center  of  his  door  covered  with 
brass  plate  with  word  ^^  letters ''  embossed 
thereon  is  sufficient  service  by  placing  it  in  a 

conspicuous  place  in  his  office xviii.  369 

—  Order  for  service  of  summons  without  the 
State  mu0t  provide  in  the  alternative  for  its 
service  by  publication,  but  need  not  provide  for 
the  exercise  of  that  right  nor  contain  a  direc- 
tion for  the  deposit  in  the  postroffice  of  the  sum- 

monSy  etc xviii.  390 

Order  for  service  by  publication  in  form  by 


Court  may  be  considered  judge^s  order. .  .xviii.  332 
Right  of  party  served    by    publication    or 


without  the  State  to  defend  after  final    judg- 
ment   xviii.  343 

—  When  such  right  not  lost  by  laches. .  .xviii.  343 

—  Terms  upon  which  such  party  granted  leave 

to  serve  answer xviii.  343 

—  When,  of  verified  complaint,  sufficient  to  re- 
quire verified  answer,  although  verification  of 
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copy  served  defective. xviii.  211 

See  Holiday. 

When  service  of  summoiis  aiM>n  person  tem- 
porarily within  State  for  purpose  of  testifying 
as  witness  improper  and  should  be  set  aside. 
xix.  292,  2M,  361 

' When  laches  will  not  defeat  such  motion. 

xix.  2»4 

When  constable's  return  of  service  of  sum- 
mons sufficient xix.  241 

Power  of  justice  to  amend  constable's  return 

of  service xix.  241 

Putting  paper  tiirough  letter  slot  into  the 

outer  office  of  attorney  is  not  service  upon  him 
by  putting  it  in  a  conspicuous  place  in  his  of- 
fice; such  service  can  only  be  made  when  the  of- 
fice door  is  unlocked xix.  258 

When  attorney    appearing    for    defendant 

pending  motion  to  strike  defendant's  name 
from  summons  and  complaint  should  be  served 
with  notice  thereof xix.    37 

When  service  by  publication  of  citation  is- 
sued out  of  Surrogate's  Court  complete. .  .xix.  165 

When,  made  upon  foreign  corporation,  by 

delivering  to  the  person  wh^  receives  the  cash 
of  the  corporation  within  this  State  is  sufficient 
XX.  386 

When  and  ui>on  what  proof  service  of  sum- 
mons without  complaint  set  aside  because  ac- 
tion is  for  penalty  and  reference  to  statute  is 
not  endorsed  thereon xx.  312 

Objection  to  mode  of  service  of  summons  in 

action  for  penalty,  how  taken xx.  318 

When  service  of  summons  in  Justice's  Court 

not  set  aside  because  made  on  defendant  while 
in  town  for  sole  purpose  of  appearing  as  party* 
and  witness  in  criminal  action  against  him. 
XX.  255,  258 
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When,  of  summons  presumed  regular 

XX.  255,  258 

When  objection    to    irregularity    in,    not 

waived xx.  258 

When  irregularity  in  service  of  papers  on 

attorney  by  putting  under  door  of  his  oflSce 
waived xx.  212 

When  fact  that  service  of  answer  was  not 

timely  cannot  be  taken  advantage  of xx.  212 

One  who  i«  within  this  State  for  the  pur^ 

pose  of  attending  to  the  taking  of  testimony  to 
"be  used  in  suit  in  another  State    not    exempt 

from  service  of  summons xxi.  371 

See  Attachment;  Oflfer  of  Judgment;  Sup- 


plementary Proceedings. 

—  When  party  coming  within  State  to  testify 
as  witness  not  exempt  from  service  of  sum- 
mons because  he  delayed  his  departure  too  long. 
xxii.  201 

—  Elxemption  of  non-resident  coming  here  to 
testifjw  as  witness  from  service  of  summons  ap- 
plies where  the  witness  is  sought  to  be  served 

as  oflBcer  of  a  foreign  corporation xxii.  201 

—  What  ofRcer  of  corporation  Is  not  manag- 
ing agent  within  meaning  of  provisions  of 
Code  of  Civil  Procedure  providing  for  the  ser- 
vice of  a  summons  upon  a  corporataon  by  de- 
livering it  to  ite  managing  agent xxii.  4M 

Proof  of  service  of  summons  upon  foreign 


corporation  by  delivering  it  to  its  managing 
agent  should  show  that  diligent  elfort  had  been 
made  to  serve  the  president,  secretary  or  treas- 
urer of  the  corporation,  and  that  they  could 
not  \^ith  due  diligence    be    found  within  the 

State xxii.  437 

In  such  case  mere  allegation    that    person 


served  was  a  managing  agent  is  insuflScient,  but 
the  facts  showing  him  to  be  such  should  be  set 
fbrth    xxii.  437 
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Defects  in,  of  summons  waived  by  obtain- 
ing extensions  of  time  to  piead xxii.  317 

See  Affidavit;  Attachment;  Penalty;  Plead- 
ings, Complaint;  Summons. 

What  effort  to  serve  summons,  sufficient  to 

authorize  order  for  service  by  publication.xxiii.  197 
Order  for  service  by  publication  need  not 


contain  option  that  service  may  be  made  out  of 
the  State xxiii,  197 

—  What  proof  of  publication  sufficient. xxiii.  197 

—  Of  summons   by    leaving    on    defendant's 
shoulder,  when  sufficient xxiii.    59 

—  When  not  set  aside  as  having  been  effected 

by  trick  xxiii.    59 

—  Effect  of  defects  in  affidavits  for  order  for 


service  by  publication xxix.    16 

—  Of  paper    personally  without    the    State; 
when  it  will  not  be  set  aside xxix.  386 

—  When  witness  is  privileged  from  service  of 
summons  from  Justice's  Court xxix.  126 

— •  By  the  plaintiff,  is  void,  even  though  depu- 
tized by  the  justice xxiv.  427 

Service  of  summons    by    publication.    To 


authorise  the  order,  not  only  is  an  affidavit  of 
non-residence  necessary,  but  also  a  verified 
complaint  showing  a  sufficient  cause  of  action 
against  the  defendant  to  be  served  and  that 
the  case  is  one  of  which  the  Court    can  ta^e 

C(^mzance xxv.  223 

Order  of  publication  of  summons — ^affidavit 


insufficient  to  support xxv.    16 

—  Note  on  sufficiency  of  affidavit   to   support 

order  of  publication  of  summons xxv.    21 

Order  for.    Service  without  the  State;  at- 


tachment; time  ^athiu  which  summons    must 
be  served xxv.  280 

—  Of  summons  on  director  of  foreign  coarpora- 
tion,  within  the  State xxv.  180 

—  The  date  of  a  summons  is  not  so  material 
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a  part  thereof  as  to  require  the  Oanrt  to  set 
aside  the  service  of  such  snmmonsy  on  the 
ground  of  the  variance  between  the  date  of 
the  original  and  the  copy xxv.  383 

See  lis  Pendens .xxv.  398 

By  publication;  service  of  the  summons 

and  complaint  pot  properly  made^  because  a 
copy  of  the  order  for  publication  was  not 
served  therewith,  as  required  by  the  order 
made  under  Section  440  of  Code  of  CSvil  Pro- 
cedure   xxvi.  182 

The  requirement  that  a  copy  of  the  order 

be  served  when  personal  service  is  made  with- 
out the  State  cannot  be  disregarded^  ai^d  the 
service  still  be  deemed  sufficient  to  give  juris- 
diction of  the  defendant xxvi.  182 

On    foreign    corporation — 'Motion    to    set 

af»ide,  sufficiency  of  affidavit xxviii.  231 

— -—  Summons  by  publication,  what  necessary  to 
confer  jurisdiction  of  source  of xxxiv.  326 

SET  OFF. 

Not  ordered  until  judgment  perfected,  .iii.  253 

When  interlocutory  costs  will  be,  against 

judgment  < •  .iii.  118 

By  motion  is  discretionary v.  153 

Defined   xiii.  349 

Rule  as  to,  never  extended  beyond  strict  le- 
gal limits  where  extension  will  work  injustice 

to  plainti£F  needing  protection xiii.  349 

An  undetermined  balance  on  a  joint  part- 


nership transaction,  which  is  the  subject  of  an 
action  for  an  accounting  will  not  be  anticipat- 
ed for  the  mere  purpose  of  set  oflf xiii.  349 

—  When  costs  of  supplementary    proceedingjs 
cannot  be,  against  judgment xix.  108 

—  See  Appeal;  Attorney's  Lien;  Oosts;  Judg- 
menl 
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Bight  of  parties  to  action  to  settle  same.xiii.    32 

Settlement  pf  a  case  by  parties  where  plain- 
tiff's attorney  had  agreement  for  percentage 
of  recovery xxvii.  152 

See  Executor  and  Administrator. . .  .txxx. 

See  Attorney's  lien. 

SHERIFF. 

Not  punished,  as  for  a  contempt^  for  n^- 
lect  or  violation  of  duty,  unless  he  acted  in  bctd 
faith  ii.  259 

Cannot  be  so  punished  for  failure  to  correct- 
ly decide  difficult  questions  of  law ii.  259 

Cannot  rearrest  defendant  released  on  giv- 
ing bail  until  he  has  failed  to  justify ii.  152 

See  Attachment;  Execution;  Fees;  Plead- 
ings. 

Must  at  once  execute  writ    placed  in  his 

hands   iii.  191 

Cannot  take  collateral  security iii.  191 

Return  of  execution  and  payment  of  money 

on  it,  substantially  one  and  the  same  thing,  iii.  191 

When  to  make  return  to  satisfaction. .  .iii.  191 

His  time  to  return  execution  extended  by 

stay  of  proceedings iii.    88 

Action  against^  for  money  had  and  re- 
ceived when  maintainable iii.  191 

Substitution  of  indemnitors  for,   in    action 

against  sheriff iii.  165 

Plaintiff  cannot  abject  that  no  notice  of  ap- 
plication for  such  substitution  was  given 
sheriff  ui.  165 

Matter  of  ordering  additional  security    on 

substitution  of  indemnities  for  sheriff  in  ac- 
tion againet  him,  if»  discretionary  with  Court 
ordering,  substitution   iii.  166 

The  levy  made  by  a  sheriff,  under  an  execu- 
tion, includes  the  consequences  which  followed 
it,  and  where  he  ejected  and  kept  the  plaintiff 
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out  of  his  premises,  that  act  is  included iiL  165 

Not  granted  relief  under  Beetion  600  of  the 

Code,  where  prisoner  escaped iii«  363 

See  Pleadings. 

Court  has  no  power  to  renew  his  liability  as 

bail  after  he  has  been    regularly    discharged 
from  liabiUty iv.  224 

See  Attachment;  Oontempt;  Execution;  Re- 
plevin. 

Constitutionality  of  law  authorizing  sutoti- 

tution  of  his  indemnities  in  place  of  sheri£F. . 
V.  28,  3»1 

See  Attachment. 

Substitution  of  indemnitors  for,  in  action 


against,  for  wrongfully  taking,  etc,  personal 

property,  when  properly  ordered vi.  377 

—  Liability  of  indemnitors vi  377 

Waiver  of  objection  that  bond  was  not  giv- 


en until  after  commencement  of  action. . .  .vi.  377 
—  See  Bill  of  Particulars;  Execution. 

When  proceedings  against,  for  escape^  not 


stayed  until  he  can  collect  from  bondsmen. vii.    d7 
—  Duty  of,  to  proceed  against  bondsmen  imme- 
diately upon  recovery  of  judgment  agaiii^  him 

for  escape vii.    97 

Substitution  authorizing,  to  be  strictly  con- 


strued    vii.    46 

Must  api)ear  on  application  for,  that  bond 


was  given  before  commencement  of  action,  .vii.    46 

—  Granting  of  order,  when  discretionary. vii.    46 

—  When  Court  of  Appeals  will  review  order. 
vii.    46 

Who    has    levied    under  attachment  upon 


bonds  in  possession  of  Trust    Company,  may 
place  such  bonds  in  the  custody  of  the  Trust 

Company  as  his  depository xiii.      9 

—  Instance  of  case  in  which  it  was  held  that 
sheriff  has  suflQciently  levied  upon  bonds  under 
an  attachment,  to  entitle  him  upon  the  settle- 
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ment  of  the  case  to  his  fees  for  making  the  levy* 
xiii.      9 

On  appeal  from  taxation  of    dieriflfs  fees, 

objections  not  taken  thereat,  cannot  be  raised. 
xiu.  202 

A  sheriff  is  entitled  to  such  compensation 

for  his  services  and  expenses  of  keeping  prop- 
erty levied  upon  nnder  an  execution  as  the 
Court  or  a  judge  thereof  allows xiii.  202 

Instance  of  a  case  in  which  an  allowance 

for  keeper's  fees  was  held  not  excessive. .  .xiii.  202 

Fees  of  should  be  taxed  at  instance  of  judg- 
ment debtor  xiii.  167 

Duty  of,  to  obey  commitment,  notwith- 
standing issuance  of  hahens  corpus  not  served 
on  him \ xv.     19 

See  Execution;  Limitation  to  Action. 

When  protected  in  obeying  mandate  of  or- 
der directing  discharge  from  imprisonment  of 
imprisoned  judgment  debtor xvi.  369 

When  liable  for  failure  to  return  execution. 

xviii.  262 

Action  against  for  escape  from  jail  limits  is 

against  him  individually,  and  the  addition  of 
his  oiHcial  title  is  superfluous xviii.  372 

Liability  of,  for  not  returning  executlon.xx.  300 

See    Attachment;    Execution;    Execution 

against  Property. 

How  far  process  a  protection xxiv.    16 

Action  to  enforce  the  liability  of  the  sher- 
iff for  hail  does  not  abate  on  death  of  sheriff. 
XXV.    70 

Duty  and  liability  in  habeas  corpus  pro- 
ceedings   XXX.  108 

Liability  of,  for  illegal  discharge  of  a  pris- 
oner committed  in  civil  cause xxxi.    67 

Action  by,  to  recover  property  attached. . 

xxxi.    67 

Liability  of,  for  wrongful  seizure  upon  re- 
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plevin xxxii.  64 

Meajemre  of  damagee  for  wron^fol  seizure  in 

replevin  action.  Not  protected  by  ex  parte 
order.  Owner  of  property  not  estopped, 
when xxxii.    64 

SHERIFF'S  FEES. 

Are  not  allowed  at  common  law,  but  de- 
pend entirely  on  the  statute t.  286 

Sheriff  entitled  to  poundage  only  when  he 

has  collected  the  money  called  for  by  the  exe- 
cution,  or  been  prevented  from  doing  so  by 
some  act  of  the  plaintiff  therein v.  286 

Arrest  of  defendant  on  body  execu- 
tion and  his  death  while  imprisoned,  does  not 
entitle  sheriff  to  poundage v.  286 

History  of  legislation  on  the  subject v.  286 

May  be  taxed  at  instance  of  plaintiff  in  ex- 
ecution .  • V.  241 

When  on  appeal  from  taxation  of,  the  Gen- 
eral Term  will  remand  the  proceedings  to  the 
Special  Term  for  retaxation v.  241 

The  sheriff  of  New  York  county  is  not  en- 
titled to  mileage  in  an  execution xx,  376 

Note  on,  in  New  York  county xx.  377 

On  attachment;  by  whom  paid xxv.  235 

Fees  cannot  be  collected  from  the  party 

against  whom  the  attachment  issued,  where 
it  was  subsequently  vacated  and  annulled. 
xxxiv.    25 

Poundage.    When  statute  gives  him  the 

right  to xxxiv.    25 

The  sheriff  had  the  right  to  look  to  the  at- 
torney as  his  immediate  employer  for  his 
poundage   xxxiv.    25 

See  Mandamus. 

SHERIFF'S  SALE. 

Party  claiming  title  under  must  show 
judgment  and  execution  thereon xiv.  392 
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Where  sheriff's  sale  took  place  prior  to 

the  amendment  of  Code  of  CSivil  Procedure, 
Section  1471,  in  1886,  a  recital  therein  of  the 
issuance  of  an  execution  is  not  prima  facie 
evidence  thereof xiv.  392 

Provision  that  title  of  grantee  of  real  prop- 
erty at,  shall  be  valid  notwithstanding  judg- 
ment declaring  it  invalid  unless  moneys  paid 
by  him  at  sale,  with  costs  of  action,  etc.,  are 
paid  to  him,  is  unconstitutional xxi.  170 

Such  provision  if  valid  would  not  require 

an  order  of  Court  to  make  it  effectual,  and 
does  not  apply  to  one  redeeming  at  such  a 
sale  xxi.  170 

The  right  of  the  parties  and  the  proce- 
dure where  lands  sold  under  execution  stated. 
xxi.  170 

Sale  under  execution,  conflicting  claims 

of  junior  mortgagee  and  holder  of  sheriff's 
certificate  of  sale  under  execution xxv.  339 

Disposition  of  surplus  money xxv.  339 

SIONATUBE. 

See  Attorney. 

SLANDER. 

It  is  actionable  per  se  to  say  of  a  person, 
"Those  people  upstairs  keep  a  whore-house" 

viu.  133 

In  such  case,  allegation  that  words  were 

spoken  concerning  plaintiff  will  admit  proof 
that  plaintiff  was  one  of  those  persons  up- 
stairs  viii.  1S3 

Husband  necessary  party  to  action  against 


wife  for xv.  139 

—  See  Arrest;  Bill  of  Particulars;  Evidence; 
Parties  to  Action;  Pleading. 

Verified  of  answer  by  attorney  on  informa- 


tion.   In  an  action  for    slander  an  answer, 
properly  verified  by  the  attorney  for  the  de- 


620  OIVIL  FBOCEDUBE  BBPOBTS. 

SLARDNir— Continued.  pags 

f endant  on  information  and  belief,  will  not  be 
stricken  out  as  sham 48 

SPECIAL  JURY. 

Drawing  of  list,  necessity  of,  presence  of 
parties.  Setting  aside  lists  for  irregularity. 
xxxiv.  287 

SPECIAL  FINDINGS. 

When  disregarded  xxvii.  56 

When  complaint  dismissed xxvii.  56 

Contributory  negligence xxvii.  56 

SPECIAL  OUAKDIAN. 

See  Guardian. 

SPECIAL  PBOCEEDINOS. 

A  proceeding  by  one  holding  a  mortgage 
upon  shares  of  two  of  the  defendants,  in  an 
action  for  partition  to  secure  the  payment 
thereof,  commenced  after  the  entry  of  inter- 
locutory judgment  for  the  sele  of  th^  premi- 
ses, is  a  special  proceeding,  and  not  an  action, 

or  a  motion  in  the  action xii.  417 

How  terminated  xix.  420 

See      Costs;    Eeference;    Supplementary 

Proceedings. 

SPECIFIC  PERFOBMANCE. 

When  owner  of  real  property  will  be  com- 
pelled to  perform  contract  of  Ms  grantor,  .ii.  204 

See  Pleadings. 

Action  for,  of  contract  to  sell  lands  affects 

title  to  lands vii.  222 

See  Foreign  Corporation. 

When,  of  contract  to  purchase  real  estate 

not  decreed   xiv.  254 

SQUATTER. 

Who  is ix.  370 

See  Summary  Proceedings. 
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STARE  DECISIS.  paob 

Bnle  AS  to  following  decision  of  Appellate 
Court   viii.    11 

Doctrine  of,  applied  on  appeal  from  judg- 
ment overruling  draiurrer,  where  sufficiency 
of  pleading  had  been  determined  on  appeal 
from  order  continuing  injunction xx  366 

STATE  WRIT. 

See  Mandamus. 

STATUTE. 

Bepeal  of,  by  implication,  must  rest  upon 
very  clear  and  definite  reasons ii.  411 

Section  9,  art.  1,  tit.  3,  chap.  8,  part  3,  of 

the  Revised  Statutes  was  repealed  by  the 
Code   ii.  427 

Statutory  proceedings    must  conform  to 

the  statute  providing  for  them,  and  when  they 
fail  to  do  60,  the  Court  does  not  require  juris- 
diction   iii.  270 

Bule  as  to  construction  of iv.  129 

2  B.  S.  448,  Section  49,  construed iv.  418 

In  construing,  judge  vested  with  author- 


ity to  disregard  the  letter  in  order,  in  a  given 

case,  to  attain  the  ends  of  justice. vi.  307 

—  When  in  derogation  of  common  law,  to  be 

strictly  construed   vii.    46 

If  capable  of  two  interpretations,  that  to 


be  adopted  which  most  nearly  conforms  to  the 
rules  of  the  common  law  and  encroaches  least 
upon  the  individual  rights  of  those  affected  by 
it vii.    46 

—  How  construed  when  meaning  obscure. . . 
vii.  287,  320 

—  In  interpreting  must  be  construed  as 
strictly  limited  to  the  immediate  object  of  the 
act  and  as  not  altering  the  general  principles 

of  the  law ix.  293 

The  rule  as  to  construing  statutes  so  as  to 


accomplish  the  intent  of  the  legislature,  and 
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as  to  oonstruing  the  word  **  may,'*  where  it 
is  intended  to  be  obligatory,  so  that  it  shall 
mean  **  must  '*  or  **  shall/'  stated xii.  358 

In  oonstruing  a  statnte,  the  sense  which 

the  contemporary  members  of  the  profession 
pnt  npon  it,  and  long  usage,  are  to  be  consid- 
ered   xii.  358 

Statute  authorizing    oflfer  of    judgment 

and  that  giving  power  to  amend  complaint 
should  be  so  construed  as  not  to  conflict  with 
each  other xii.  312 

Federal  Court  in  construing,  will  reject  a 

construction  placed  upon  it  by  a  State  Court, 
but  not  placed  upon  it  by  its  appellate  tribu- 
nal which  tends  to  defeat  the  ends  of  justice. 
xiii-    11 

Repeals  by  implication  are  not  favored, 

and  special  and  local  laws  are  not  repealed 
by  general  legislation  except  where  the  intent 
is  clearly  manifest. xiii.  334 

The  rule  that  in  interpreting  the  statutes, 

the  intention  is  to  control,  and  a  reasonable 
construction  is  to  be  adopted,  stated xiii.  380 

In  construing  the  statutes,  it  is  to  be  pre- 
sumed that  words  were  used  in  their  ordi- 
nary signification,  and  that  meaning  will  be 
applied  to  them  in  ascertaining  the  meaning 
of  the  legislation xiii.  370 

Tlie  rule  as  to  when  **  may  '*  held  to  mean 

''  shall,''  or  "  must,"  stated xiii.  370 

Effect  must  be  given  to. the  purposes  of 

the  statute,  though  the  construction  seems 
contrary  to  the  strict  letter,  if  within  the  in- 
tention of  the  law-makers xiiL    74 

The  several  parts  of  law  must  be  construed 

as  a  whole,  and  so  as  to  avoid  inconsistencies. 
xm.      1 

In  construing  any  part  of  a  statute  the 

whole  must  be  considered xiii.  278 
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In  interpreting  the  provisions  of  the  Code 

of  Civil  Procedure,  Section  2278,  prohibit- 
ing  the  institution  of  proceedings  for  con- 
tempt in  certain  cases  by  the  issuing  of  an  at- 
tachment, the  maxim  expreBsio  umus  est  ex- 
chisio  aJteriua  applies xiil.  305 

Section  1278  of  the  Code  of  Civil  Proce- 
dure, relating  to  judgments  against  one  of 
several  joint  debtors  by  confession,  is  remedi- 
al, and  should  be  liberally  construed xiii.    74 

Repeals  by  implication  not  favored;  when 

arise .xv.  187 

•  Changing  common  law,  strictly  construed. 

XV.  139,  187 

In  construing,  it  is  not    to  be    presumed 

that  any  innovation  upon  the  common  law, 
further  than  is  absolutely  necessary,  has  been 
made  xv.  151 

Laws  of  1875,  Chapter  497,  Section  53,  re- 
lating to  execution  issued  out  of  New  York 
Marine  (now  City)  Court,  was  repealed  by 
General  Repealing  Act  of  1877 xv.  227 

In  construing  two  apparently  conflicting 

sections  of  the  Code  of  Civil  Procedure  they 
should  be  construed  together  so  as  to  allow 
both  to  stand  if  that  is  possible xvi.  375 

In  construing,  legislative  intent  must  be 

the  guide xvi.  375 

Repeal  by  implication  not  favored xvi.  375 

When  former  statute  not  repealed  by  later. 

xvi.  375 

General  provisions  or  provisions  of  gen- 
eral acts  when  do  not  repeal  special  provis- 
ions or  special  acts xvi.  375 

Must  be  construed  with  reference  to  the 

objects  to  be  accomplished  and  evils  to  be 
remedied xvi.  270 

Courts  cannot  correct  supposed  errors  or 

defects  in  statutes;  they  should  bring  a  mean- 
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ing  out  of  not  into  them xvi.  320 

Shonld  be  so  construed  as    to  effectuate 

purpose  of  law-makers xvi.  343 

Reasonable  construction  (Should  be  adopted 

wbere  intention  is  doubtful  or  uncertain.  .xvL  343 

Whether  a  subsequent,  repeals  a  prior  one, 

in  the  absence  of  eicpress  words,  depends  up- 
on the  intention  of  the  legislature xvi.  198 

When  part  of  statute  only  will  not  be  held 

to  have  been  repealed  by  implication xvi.  198 

Laws  1879,  Chapter  316,  repealed  by  Code 


Civ.  Pro.,  Sections  1866,  1867 xvi.  198 

—  The  statute  requiring  a  corporation  sued 
upon  a  promissory  note  or  other  evidence  of 
indebtedness  to  serve  with  its  answer  or  de- 
murrer an  order  directing  the  trial  of  the  is- 
sues should  be  strictly  construed  and  not  ex- 
tended beyond  the  strict  limitations  of    the 

terms  employed  

Effect  of  non-adoption  of  proposed  section 


of  Revised  Statutes  upon  those  adopted. xvii.  124 
Section  871  of    Consolidation  Act    is  re- 


enactment  of  provisions  of  Revised  Laws  of 
1813  as  modified  by  Laws  of  1840,  Chapter 
326  xviii.  113 

—  Rule  as  to  construction  of xix.  403 

—  The  rule  as  to    repeals  by    implication 
stated  xix.    91 

Laws  of  1849  and  1851 — conferring  upon 


certain  special  county    judges  and    surro- 
gates powers  of  county  judge  at  chambers — 
not  repealed  by  Code  of  Civil  Procedure. xix.    91 
—  Amendments  to,  should  not  be  construed 
to  have  retroactive  effect  unless  intention  to 

give  them  that  effect  is  plain .xix.  232 

In  statutory  proceedings,  must  be  strictly 


construed    xix.  217 

—  Laws  of  1890,  Chapter  583,  provides  for 
the  fees  of  the  sheriff  of  New  York  County 
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as  an  ^itirety,  and  by  implication  repeals 
Section  3307,  Sub-division  6,  so  far  as  it  re- 
lates to  the  fees  of  that  sheriff xx.  376 

Mnst  be  construed  in  light  of  intrinsic  dif- 
ferences between  the  several  kinds  of  common 
law  actions xx.  204 

Should  be  construed  so  as  to  effectuate 

remedy  for  which  they  are  designed xxi.      1 

Section  829  of  the  Code  of  Civil  Procedure 

prohibiting  a  party  from  testifying  in  his  own 
behalf  to  a  personal  transaction  and  commu- 
nication with  decedent  in  certain  cases  is  to 
be  liberally  construed xxi.      1 

When  cannot  be  extended  by  construction 

for  purpose  of  bringing  party  within  its 
spirit   xxi.  170 

Penal,  will  not  be  so  construed  as  to  re- 
sult in  infliction  of  punishment  which  may 
not  have  been  intended xxii.    74 

In  statute  making    failure  to    pay  costs 

punishable  as  a  contempt,  permissive  expres- 
sions should  not  be  considered  as  mandatory. 
xxii,    74 

See  Canal;  Code  of  Civil  Procedure;  Con- 
stitutional Law;  Laws. 

Rule  as  to  interpretation  of  statute  adopt- 
ing prior  statute,  and  effect  of  subsequent 
amendment  of  such  prior  statute xxiii.  140 

**  May  *'  should  be    construed  **  must  ^' 

where  power  is  conferred  for  benefit  of  the 
public  or  a  third  person xxiii.  365 

Authentication  of,  what  is  a  proper. xxvii.  303 

Bequests  under,  to  unincorporated  so- 
ciety upheld,  when xxvii.  303 

Under  Section  942,  Code  Civil  Procedure. 

xxvii.  303 

Of  lAmitationa.    In  an  action  for  legacy, 

begins  to  run,  when xxvii.  303 
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Court  of  Equity  will  not  permit  the,  to  be 
used  as  an  instrument  for  perpetrating  fraud. 
ii.  366 

Agreement  of  factor  to  pay  for  goods  sold 

by  him  for  which  his  customers  fail  to  pay, 
not  within  ii.  340 

See  Evidence.    Statute  of  Frauds. 

Contract  to  sell  lands    through  amicable 

foreclosure  of  mortgage,  which  has  been 
partly  consummated  by  foreclosure  and  sale 
is  not  void  under  statute  of  frauds,  and  ac- 
tion may  be  maintained  to  recover  sum 
agreed  to  be  paid  for  permitting  the  fore- 
closure   viii.  127 

When  a  contract  is  void,  defendant  may 

move  for  judgment  upon  the  pleadings,  and 
set  this  up  as  a  defense  in  his  answer,  .xxxiv.  178 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

STAT  OF  PROCEEDINGS. 

On  appeal  from  interlocutory  judgment, 
when  should  be  granted i.      9 

When  stay  of  proceedings  pendbig  motion 

vacated   ix.  412 

— —  When  stay  of  proceedings  after  entiy  of 
judgment  prevents  service  of  notice  of  entry 
and  is  ground  for  setting  it  and  admission  of 
its  service  aside xviii.  286 

See  Commission 

When  appeal  does  not  operate  as xx.  113 

When  filing  undertaking  an  appeal  does 

not  stay  proceeding xxi.  210 

►  When  order  staying  proceedings  pending 

appeal  should  not  settle  execution xxi.  210 

Where  judgment  of  costs  stays  proceed- 
ings  xxi.  221 

See  Appeal;  Bill  of    Particulars;    Costs; 


Execution;  Injunction;  Judgment  Creditor's 
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Action;  Pleadings,  Answer;  Security  for  Costs. 

An  order  to    stay    proceedings    upon  a 

judgment  apealed  from  may  be  made  by  a 
judge  out  of  Court xxiv.  156 

An  order  of  the  special  term,  setting'aside 

the  award  of  commissioners,  is  an  order  af- 
fecting a  substantial  right,  and  the  Court 
has  power  to  grant  a  stay  on  an  appeal  from 
such  order xxv.  233 

See  Contempt  xxv.  363 

A  stay  may  be  obtained  and  at  the  same 

time  the  party  may  appeal  from  the  order 
reducing  the  verdict.  This  is  not  inconsistent. 
xxxiv.  181 

STENOGRAPHER. 

See  Costs;  Evidence. 

STENOGRAPHER'S  FEES.  . 

The  law  in  regard  to  pajTnent  of,  on  filing 
note  of  issue  in  first  department  is  still  in 
force   xiii.  334 

Not  repaid  to  party  paying,  on  discontinu- 
ance of  action xiii.  334 

— -  Upon  reference;  not  taxable  in  the  ab- 
sence of  stipulation  providing  therefor.xxiii.    46 

STENOGRAPHER'S  MINnTES. 

When  order  requiring  parties  to  action  to 
pay  for  copy  of  for  use  of  Court  may  be  made. 

ix.  406 

See  Costs. 

STILLWELL  ACT. 

See  Imprisonment. 

STIPULATION. 

A  verbal  stipulation  between  attorneys  is 

not  enforceable xiii.  395 

When  letters  between    attorneys  do  not 

constitute  xviii.    30 
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Of  attomeyBy  cannot  be  enforced,  nnlesB  in 

writing xviii.    30 

When,  not  to  take  defanli  enforced. .  .xix.  134 

When,  that  referee  fix  his  own  fees  valid, 

; XX.  167 

When  made  in  opoi  Oonrt  has  same  force 

and  effect  as  if  made  in  writing xxii.    22 

To  refer  remains  operative  eo  far  as  pre- 
scribing mode  of  trial  is  concerned  nntil 
canse  is  finally  disposed  of xxiL    22 

That  referee  fix  the  amonnt  of  his  own 

fees  is  invalid xxii.  146 

See  Appeal;  Attorney  and  Client;  Evi- 
dence. 

STIPULATIONS, 

Power  of  parties  to  make xxiv.    49 

When,  made  by  attorney  binds  client .  xxiv.    49 

Ifote  on  power  of  attorney  to  bind  client  by 

stipulation.  xxiv    45 

Of  attorneys,  to  evade    notice  of    trial 

xxviii.    18 

Party  bonnd  by,  in  an  action  for  rental 

damages  xxx.  118 

STOCKHOLDER. 

See  Corporations. 

STOLEN  GOODS. 

Possession  of,  received  withont  knowledge 
that  they  were  stolen,  is  not  a  crime.  ."1 . .  .iii.  284 

STSEET. 

When  fee  of  remains  in  prior  owners,  sub- 
ject to  right  of  way xi.  239 

When  deed  conveys  to  center  of xi.  236 

When  commissioners  in  proceedings  to  im- 
prove street  is  judicial  officer  and  disquali- 
fied because  related  to  party xxL  201 

Such  conmiissioners  constitutional  officers. 

xxi,  201 
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See  Nuisance. 

•  Openings.    Discretion  is    conferred  npon 

the  Board  of  Apportionment  to  acquire  title 
of  land  for  streets,  etc xxxv.    86 

SUBMISSION  OF  C0NTR0VEBS7. 

AflSdavit  on,  to  be  made  by  party v.  407 

Power  of  Court  to  go  beyond  etatement 

presented  vii.  245 

Is  action  xvi.  323 

See  Costs. 

Should  be  dismissed  where  Court  cannot 

render  any  judgment  authorized  in  such  a  pro- 
ceeding    xbc.  262 

Should  be  dismissed  where  only  judgment 

Court  can  render  is  by  an  injunction xix.  262 

Instance  of  a  case  in  which  only  relief 

Court  could  grant  which  would  be  at  all  ef- 
fectual was  an  injunction xix.  262 

Court  cannot  draw    inferences    with  re- 
spect to  fact  not  stated xxii.  251 

Revocation  of    Submission.    Destroys    a 

stipulation  that  forms  part  of  it xxiv.  219 

The  party  who  revokes  is  chargeable  in  an 

action  by  any  other  party  to  the  submission, 
for  his  expenses  incurred  in  preparing  for  the 

same xxiv.  219 

Upon  an  agreed  statement  of  facts  pursu- 


ant to  the  provisions  of  Sections  1279,  1280, 
1281,  Code  Qvil  Procedure xxxiv.    66 

SUBPOENA. 

Under  foreign  commission,  sufficiency  of 

affidavit  for xxviii.    14 

When  not  issued  to  take  testimony  for 

use  in  action  pending  in    Court  of    foreign 
country ix.  174 

See  Corporation;  Supplementary  Proceed- 
ings. 
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When  party  may  be  compelled  by,  to  pro- 
duce books,  etc.,  on  examination  before  trial 
i.  194 

How  should  be  obeyed  by  attorney,  when 

it  requires  him  to  produce  papers  received  by 
him  from  his  client  in  the  course  of  his  prof es- 
fiional  employment vii,  374 

Production  of  books  of  domestic  oorpo- 

ration,  how  compelled  by xiii.  222 

When  production  of  papers  not  required. 

xvi.  188 

Will  not  issue  to  compel    production  of 

books  before  commission  appointed  by  Court 
of  another  State xxvii.  291 

SUBROGATION. 

The  payment  of  a  note  by  an  indorser  af- 
ter an  action  thereon  has  been  commenced 
against  the  maker,  entitles  him  to  be  subro- 
gated to  any  right  the  plaintiff  may  have 
acquired,  including  the  right  to  prosecute  the 
action  iii.  56,  445 

He  may  ask  to  be  substituted  as  plaintiff. 

iii.  445 

The  indorser  not  applying  for  leave  to  con- 
tinue the  action  in  his  own  name,  it  is  prop- 
erly continued  in  the  name  of  the  original 
plaintiff,  who  becomes  the  trustee  of  the  en- 
dorser as  regards  the  moneys  sued  for,  when 
recovered   iii.    56 

The  provisions  of  the  Code  (Section  756), 

which  provide  for  the  substitution  of  a  per- 
son to  whom  the  interest  of  a  party  has  been 
transferred,  pendente  lite,  do  not  apply  to  Sur- 
rogate's  Ciourts v.  449 

Successor  in  office  of    Commissioners  of 

Highways  cannot  be  substituted  in  his  place 
as  a  party  to  an  action  brought  by  or  against 
him  as  such v.  226 
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See  Abatemeat  and  Revival;  Action;  Part- 
nership; Secnrity  for  Costs. 

SUBSCBIPTION. 

When  papers  contain  sufficient  subscrip- 
tion of  name  and  address  of  attorney xiv.  360 

SUBSTirUTED  SERVICE. 

When  plaintiff  is  entitled  to xxvii.  166 

SUBSTITUTION. 

Of  indemnitors  on  bond  as  defendants  in 

place  of  sheriff xxv.  283 

Application  to  substitute  defendant  un- 
der Section  820  of  the  Code;  rival  claimants 

disagree  as  to  amount  due xxv.  288 

Of  representatives  of  deceased  plaintiff  as 

plaintiffs  in  the  action xxv.  163 

When  the  record  does  not  show  dissolu- 


tion of  a  corporation  it  is  discretionary  with 
the  Court  as  to  whether  or  not  a  receiver 
shall  be  substituted  as  plaintiff  in  an  action 
against  a  corporation  under  Section  756  of 

the  Code xxvi.  188 

It  is  discretionary  with  the  Court  to  refuse 


or  allow  a  receiver  of  a  corporation,  appelated 
in  a  sequestration  proceeding,  to  be  substi- 
tuted as  a  party  plaintiff,  in  the  place  of  the 

corporation xxvL  315 

Parties.   Where  a  party  to  an  action  does, 


while  the  action  is  pending,  the  action  can- 
not legally  proceed  to  judgment  without 
bringing  in  his  personal  representatives  as  a 

party  xxix.  263 

Under  Section  452,  Code  Civil  Procedure, 


where  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties,  the  Court  must  direct  them 

to  be  brought  in xxix.  263 

—  Where  a  debtor  dies  pending  a  suit  against 
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Mm  by  crefditonr  to  set  aside  traiMrfers  of  prop- 
erty to  his  wife,  and  the  wife  is  appointed  ad- 
ministratrixy  the  Court  may  substitute  the 
administratrix,  though  she  has  an  individual 
interest  in  the  litigation xxix.  263 

See  Additional  Parties xxx.  122 

SUCCESSOR  IN  INTEREST. 

Who  is,  who  should  be  made  parties  where 
action  survives i.  126 

SUMUART  PROCEEDINOS. 

Where  petition  in,  verified  and  verification 
signed,  omission  to  sign  the  petition  itself  is 
not  a  jurisdictional  defect i-  423 

Plea  by  tenant  must  be  a  verified  answer; 

counter-affidavit  is  not  a  valid  plea,  and  does 
not  create  an  issue,  nor  entitle  to  trial i.  446 

See  Injunctions  in  Summary  Proceedings; 

Objection;  Preliminary;  Prohibition,  Writ  of. 

Provisions  as  to  actions  before  justice  of 

the  peace  apply  to,  before  him,  except  when 
otherwise  provided  by  statute ii.  278 

The  provisions  giving    a  justice  of    the 

peace  four  days  to  render  judgment,  apply  to 
summary  proceedings ii.  278 

When  stay  on  appeal  from  judgment  in, 

unauthorized ii.  336 

See  Appeal;  Injunction;  Mandamus;  Writ 

of  Prohibition.^ 

When  execution  of  warrant  in,  will  not  be 

enjoined  except  in  case  where  proceedings  on 
judgment  in  action  of  ejectment  would  be. 
iv.  159 

The  cases  in  which  such  injunction  will  be 

granted,  stated iv.  159 

Appeal  cannot  be  taken  from  order  in,  un- 
til it  is  made  and  entered  in  justice's  docket. 
V.  141 

Costs  granted  in  such  order  must  be  paid 
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to  perfect  the  appeal v.  141 

When  allowance  of  $45  costs  in,  in  case  of 

forcible  entry  and  detainer  not  excessive,  .v.  141 

Tenant  cannot  deny  landlord's  title  in.vi.  286 

When  adjudication  as  to,  proceeding  not 

res  adjudicata vi.  286 

Injunction,  when  granted vii.  311 

Power  of  Court  to  adjourn vii.  311 

Effect  of  unauthorized  adjournment,  .vii.  311 

Warrant,  by  whom  made vii.  311 

Oosts  on  appeal  from  final  order  in,  same 

as  on  appeal  from  judgment vii.  112 

Form  and  contents  of  petition  and  judg- 
ment, in  proceedings  to  recover  possession 
of  real  property  for  non-payment  of  rent. viii.  177 

Proof  of  service  of  notice  to  quit,  when 

necessary   viii.  177 

Justice  has  no  power  to  award  damages 

in   viii.  177 

WTien  he  does  so,  the  error  may  be  cor- 
rected on  appeal viii.  177 

When  may  be  maintained  to  remove  one 


entering  upon  real  property  under  a  claim  of 

legal  title,  as  an  intruder  or  squatter ix.  370 

' Form  of  undertaking  given  to  stay.xi.  310,  321 

When  prosecution  of,  should  be  enjoined. 

xi.  310,  321 

See  Superior  Court  of  the  City  of    New 

York. 

When  writ  of  prohibition  not  granted  to 


restrain  continuance  of xii.  414 

What  notice  to  quit  requisite  to  recov- 


ery of  possession  of  property  purchased  at 

foreclosure  sale xii.  358 

When  may  be  adjourned,  and    for  what 


cause xii.  358 

Rule  for  the  conduct  of  justice  in,  is  the 


same  as  in  civil  actions,  except  where  differ- 
ent course  is  prescribed  by  law xii.  358 
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When  equitable  title  is  not  a  defense,  .xii.  358 

All  steps  must  be  carefully  taken,  and  all 

commands  of  statute  literally  obeyed,  or  judg- 
ment is  invalid xiiL    50 

When  affidavit  of  service  of  precept  infiuf- 

ficient  because  it  did  not  aver  that  a  copy  of 
the  Code  of  Civil  Procedure,  Section  2241,  was 
endorsed  thereon  xiii.    50 

.  Precept  served  otherwise  than  i)ersonally 

ineffectual  unless  copy  of  Section  2241  of  the 
Code  of  Civil  Procedure  is  indorsed  thereon. 
xiii.    50 

Cannot  be  continued  by  justice  of  District 

Court  in  the  City  of  New  York,  after  his 
term  of  office  has  expired xiv.    47 

May  be  adjourned  in  District  Court  in  the 

City  of  New  York  by  clerk,  in  absence  of  jus- 
tice, either  before  or  after  answer xv.  411 

In  New  York  District  Court,  should  con- 
form in  all  respects  to  actions  therein,  where 
there  is  no  express  condition  of  law  to  the 
contrary  xv.  411 

Bent  not  due  at  time  of  disposition,  may 

be  recovered  thereafter  in  action  for  use  and 
occupation   xv.  340 

Statute  relating  to  has  not  been  changed 

by  the  Code  of  Civil  Procedure xvi.  445 

— —  Can  only  be  maintained  where  lease  termi- 
nates by  its  own  terms,  but  not  where  the 
landlord  has  option  to  terminate  on  breach 
of  a  condition xvi.  445 

Counter-claim  cannot  be  pleaded  in.  .xvii.  224 

.  What  may  be  proven  under  denials  in  an- 
swer   xvii.  224 

-^ Form  and  contents  of  answer xvii.  224 

Breach  of  covenant,  no  defense  in xvii.  224 

Fact  that  part  of  rent  demanded  only  is 

due,  no  defense,  unless  it  has  been  tendered 
or  paid;  if  amount  due  is  unknown,  tenant 
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mnBt  cause  it  to  be  ascertained  and  then  ten- 
der or  pay  it xvii.  224 

Tenant  may,  nnder  denial  of  indebtedness, 

obtain  benefit  of  provision  of  lease  that  there 
shall  be  an  apportionment  of  rent  in  case  ten- 
ant is  deprived  of  nse  of  part  thereof xvii.  224 

Payment  may  be  proven  in,  although  not 

pleaded xvii.  224 

When  validity  of  final  order  in,  may  be  at- 
tacked collaterally  because  not  made  within 
time  limited  by  statute xvii.  325 

Issuance  of  warrant  in,  not  stayed  by  in- 

,  junction  if  justice  acts  within  his  jurisdic- 
tion   xvii.    64 

Injunction  not  granted  staying  issuance  of 

warrant  because  justice  erroneously  overruled 
objections  to  suflSciency  of  petition  (not  go- 
ing to  jurisdiction)  nor  because  tenant  was 
not  permitted  to  avail  himself  of  defense  of 
former  action  pendiug xvii.    64 

See  District  Court  in    the  City  of   New 

York;  Injunction;  Justice's  Court. 

Power  of  Court  to  order  new  trial  upon 

reversal  of  order  in xviii.  259 

Power  of  Court  to  refuse  to  direct  restitu- 
tion upon  reversal  of  order .xviii.  259 

When  restitution  may  be  had  after  re- 
versal of  final  order xix.  180 

Failure  of  tenant  who  has  been  dispos- 
sessed to  re-enter  after  reversal  of  final  order 
does  not  deprive  him  of  any  right  to  recover 
for  damages  sustained  up  to  time  that  restitu- 
tion was  ordered xix.  180 

If  use  of  premises  and  of  crops  and  fruit 

which  tenant  might  have  gathered  from  time 
he  was  put  out  until  restitution  was  ordered 
are  of  value,  he  can  recover  in  such  a  case 
therefor   xix.  180 

When  petition  in,  insufficient  because  it 
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does  not  finfficiently  describe  petitioner's  in- 
terest in  the  property xix.  217 

Statute  relating  to,  mnst  be  strictly  com- 
plied with xix.  217 

Enforcement  of  warrant  in,  may  be  stayed 

by  injunction  where  proceedings  are  void  for 
want  of  jurisdiction xix.  217 

Petition  and  warrant  describing  under- 
tenants whose  names  are  unknown  as  ^'  John 
Doe  and  Richard  Roe,  Under-tenants,*'  is  suf- 
ficient, particularly  where  the  sub-tenants  re- 
move from  the  premises  pursuant  to  the  pre- 
cept    xix.  234u 

Removal  by  tenant  from  premises  pursu- 
ant to  requirements  of  precept  and  before  issu- 
ance of  warrant,  amounts  to  a  surrender  of 
the  premises  and  cancels  the  lease  and  also 
deprives  a  sub-tenant  of  right  to  remain. xix.  234 

Where  upon  return  day  named  in  precept, 

justice  endorses  the  final  order  on  the  papers, 
signs  the  warrant  and  delivers  it  to  the  clerk, 
his  jurisdiction  over  the  proceedings  termi- 
nates and  he  has  no  further  power  therein  and 
cannot  even  amend  the  final  order  or  warrant; 
it  is  no  part  of  his  duty  to  deliver  the  war- 
rant to  the  officer  who  is  to  execute  it xix.  234 

Issuance  of  warrant  cancels  lease  between 

landlord  and  his  immediate  tenant  and  also 
cancels  all  leases  to  sub-tenants xix.  234 

See  Injunction. 

When  may  be  maintained  for  forcible  en- 
try and  detainer xxi.  116 

Fact  that  petitioner's  entry  was  itself  for- 
cible no  defense xxi.  116 

— '  TSfote  am  defense  in  case  of  forcible  entry. 
xxi.  119 

Statute  relating  to  summary  proceedings 

to  be  strictly  construed xxii.  269 

Petition  in,  in  case  of  forcible  entry  and 
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detainery  must  set  forth  petitioner's  title  or 
estate xxii.  269,  271,  note. 

Simply  alleging  that  petitioner  is  entitled 

to  premises  is  not  sufficient xxii.  269 

Jurisdiction  not  acquired  where  allegation 


of  interest  insufficient xxii.  269,  271,  note. 

—  Technical  objection  will  defeat xxii.  269 

Enforcement  of  warrant  will  be  enjoined 


where  petitioner's  interest    in  premkes  not 

sufficiently  stated  in  petition xxii.  271,  note. 

—  Jurisdiction  of  justice  in,  with  reBpeet  to 

equitable  defenses xxiii.  220 

Justice  cannot  require  attorney  to  diow  his 


authority  to  appear xxiii.    71 

—  Rules  of  supreme  court  apply  to xxiii.    71 

—  When  tenant  may  invoke  aid  of  court  of 
equity,  and  enjoining  summary  proceedings. 
xxiii.  220 

—  When  not  restrained  by  writ  of  prohibition. 
xxiii.  417 

— r  Provisions  of  code  as  to  trial  of  question  of 
title,  do  not  apply  to xxiii.  417 

—  Question  of  title  does  not  arise  in  only  a 
question  of  possession xxiii.  417 

—  Right  of  justice  to  try  and  power  of  jus- 
tice to  dismiss  where  questions  of  title  appear 

on  plaintiff's  proof xxiii.  417 

What  is  sufficient  cause  for  refusing  order 


awarding  possession xxiii.    71 

—  Justice  cannot  adjourn  of  his  own  motion. 
xxiii.    71 

—  Justice  cannot  delay  making  of  order  in, 
without  sufficient  cause xxiii.    71 

—  Design  and  intent  of  statute  providing  for. 
xxiii.     71 

—  When  appeal  from  order  in,  does  not  act  as 
«tay    xxiii.    29 

—  Stay,  pending  api>eal  from  judgment  for 
rent^  does  not  prevent  demand  of  rent  and 
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malnteiiaiice  of  sammarj  proceedings  because 
of  non-payment xxiii.    29 

Demand   for   rent   when   pre-reqnisite  to 

maintenance  of xxiii.    29 

Beview  of  proceedings  in,  on  appeal. .  .xxiv    45 

Default  in,  may  be  opened  by  justice. .  .xxiv    45 

What  questions  reviewed  on  appeal  from 

order  in xxiv.    45 

What  affidavits  do  not  overcome  presump- 
tion arising  from  Marshall's  return  of  servlca 
xxiv    45 

Merits  must  be  shown  on  motion  to  open  de- 
fault.   xxiv.    45 

Note  on  showing  merits  on  motion  in  Dis- 
trict Court  to  open  default xxiv.    45 

Landlord  may  remove  sub-lessee  after  ex- 
piration of  lease  to  lessee xxv.    86 

Injunction  to  stay  warrant  and  open  judg- 
ment denied. xxv.    92 

Counterclaim  against  guardian  personally 

not  available  in  summary  proceedings. . .  .xxv.  106 

Sufficiency  of  answer xxvi.  318 

A  lessor  who  has  parted  with  his  entire 

estate,  cannot  institute  proceedings  for  the  re- 
moval of  the  lessee xxvi.    29 

EflPect  xxxi.    29 

Counter-claim  for  damages  in xxxi.    81 

SUMMONS. 

Defects  in ;  designation  of  unknown  defend- 

ante  i  1,  133 

See  Service  by  Publication. 

-  Attomey^s  signature  to,  may  be  printed. . .  ii  125 
In  action  for  penalty  given  by  dty  ordi- 
nance must  have  a  general  reference  to  ordi- 
nance indorsed'  upon  it,  if  complaint  is  not 
served  with  it ii.  125 

See  Name. 

When  may  be  amended  by  inserting  real 
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iiam€8  of  defendants  in  place  of  name  under 

which  they  did  business iv.  144 

When  substituted  service  of,  ordered vi.  366 

Time  to  answer  when,  so  served vi.  366 

-  Proof  on  entry  of  judgment  oni vi.  366 

Provisions  of  Code  relating  to  service  of,  by 

publication  equally  applicable  to  infant  as  to 
an  adult vi.  216 

-^ —  Infant  when  estopped  from  denying  regular- 
ity of  such  service vi.  261 

Indorsement  on,  in  action  for  penalty  when 

not  necessary ix.  257 

Object  of  such  indorsement ix.  257 

Absence  of,  waived  by  general  notice  of 

appearance   ix.  257 

When  indorsement  on,  in  action  for  penalty 

not  sufllciently  specific ix.  262 

When  jurisdiction  not  acquired  because  in- 
dorsement not  sufKcient ix.  262 

See  Divorce;  Name;  Service. 

Not  invalidated  by  containing  matter  not 

required  to  be  stated x.  214 

Effect  of  service  of  summons  on  person  not 

named  as  defendant,  and  of  his  api>earance.xii.  428 

See  Penalty;  Servica 

When  title  to  action  may  be  amended  by 


substituting  name  of  president  of  unincorpor- 
ated association  in  place  of  its  name xiv.  126 

—  Effect  of  service  of  summons  upon  person 
not  named  as  defendant,  and  his  appearance 
xiv.    27 

—  See  Misnomer;  Service. 

—  Amendment  of  notice  stating  amount  judg- 
ment will  be  talLcn  for  in  case  of  default. .  .xv.  320 

—  Not  void  in  New  York  City  Court  because 


requires  answer  in  twenty  instead'  of  six  days. 
XV.  330 

—  See  Amendment;  Service. 

—  Not  void  because  it  contains  name  of  person 
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not  properly  defendant,  but  may  be  amended 
by  striking  gucli  name  out xvL  120 

When  not  Bnffieiently  served  on  foreign  cor- 
poration   xvi,  241 

When  cannot  be  served  by  publication,  or 

without  the  State  upon  non-remdent xvL  279 

What  must  be  shown  on  application  for 

order  for  service  by  pubiicationi xvi.  279 

What  service  of  gives  City  Court  of  New 

York  jurisdiction  over  foreign  corporation. 
xix.  418 

When  amendment  of,  not  allowed  after  new 

trial  has  been  ordered  in  action  of  ejectment 
upon  payment  by  defendant  of  costs. ....  .xix.    46 

What    endorsement    on,    sufficient,    when 

served  without  complaint  in  action  for  a  sep- 
aration    xix.  424 

See  Servica 

Jurisdiction  is  not  acquired  by  City  Court 

of  New  York  by  service  of  summons  upon  de- 
fendant without  the  State  requiring  him-  to 
answer  within  six  days xxii.  356 

See  Appearance;  Justice's  Court;  Penalty; 

Service. 

Copy  served  controls xxiii.  319 

Court  named  in  copy  served,  is  Court  in 

which  action  is  pending,  although  other  papers 
are  entitled  in  another  Court xxiiL  319 

J?ee  Service. 

In  City  Court,  order  shortening  time  to 

answer  must  specify  the  shorter  time. . .  .sdv.  217 

When  plaintiflf  is  entitled  to  substituted  ser- 
vice   xxvii.  166 

Service  of  summons  upon  an  incompetent 

xxvii.  209 

Leave  to  bring  action  essential xxvii.  299 

Amending.    Correcting  misnomer  and  stat- 
ing representative  capacity xxviii.  244n 

'  Changing  character  in  which  sued,  .xxviii.  245n 
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Service  of,  by  constable,  a  party.    Under 

section  156  of  the  Oode  of  CSvil  Procedure^ 
a  constable  cannot  serve  a  summons  in  an 

action  in  which  he  is  plaintiff xxviii.    89 

Service  of,  where  defendant  conceals  him^ 


self  with  intent  to  avoid  service xxz.  242 

—  Amendment  of.  Personal  service  gives  jur- 
isdiction, though  name  was  erroneously  stated. 
xxxii.  127 

—  By  Publication. 
What  necessary  to  confer  jurisdiction  of 


source  of. xxxiv.  326 

SX7NDAY. 

When  must  be  excluded  in  computing  time. 
xiii.  147 

SUPERIOR  GITT  COURT. 

When,  has  no  jurisdiction  of  action  against 

foreign  corporation iii.    36 

Objections  to  jurisdiction  may  be  taken  at 

any  time  and  although  not  pleaded iii.    36 

Has  jurisdiction  to  grant  injunction  stay- 


ing summary  proceedings xi.  321 

When  has  jurisdiction  of  action  brought  by 

a  non-resident  of  the  city  against  a  foreign  cor- 
X>oration  upon  a  cause  of  action  arising  with- 
out the  State xx.  179 

When  has  jurisdiction  of  action  against  for- 
eign corporation xxiii.  106 

See  Court  of  Common  Pleas;  Jurisdiction. 

SUPERSEDEAS. 

See  EJxecution  against  the  Person. 

SUPPLEMENTAL  PLEADINOS. 
See  Pleading. 

SUPPLEMENTARY  PROOEEDINOS. 

Supreme  Court  First  Department  no  juris- 
diction in i.    32 
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Supreme  Court  First  Department  has  jur- 

isdiction  in i.  118 

►  "When  for  costs  only ;  on  judgment  recovered 

and  execution  issued  prior  to  September  Ist^ 
1880   i    33 

When  in  execution  presumed  to  have  been 

returned i.    34 

See  Oosta 

Affidayit  of  default  necessary  in  proceed- 
ings to  punish  for  contempt iL    32 

Partner  not  served  with  summons  may  be 

examined  as  to  partnership  property  on  judg- 
ment entered  against  the  partners  jointly,  .iii.  240 

Second  examination  of  judgment  debtor  in, 

not  allowed  when  similar  proceeding  in  an- 
other jud^gment  between  the  same  parties  is 
pending. iv.  273 

Judgment  debtor  wbo  expends  his  earnings 

for  his  personal  services  rendered'  within  sixty 
days  next  before  the  institution  of  supplement- 
ary proceedings,  for  the  support  of  a  family  de- 
pendent upon  him  is  not  guilty  of  contempt, 
although  the  order  for  his  examination  con- 
tained the  usual  injunction iv.  255 

Motion  for  receiver  in,  when  denied. . .  .iv.  274 

Money  owing  to  debtor  but  not  dlie  and 

payable  at  the  time  an  order  in  was  served, 
cannot  be  reached  by iv.    16 

Share  of  practicing  lawyer  in  N.  Y.  Law 

Institute  cannot  be  reached  in iv.  274 

Testimony  in,  must  be  filed v.    41 

See  Attorney's  Lien. 

Mode  of  compelling  production  of  books  on 


examination  in vi.  360,  362 

—  Corporation  may  be  compelled  to  produce 

books,  etc. vL  362 

-*-—  Examination  in,  where  ddbtor  has  nuade  as- 

agnment  for  benefit  of  creditors  not  confined 
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to  property  acquired  suteequent  to  assignment. 
vi.  232 

Order  appointing  receiver  in,  in  place  of 

one  who  has  resigned,  properly  made  by  Court 
and  not  by  judge vi.    74 

r  Notice  of  application  for  receiver  in,  when 

necessary   vi.    36 

Receiver  may  be  appointed  in,  either  before 

or  after  return  of  execution  and  on  examina- 
tion of  third  party. .  .^ vi.  394 

Note  on  appointment  of  receiver  in  supple- 
mentary proceedings vi.  396 

May  be  maintaiped  on  return  of  second 

execution  issued'  within  ten  years,  although 
more  than  ten  years  have  elapsed  since  return 
of  first  execution vii.    98 

Form  of  subpoena  requiring  attendance  of 

witnesses  in viii.  386 

Instance  of  case  in  which  costs  of  motion  to 

punish  for  contempt  refused vii.  386 

lien  acquired  by,  enforceable  after  death  of 

judgment  debtor  only  in  Court  in  which  pro- 
ceedings pending;  Surrogate's  Court  has  no 
jurisdiction   viii.  354 

Order  for  examination  of  judgment  debtor 

in,  vacated  when  execution  not  issued  out  of 
proper  Court viii.    48 

May  be  maintained  on  judgment  against  the 

plaintiff  in  an  turtion  for  costs viii.    43 

What  is  sufficient  return  of  execution  to 

authorize   viii.  135 

—  What  is  sufficient  proof  of  indebtedness  to 
authorize  examination  of  third  party  in. .  .viii.    43 

Extent  of  examination  of  judgment  debtor 

who  has  made  assignment  for  the  benefit  of  his 
creditors viii.  242,  247,  note. 

See  Judgement  Creditor's  Action. 

—  Extent  of  examination  in,  where  debtor  has 
made  general  assignment ix.  408 
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Fact  that  execution  was  issued  out  of  Gourt 

of  Record  when  vuffldenitly  appears ix.  342 

Court  has  powei  to  order  debtor's  appear- 
ance after  return  day  haa  passed ix.  342 

Object  of  provisions  of  the  Obde  relating  to 

sucb  proceedings ix.  342 

See  Judgment  Creditor's  Action. 

When  trust  fund  cannot  be  reached  in. .  .x.-  210 

When  received  appointed x.  210 

Instance  of  case  in  which  application  for 

receiver  denied x.  210 

Under  the  Code  of  Procedure  were  proceed- 
ings in  the  action,  but  are  now  special  pro- 

ceedings,  but  they  are  such  in  the  action 

xi.  343,  349,  note. 

Jurisdiction  of  justice  other  than  one  before 

whom  proceedings  instituted xL  278 

Power  of  justice  in  one  judicial  district  to 

order  continuance  of  proceedings  before  a  jus- 
tice in  another  district xi.  278 

Form  of  order  made  in  one  judicial  district 


for  examination  of  judgment  debtor  before 
referee  in  another xi.  223 

—  The  powers  of  a  county  judge  in  supplement- 
ary proceedings  are  wholly  dependent  upon  the 
statute xi.  343 

—  The  power  of  the  Supreme  Court  in  supple- 
mentary proceedings  pending  before  a  county 
judge,  stated xi.  232,  349,  note. 

—  Referee  may  be  appointed  in xi.  444 

—  What  use  of  money  earned  within  sixty 
days  is  contempt xi.  108 

—  Party  to,  by  whom  punished  for  contempt. 
xi.  278 

—  Receiver  in,  does  not  and  cannot  acquire 
titie  to  property  dtuate  without  the  State. . . . 
xi.  343,  349,  note. 

—  Property  of  a  judgment  debtor  on  which  the 
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judgment  is  not  a  lien,  cannot  be  reached  in. . 

xi.  343,  349,  note. 

Court  cannot  order  transfer  to  receiver  of 

property  situate  without  the  State,  xi.  343.  349,  note. 

Are  statutory  proceedings  and  operative 

only  on  property  debtor  has  at  tim«  order  is 

granted xi.    87 

Do  not  affect  after-acquired  property. .  .xi.    87 

'  Salary  of  public  officer  cannot  be  reached 

in xi.    87 

See  Appeal ;  Contempt 

Are  special  proceedings xii.  168 

'  Are  special  proceedings  in  flie  action 

xii.  152,  165 

What  presumptions  exist  in xii.  152 

Order  in,  how  entitled xii.  168 

When  examination  in,  on  judgment  recov- 
ered in  the  City  Court  of  Brooklyn,  may  be  had 

outside  of  that  city xii.  165 

May  be  maintained  in  a  proper  case  where 

there  is  anything  unpaid  on  the  judgment;  par- 
tial payment  will  not  warrant  the  vacation  of 

order   xii.  832 

How  disputed  question  as  to  payment  in 

such  a  case,  settled xii.  332 

Order  for  examination  in,  cannot  be  served 


upon   a  non-resident  while  he  is  attending 
Court,  although  not  as  a  witness xii.    20 

—  See  Appeal;  Receiver. 

—  Upon  proof  of  return  of  execution  issued 
against  one  of  two  joint  debtors^  upon  a  judg- 
ment against  them  for  a  joint  assault,  supple- 
mentary proceedings  may  be  maintained 
against  the  debtor  whose  property  the  execu- 
tion was  issued,  and  a  receiver  tiiereof  ap- 
pointed    xiii.  327 

—  Power  of  Court  to  order  application  of 
moneys  growing  due  under  a  contract  levied 
on,  under  an  attachment  to  payment  of  jud^- 
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ment    xui,  338 

A  third  person  cannot  be  examined  in,  as  to 

property  of  a  corporation xiii.  155 

Receiver  not  subject  to  examination  in. xiii.  155 

Production  of  books  may  be  required  on  ex- 
amination of  cori>oration  as  third  party  by  the 
service  of  a  subpoena  duces  tecum  upon  an 
officer  haying  control  thereof xiii.  222 

Production  of  books  cannot  be  secured  by 

service  of  subpoena  on  mere  employee  of  cor- 
poration haying  custody  of  books  as  such,  but 
haying  no  control  thereof xiii.  222 

One  haying  an  office  in  the  same  building 

with  the  judgment  creditor's  attorney  cannot 
be  appointed  referee  in,  and  where  he  has  been 
so  appointed,  the  debtor  will  not  be  punished 
for  contempt  in  failing  to  comply  with  his 
directions   xiii.  288 

Bflfect  of  issuing  of  execution  and  levying 

thereunder  aftet  institution  of xv.  323 

Statute  must  be  strictly  followed xv.  324 

Are  not  a  substitute  for  execution xv.  324 

Remedy  by  execution  must  be  fli«t  exhaust- 
ed  XV.  324 

When  receiver  may  be  appointed xv.  324 

Title  of  receiver  to  real  property  of  debtor. 

XV.  324 

Power  of  Court  to  direct  debtor  to  transfer 

real  property  to  receiver xv.  324 

When  and  how  debtor  required  to  transfer 

seat  in  exchange  to  receiver xv.  344 

See.  Execution. 

When  not  discontinued  by  failure  or  referee 

to  attend xvi.  183 

Old  proceedings  must  be  terminated  before 

new  ones  begin xvi.  183 

— '  When  orders  made  in  may  be  reviewed  in 

first  instance  by  appeal xvi.    56 


VOL.  XXXVI.    DIGEST. 647 

SUPPLEMENTARY  PROGEEDINOS— Coitt  pagb 

Judgment  creditor  has  same  right  to  com- 
pel attendance  of  witnesses  and  production  of 
tM)ok8  and  pa>perB  and  to  examine  them  as  he 
has  in  action  at  law xvii.  138 

Assignee  for  benefit  of  creditors,  when  not  a 

party  to,  instituted  against  his  assignor . . .  xvii.  138 

^— '  £#xtent  of  examination  of  assignee  for  bene- 
fit of  creditors  as  witness  in xvii.  138 

Question  put  to  judgment  debtor  or  witness 

not  objectionable  because  it  may  show  that  an 
assignment  made  by  the  debtor  is  fraudulent. 
xvu.  138 

May  be  maintained  although  they  will  aid 

in  prosecution  of  another  action xvii.  138 

Objection  to  maintenance  of,   cannot  be 

taJben  by  witness,  but  can  only  be  taken  by 
party xvii.  138 

Order  requiring  witness  to  answer  question 

caimot  be  assailed  on  appeal  from  order  pun- 
ishing for  contempt xvii.  138 

Nat  <m  subpoena  in xvii.  142 

ISfot  on  examination  as  to  assigned  property. 

xvii.  144 

Affidavit  to  procure  order  for  examination 

of  third  person,  when  sufficient,  although  on  in- 
formation and  belief xvii.  178 

Funds  in  hands  of  receiver  in,  how  applied. 

xvii.  383 

When  concluded  are  not   thereby  aban- 

donedy  discontinued  or  dismissed xvii.  443 

When  instituted  by  both  order  and  warrant, 

Tacation  of  order  does  not  affect  warrant,  xviii.  296 

May  be  maintained  upon  a  justice's  judg- 
ment within  ten  years  after  return  unsatisfied 
of  an  execution  issued  against  the  property  of 
the  judgment  debtor,  nothwithstanding  the 
judgment  itself  is  4>arred  by  the  six  years 
statute  of  limitations xviii.  354 

When  dismissed  because  of  defect  in  execu- 
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tion xviii.  159 

When  corporationi  may  be  examined  as  wit- 
ness in,  and  required  to  produce  its  books  and 
im.pers xviii^  198,  200,  note. 

When  order  for  examination  of  third  per- 
son not  affected  by  return  of  execution  after 
it  was  granted xviii.    81 

Who  may  move  to  vacate  order  for  exami- 
nation of  third  person xviii.    81 

When  order  is  not  invalidated  by  fact  the 

name  of  Oourt  is  not  correctly  stated.  • .  .xviii.  288 
When  irregularities  cannot  be  taken  ad- 


vantage of  because  not  specified  in  moving 

papers  xviii.  296 

When  order  directing  delivery  of  property 


to  receiver  not  made xviii.  296 

—  When  notice  of  application  for  appointment 

of  receiver  not  necessary xviii.  288 

— '  When  removal  of  receiver  must  be  accom- 


panied by  appointment  of  substituted  receiver. 

xviii.  288 

—  When  order  appointing  receiver  in,  need 

not  recite  jurisdictional  fa.cts xviii.  288 

Oourt  has  jurisdiction  of,  founded  on  jus- 


tice's judgment  notwithstanding  execution  was 
issued  by  attorney  alone  and  not  signed  by 

county  clerk xix.  446 

When  appointment  of  receiver  in,  incom- 


plete  • xix.  446 

—  Maintenance  of,  upon  justice's  judgment 
duly  docketed  in  the  county  clerk's  office  is  not 
prevented  by  fact  that  action  upon  judgment 

i^  barred xix.  210 

—  Objection  that  supplementary  proceedings 
are  not  brought  in  time  and  cannot  be  main- 
tained because  judgment  is  barred  by  statute 

of  limitations,  is  waived  if  not  duly  taken. xix.  210 

—  Such  objection  no  ground  for  vacating  re- 
ceivership in  such  proceedings. xix.  210 
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— -  When  can  be  maintained  upon  justice^s 
judgment,  notwithstanding  an  action  upon  the 
judgment  is  barred xix.      7 

May  be  maintained  upon  a  justice's  judg- 
ment at  any  time  within  ten  years  after  the 
return  of  an  execution xix.      7 

Are  not  proceedings  in  an  action,  but  are 

special  proceedings xix      7 

Cannot  be  maintained  upon  a  justice's  judg- 
ment recovered  by  default  where  the  name  of 
the  defendant  is  incorrectly  stated  in  the  sum- 
mons and  is  not  there  described  as  flctitious> 
notwithstanding  it  has  been  corrected  by 
ex  parte  motion xix.    43 

When  order  of  warrant  must  direct  con- 
tinuance of,  before  another  judge xix.  403 

When  affidavit  to  obtain  order  for  exam- 
ination of  third  person  may  be  on  information 
and  belief xix.  139 

When  costs  may  be  awarded  against  judg- 
ment debtor  on  examination  of  third  person. 
xix.  139 

See  Eecdver. 

Order    for    examination    in,    granted'    by 

county  judge  when  properly  entitled  in  Su- 
preme Court XX.  382 

What  earnings  of   judgment  delbtor   are 

exempt  from  seizure  in xx.  274,  276,  note. 

What  earnings  are  personal,  when  resulting 


from'  business  carried  on  by  judgment  debtor 
on  his  own  account xx.  274,  276,  note. 

—  When  witness  not  exempt  from  service  of 
order  f&r  examination  in xxi.    34 

—  Lnproper  service  of  said  order  does  not  in- 
validate the  order,  but  merely  affects  its  ser- 
vice.   xxi.    34 

—  One  cannot  while  returning  from  testifying 

in^  be  arrested xxi.  294 

—  Order  for  examination  of  third  party  in, 
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granted   upon    affidayit   ayerring   thait   sndi 
party  is  indd[>ted  to  or  has  propefrtj  of  the 
judgment  debtor,  upon  information  and  belief 
without  stating  tiie  source  thereof,  is  irr^ular, 

but  not  without  jurisdiction xsi.  297 

To  what  county  execution  must  have  been 

issued  to  sustain  order  of  examination  for 

third  person xxi.    96 

When  objection  to  insufficiency  of  affidavit 

not  waived  by  appearing  and  submitting  to 

examination xxi.    96 

When  order  is  appealaible xxi.    96 

When  affidavit  insufficient  to  sustain  order 

in,  because  averments  as  to  residence  or  place 
of  business  as  to  third  persons  having  property 
or  being  indebted  are  in  the  alternative. xxi.  96,  237 

See  Appeal;  Omtempt 

When  abandoned xxii.  216 

What  use  of,  property  not  contempt. .  .xxii.  216 

Where  a  debt  which  cannot  be  levied  on 

under  execution  is  paid  to  the  sheriff  pursu- 
ant to  an  order  in  supplementary  proceedings, 
the  lien  required  in  the  suppl^nentary  pro- 
ceedings follows  said  fund  into  the  sheriff's 
hands,  and  Itie  moneys  should  be  applied  to  the 
satisfaction  of  the  judgment  of  the  creditoar 
maintaining  said  proceedings,  notwithstanding 
there  is  a  prior  execution  upon  another  judg- 
ment in  the  hands  of  the  sheriff xxii.  235 

Property  delivered  to  sheriff  pursuant  to 


order  in  supplementary  proceedings  is  to  be 
treated'  as  if  levied  upon  by  virtue  of  an  execu- 
tion issued  by  the  judgment  creditor  who  insti- 
tuted the  proceedings xxii.  2SI5 

Is  substitute  for  creditor's  bill  in  equity, 


and  service  of  order  for  examination  therdn 

gives  creditor  lien  on  assets  of  debtor xxii.  235 

\^TIien  money  deposited  in  lieu  of  bail  can- 


not be  reached  in xxii.  173 
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Production  of  books,  how  forced xxiii.  258 

— —  When  maintainable  against  foreign  corpor- 
ation  xxiii.  1»,  246 

When  receiver  of  fbreign  corporation  may 

be  appointed. xxiii.  191,  246 

Office  fbr  transaction  af  business  in  person, 

defined xxiii.  178 

Error  in  affidayit  as  to  date  of  issuing  ex- 
ecution may  be  disr^arded xxiii.  178 

Order  for    second    eitamination    may  be 

granted  where  the  moving  affidavits  show 
that  the  debtor  has  subsequently  acquired 
property  or  that  new  facts  have  come  to  the 
knowledge  of  the  applicant xxiv.  268 

— —  Supplementary  proceedings  are  special 
proceedings   xxiv.  292 

Papers  therein  should  be  filed  with    the 

county  clerk xxiv.  292 

To  execution  cannot  be  founded  upon   a 

judgment  entered  upon  a  forfeited  recogni- 
zance without  action xxiv.  146 

Order  requiring  third  person  to  pay  over 

money,  the  ownership  of  which  is  in  dispute. 
XXV.  320 

— —  Effect  of  direction  to  third  person  to  pay 
over XXV.    44 

The  interest  of  a  beneficiary  in  a  trust 

fund,  created  by  a  person  other  than  the 
debtor,  cannot  be  reached  in  proceedings  sup- 
plementary to  execution,  and  a  bill  by  a  re- 
ceiver in  supplementary  proceedings  in  the 
nature  of  a  creditor's  bill  to  subject  the  sur- 
plus of  such  a  trial  fund  cannot  be  main- 
tained   XXV.  380 

—  Under  Section  2442  of  the  Code,  a  Judge  of 
the  City  Court  of  New  York  has  power  to  ap- 
point a  referee  in  proceedings  supplementary 
to  execution  upon  a  judgment  recovered  in 
said  Court xxv.  390 
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Where  defendant,  a  foreign  corporation, 

had  within  this  State  a  business  and  fiscal 
agency  within  the  meaning  of  the  Code,  prior 
to  the  appointment  of  a  receiver,  it  is  not  sub- 
ject to  proceedings  supplementary  to  execu- 
tion   xxxi.  295 

See  Receiver. 

Directed  against    only  such    property  as 

the  judgment-debtor  has  in  hie  possession  or 
under  his  control  or  which  is  actually  due  to 
him  xxvii.  109 

Judgment    debtor    may    be     examined 

though  record  owner  of  real  estate xxvii.    90 

Jurisdiction  to  try  conflicting  title  by  stip- 
ulation   xxvii.    15 

No  future  earning  of  any  kind  rendered 

within  sixty  days  preceding  such  order  if 
necessary  for  the  use  of  his  family  can  be 
reached   xxvii.  109 

Trustee  subject  to  an  order  in  supplemen- 
tary proceedings  for  the  examination  of  the 
trustee  to  make  discovery  on  oath  concern- 
ing trust  funds xxviii.    23 

The  statutory  provision,  with  regard  to 

supplementary  proceedings,  are  intended  as 
a  simple  substitute  for  the  creditor's  bill  usu- 
al in  chancery  proceedings xxix.  383 

Appointment  Qf  receiver  in .xxix.  383 

Testimony  taken  in,  admissible  to  im- 
peach evidence  upon  tria] xxxi.  248 

Conflicting  rights  of  receiver  in  supple- 
mentary proceedings  and  execution  creditor. 
Application  of  Section  2469 xxxii.  864 

The  City  of  New  York  may  institute  such 

proceedings  for  collection  of  taxes xxxiii.    19n 

SUPREME  COURT. 

Will  not  review  discretionary  order  of  a 
County  Court .iv.  302 
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Jurisdiction  of,  to  construe  will xi.    77 

Has  not  jurisdiction  to  decree  that  any 

portion  of  the  costs  of  an  action  be  paid  out 

of  assets  of  estate xi.  115 

See  Supplementary  Proceedings. 

Has  power  to  amend  a  confession  of  judg- 
ment, on  motion xvii.      8 

See  Appeal;  Costs;  Injunction;  Jurisdic- 
tion; Lunatic;  Security  for  Costs. 

SURETY. 

See  Contempt;  Undertaking. 

Liable  on  bond  as  indemnitors  only.  .xxiv.  340 

Liability  of  surety  released  under  Section 

2600  of  the  Code xxv.  357 

Application  to  punish  for  contempt  a  su- 
rety upon  a  bond  to  secure  the  release  of  prop- 
erty covered  by  a  mechanic's  lien xxvii.    80 

•  Justification.    Bonds    given  by  a  surety 

company  and  sworn  statements  showing  its 
condition,  will  be  approved  and  accepted  by 
the  Court xxviii.  340 

Obligation  of  a  surety  on  a  note  is  to  the 

payee,  and  not  the  maker,  and  is  of  no  validity 
until  after  the  note  has  been  delivered,  .xxix.  120 
Judgment  against  a  surety  on  a  note  is  not 


binding  on  the  maker,  where  he  was  not  a 
party  to  the  suit xxix.  120 

—  Right  to  be  relieved    and  to  compel    its 
principal  -to  account xxx.  266 

—  See  Appeal. 


SXmPLUS  MONEYS. 

When  property  is  left  in  trust  to  receive 
the  rents  and  profits  thereof  for  the  benefit  of 
the  testator's  son,  the  title  to  the  property 
vests  in  the  trustees,  and  the  principal  of  the 
trust  is  not  liable  for  the  payment  of  the  son's 
debts,  nor  is  a  receiver  in  supplementary  pro- 
ceedings on  a  judgment  against  the  son  en- 
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titl^  to  participate  in  any  form  in  the  surplns 
moneys  arising  from  the  foreclosure  of  a 
mortgage  npon  said  real  estate xxiv.  369 

On  mortgage  foreclosure.    See  Mortgage 

Foreclosure. 

• Proceedings  as  to.    Who  entitled  to  notice 

on xxviii.      4 

Proceedings  when  claimant  is  entitled  to 

notice  of  application  for  reference xxxiv.    24 

Power  of  the  Court  to  appoint  person  to 

appear  in  interest  of  party  who  is  insane,  but 
has  not  been  judicially  declared  insane. xxxv.    48 

SUBROGATES'  COURTS. 

What  power  can  be  conferred  upon i.  319 

Section  780  not  applicable  to,  when  default 

opened  in i.  162 

What  proofs,  etc.,  are  required  to  secure 

the  recording  of  an  exemplified  copy  of  a  for- 
eign will  and  the  record  of  its  probate ii.  226 

See  Administration,  Letters  of;  Adminis- 
trator; Costs;  Will. 

"Surrogate  has  no  authority  to  adjudicate 

upon  the  validity,  etc.,  of  claims  against  an 
estate  or  to  a  share  therein  on  the  final 
accounting  of  an  executor  or  administrator. iii.    99 

A  petition  for  the  probate  of  a  will  exe- 
cuted in  duplicate,  which  does  not  recite  that 
fact,  is  irr^ular iii.    66 

Counsel  fee  is  an  expense  of  administra- 
tion' which  may  be  charged  ux>on  an  estate 
when  incurred  in  the  interest  of  the  estate. iii.  384 

Surrogate  may  order  its  payment iii.  884 

When  paid  by  administrator,  etc.,  should 

be  charged  in  his  account,  and  if  proper 
allowed   iu.  384 

-  Surrogate  cannot  grant  allowance  to  con- 
testant  iii.  384 

Surrogate  not  divested  of  jurisdiction  by 
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accoanting  of  administTator  in  foreign  Pro- 
bate  Court iii.  229 

See  Evidence;  Executor  and  Administra- 
tor; Findings. 

Oommissionfi  to  testamentary  trustees  the 

same  as  tliose  allowed  to  executors iy.  280 

Amount  of,  when  fund  originally  less  than 

flOOyOOO,  was  increased  by  income  to  more 
than  that  sum iy.  280 

Has  power  to  determine  controyersy  in 

regard  to  title,  et<!.,  to  legacy  or  distributiye 
share  iy.  120 

Should  decree  payment  of  claims  against 

administrator  when  no  written  answer  filed. iv.  218 

Extent  of  power  of,  to  direct  the  applica- 
tion of  money  in  the  hands  of  a  temporary 
administrator   iv.  177 

See  Administration,  Letters  Testamentary 

and  of;  Appeal;  Costs;  Executor  and  Admin- 
istrator; Guardian,  Special;  Will. 

Jurisdiction    of,    to    determine    rights   of 


legatees yi.  245 

Effect  of  irregular  service  of  citations  in 

'Snrrogattfs  Court vi.    15 

Appointment  of  guardian  ctd  litem vi.    15 

—  When  decree  made  on  accountings  of  exec- 
utor, trustee  and  guardian  will  not  be  opened 
vi.  389 

—  Power  of,  to  open  decrees  and  grant  new 
hearing  vi.  389 

—  Power  of,  to  punish  for  contempt vi.  250 

—  See  Evidence;  Executor  and  Aidiministrator. 
Sale  of  decedent's  real  properiy  to  pay 


debts V.  421 

—  Application  of  proceeds v.  421 

—  See  Commission  to  take  Testimony;  Parties 
to  Action;  Subrogation;  Will. 

—  Citations,  how  served  on  non-resident,  .vii.  237 

—  Objection  to  claim  of  creditor  by  whom 
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raiaed yii.  273 

See   Executor   and    Adminitstrator;    Real 

Estata 

When  juriadiction  acquired  in  proceedings 

for  sale  of  decedent's  estate  to  pay  debts,  .yiii.  206 

Appointment  of  special  guardian  of  infants 

interested  therein yiii.  206 

Effect  of  failure  to  give  infants  notice  of 

application  for  appointment  of  special  guar- 
dlian   viii.  206 

Power  of  surrogate  to  appoint  on  his  own 

motion   Tiii.  206 

When  surrogate  not  deemed  to  have  taken 

judicial  notice  of  paper  filed  in  his  office. . .  viii.  414 

Beturn  on  appeal viii.  414 

—  Application  in,  for  leave  to  issue  execution, 
is  a  special  proceeding viii.  453 

See  Appeal;  Costs;  Will. 

When  surrogate  will  determine  validity, 

construction  or  legal  effect  of  disposition  of 
personal  property  in  proceedings  for  probate 
of  will ix.  293 

Source  of  surri^te's  power  to  revoke  let- 
tors  of  administration ix.  243 

Estates  are  generally  to  be  administered 

under  direction  of  without  outside  control  or 
interference  ix.  378 

Mode  of  enforcing   judgment   against   a 

decedent  ix.  378 

When  Court  in  which  judgment  was  recov- 
ered against  a  decedent  should  not  grant  leave 
to  issue  execution ix.  378 

Debts  of  decedent,  how  paid ix.  378 

Jurisdiction  of,  to  try  disputed  claims  in 

proceedings  to  sell,  etc.,  real  estate  for  pay- 
ment of  debts ix.  197 

Order  denying  motion  that  separate  issues 

be  tried  together  when  not  appealable ix.  100 

Appeal  from  order  of  surrogato  when  does 
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mot  stay  proceedings ix.  100 

See  Executor  and  Administrator;  Guar- 
dian; Testamentary  Trustee. 

Examination  of  witness  before  trial,  when 


ordered  and  when  taken  in  proceeding  for 

XKrobate  of  a  will x.  178 

—  A  decedent's  real  property  may  be  sold  for 

the  payment  of  funeral  expenses x.  172 

When  sale  of  decedent's  real  property  for 


the  payment  of  debts  not  ordered x.  201 

—  When  judgment  not  a  lien  on  said  prop- 
erty   X.  201 

—  Effect  of  accounting  on  proceedings  for 
sale  of  real  property x.  201 

—  What  witness  should  be  examined  upon 
contestants'  demand  upon  probate  of  will.  .xi.  164 

—  When  assumed  upon  appeal  that  surrogate 
determined  that  witnesses  were  material. .  .xi.  164 

—  Party  demanding  production  of  witnesses 
thereby  waives  all  objections  to  their  compe- 
tency    <r xi.  164 

—  When  witness  not  adverse  party xi.  164 

—  When  judgment  awarding  costs  in  action 
against  executor,  within  an  estate,  not  res 
adjudicata   xi.  115 

—  What  creditors  entitled  to  share  in  pro- 
ceeds of  real  estate  sold  for  payment  of  debts. 
xi.  115 

—  Oosts  cannot  be  paid  out  of  such  proceeds. 
xi.  115 

Amount  of  costs  allowed  executor  for  pre- 
paring accounts. xi.  115 

The  debts  for  which  a  decedent^s  real  prop- 
erty can  be  sold,  defined xi.  115 

Blxpense  of  defending  aictions  against  trust 

estate  cannot  be  paid  out  of  fund  arising  on 
sale  of  realty  for  payment  of  debts xi.  116 

See  Appeal ;  Commission. 

Jurisdiction  of,  to  admit  will  to  probate, 
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which  is  not  produced,  because  in  the  posses- 
sion of  a  foreign  Ooort  which  will  not  suffer 
it  to  be  removed  from  its  files xii.  35,  401 

When  requirement  that  will  be  produced 

before  surrogate  sufficiently  complied  with  by 
its  production  before  commissioners  to  take 
testimony   xii.  401 

When    will,    not   attested   by   subscribing 

witnesses,  may  be  probated xii,    35 

Jurisdiction  of,  expanded  rather  than  con- 


tracted, by  Code  CHvil  Procedure xii.    35 

—  Procedure  where  Court  has  general  juris- 
diction,  but  the  precise  way  in  which  juris- 
diction may  be  exercised  is  not  pointed  out. xii.    35 
Jurisdiction  of  surrogate  after  appeal  from 


his  decree  denying  application  for  revocation 
of  probate xii.  208 

—  When  cannot  order  substitution  of  attor- 
ney, or^  payment  of  attorney's  compensation. 
xii.  208 

—  When  proceedings  for  examination  of  per- 
son having  property  of  decedent  should  be 
discontinued xii.      1 

Debtor  cannot  be  examined  merely  for  pur- 


pose of  ascertaining  nature  and  amount  of 

liability  xii.      1 

Pending  an  appeal  from  a  judgment  recov- 


ered against  the  decedent  in  an  action  revived 
by  the  executor,  the  surrogate  will  not  direct 

its  payment xii.  383 

Application  for  leave  to  issue  execution  is 


not  inconsistent  with  proceedings  in  Surro- 
gate's Court  to  secure  its  payment xii.  382 

—  See  Appeal;  Attorney's  Lien;  Executor  anid 
Ajdministrator;  Reference;  Referee:  Trust  and 
Trustee. 

—  Rules  relating  to  amendments  in  Court  of 
Record  are  applicable  to  proceedings  in  Sur- 
rogate's Court xiii.  171 
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When  citation  in  proceedings  for  revoca- 
tion of  will  may  be  amended xiii.  171 

When  Surrogate's  Oourt  has  jurisdiction  of 

proceedings  for  revocation  of  probate,  although 
citation  defective xiii.  171 

See  C5ontempt. 

Ujwn  settlement  of  accounts  of  testamen- 
tary trustee,  the  surrogate  has  not  jurisdiction 
to  pass  upon  the  validity  of  a  release,  executed 
by  a  legatee  of  his  share  and  interest  i  nthe 
estate.  The  same  rule  applies  in  the  case  of 
testamentary  trustees  as  in  the  case  of  an  exec- 
utor   xiv.     64 

Petition  for  sale  of  decedent's  real  prop- 


erty need  not  show  precise  date  of  issuing  let- 
ters testamentary,  if  it  states  that  they  were 

issued  within  three  years xiv.  357 

Petition  for  sale  of  decedent's  real  prop- 


erty for  payment  of  debts  need  not  show  that 
there  is  not  a  valid  power  of  sale  for  that  pur- 
pose if  that  fact  appears  from  will  of  dece- 
dent   xiv.  357 

—  Where  a  decedent  acquired  real  property 
subject  to  a  mortgage,  the  mortgagee  is  neither 
a  necessary  or  a  proper  party  to  a  proceeding 
for  the  sale  of  decedent's  interest  therein  for 

the  payment  of  debts xiv.  357 

Proceedings  for  sale  of  decedent's  real  prop- 


erty for  payment  of  debts  aflFect  only  his  inter- 
est therein  at  time  of  his  death,  and  it  is  not 
necessary  to  inquire  therein  whether  his  estate 
has  acquired  another  interest  after  his  death. 

xiv.  357 

Instance  of  an  order  committing  an  execu- 


tor for  contempt  held  to  be  in  proper  form  and; 

sufficient xiv.  195 

—  Instance  of  case  in  which  motion  to  set 
aside  order  directing  payment  by  executor  of 
claim  of  creditor,  and  that  she  be  allowed  to 
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account^  was  not  improperly  denied xiy.  195 

Instance  of  an  order  directing  an  executor 

to  pay  the  claim  of  a  creditor  held  to  be  a 
decree xiv.  105 

See  Oofits. 

Power  and  duty  of,  in  imposing  coerts. .  .xv.  273 

When  answer  to  petition  for  payment  of 

claim  against  decedent's  estate  sufficient  to 
oust  surrogate  of  jurisdiction xv.  211 

— —  Payment  on  account  of  legacy,  when  or- 
dered before  expiration  of  one  year  from  issu- 
ance of  letters xv.    45 

See  Costs. 

When  surrogate  should  adjudicate  upon 


validity,  construction  and  effect  of  testator's 
estate    xvi.  412 

—  Surrogate  has  no  jurisdiction  to  construe  a 
disposition  of  real  property  made  in  a  will. xvi.  412 

—  Appeal  does  not  lie  from  order  denying  mo- 
tion to  dismiss  petition xvi.  292 

—  Power  of  surrogate  to  issue  supplemental 
citations  xvi.  292 

—  Limitation  to  proceeding  to  set  aside  pro- 
bate of  will xvi.  292 

—  Section  2517  of  the  Code  of  Oivil  Procedure, 
requiring  service  of  citation  within  sixly  days 
after  presentation  of  petition,  has  no  applica- 
tion to  proceeding  to  set  aside  probate  of  will. 
xvi.  292 

—  See  Appeal;  Executor  and  Adminitrtrator; 
Will. 

—  Practice  on  entering  judgment  in,  in  mak- 
ing and  settling  findings  and  in  settling  case. 
xviii.  270 

Where  motion  for  judgment  upon  verdict 


of  jury  after  trial  of  questions  arising  on  pro- 
bate of  will,  made xviii.    18 

—  When  jurisdiction  of  Supreme  Court  to 
order  judgment  in  such  case  cannot  be  ques- 
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Honed  on  appeal xviii    18 

When  motion  to  set  aside  a  decree  for  irr^- 

ularity  may  be  entertained xviii.  175 

When  sale  of  decedent's  real  property  to 

pay  defbts  cannot  be  ordered xviii.  115 

When  proceedings  commenced  idthin  time 


limited   xviii.  115 

When  evidence  of  sufficient  personal  prop- 


erty to  pay  debts  admissible xviii.  116 

—  Citation  issued  out  of^  corre8i>onds  to  sum- 
mons in  other  Court xix.  166 

—  When  service  by  publication  complete. xix.  166 

—  Determination  of,  as  to  inhabitancy  of  de- 
cedent upon  application  for  letters  of  adminis- 
tration canot  be  questioned  collaterally. .  .xix.  398 

—  See  Contempt 

—  What  must  be  shown  on  application  of  ad- 
ministrator de  bonis  nan  for  sale  of  decedent's 
lands  to  pay  his  debts xx.  357 

—  When  proceedings  under  such  application 
should  be  suspended  until  former  administra- 
tor has  accounted xx.  357 

—  Wlien  surrogate  cannot  direct  sale xx.  357 

—  Reference  cannot  be  ordered  on  accounting 
of  executor,  ordered  by  surrogate  of  his  own 
motion,  where  the  parties  in  interest  have  not 
been  brought  in xx.  270 

—  What  proceeding  in,  is  a  special  proceed- 
ing    XX.  270 

—  When  proceedings  to  sell  real  property  of 
decedent  to  pay  his  debts  cannot  be  reopened. 
XX.      8 

—  See  Executor  and  Administrator. 
Jurisdiction  of  proceedings  for  sale  of  de- 


cedent's real  property  to  pay  his  deibts  not 
acquired  where  petition  is  defective  in  any  of 

the  requisites  specified*  in  the  statute xxi.  326 

—  Decree  admitting  will  to  probate  is  irreg- 
ular where  surrogate  has  omitted  to  make  find- 
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ingg  of  fact  and  law xxi.    85 

See  Appeal;  Findings;  Will. 

Patent  of  jarisdiction  of,  to  con^tme  will. 

xzii.    65 

Jurisdiction  of,  is  limited  to  case  in  which 

it  is  expressly  conferred  by  statute  and  to 
such  incidental  powers  as  are  required  in  the 
proper  exercise  of  the  i)OwerB  expressly  con- 
ferred  xxii.    55 

Assignee  of  claim  against  decedent  may 

petition  for  its  payment xxii.    72 

Power  conferred  upon  surrogate  by  sta- 
tute cannot  be  limited  by  a  rule  made  by  him- 
self, and  a  rule  so  made  has  no  bearing  whatr 
ever  upon  the  validity  of  an  order  made  by  him. 
xxii.  377 

See  Aippeal;  Commission;  Guardian. 

When,  may  order  sale  of  decedent's  real- 

popoperty  to  pay  debts,  notwithstanding  there 
is  a  power  of  sale  in  the  executors xxiii.  128 

When  has  exclusive  jurisdiction  of  account- 
ing of  executor  or  administrator xxiv.    16 

Jurisdiction  of,  upon  final  accounting  to 


construe  will,  and  determiue  as  to  claim  and 
title  to  legacy  and  validity  of  assignment 
thereof   xxiv.    68 

—  When  has  equitable  jurisdiction xxiv.    68 

—  When  may  not  determine  disputed  claim 
against  estate xxiv.    68 

—  Note  on  jurisdiction  of  Surrogate's  Court 

to  adjudicate  upon  claim  against  estate,  .xxiv.    76 

—  Sections  755,757  of  the  Code  of  Civil  Pro- 
cedure do  not  relate  to  proceedings  in  Burro 
gate's  Court xxiv.  159 

—  Surrogate,  Special— Compensation  of, 
when  special  provision  for xxiy.  162 

—  Revocation  of  Pnybate.  Proceeding  for — 
when  barred  by  judgment  previously  rendered 
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— ^neiceasary  parties xzv.  158 

Proceeding  for;  when  citations  munt  issue. 

XXV.  186 

Surrogate's  power  to  detain  share  of  bene- 

flciaries,  where  an  account  shows  a  fund  ready 
for  distribution xxv.  357 

Special  proceedings  in  Surrogate's  Oourt 

against  an  executor  or  administrator  to  en- 
force the  payment  of  a  legacy  or  distributiye 
share^  or  an  accounting^  are  barred  by  the 
statute  of  limitation  If  not  commenced  within 
six  years  from  the  time  when  the  right  ac- 
crued to  compel  such  accounting  or  payment 
xxvi.    18 

Such  right  accrued  at  the  expiration  of  one 

year  from  the  granting  of  letters  or  at  the  out- 
side at  l^e  expiration  of  eighteen  months  there- 
from.  xxvi.    13 

The  Oode  has  conferred  upon  the  Surrogate 

power  to  enforce  a  decree  directing  the  pay- 
ment of  costs  by  proceedings  for  contemptxxvi.  368 

Surrogate's  Court  has  not  jurisdiction  to 

determine  controversy  when  validity  of  as- 
signment is  disputed xxvi.  250 

• See  Executor  and  Administrator. 

A  surrogate  has  no  power  to  direct  the  im- 
prisonment of  a  party  for  contempt  for  non- 
payment of  costs  and  disbuisements  awarded! 

in  Surrogate's  Oourt xxvii.      1 

Where  a  decree  was  entered  by  a  Surrogate 


Court,  establishing  the  validity  of  a  will  and 
admitting  it  to  probate,  which  decree  contained 
an  adjudication  construing  the  provisions  of 
the  will,  which,  on  appeal,  was  reversed  by 
the  Supreme  Court  on  a  question  of  fact,  and  a 
trial  of  the  issue  of  fact  as  to  the  execution  of 
the  will  was  directed,  and  a  verdict  in  favor  of 
the  due  execution  of  the  will  was  rendered, 
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upon  which  a  judgment  was  Altered  admitiiiig 
the  will  to  probata  directing  that  letters  of 
adminigtration,  with  the  will  annexed,  iasae  to 
the  proper  parties  upon  application  therefor, 
and  adjudging  that  the  judgment  be  remitted 
to  the  Surrogate  Court  for  further  proceedings 
to  carry  it  out,  and  to  make  it  ihe  judgment 
of  the  Supreme  Court  Held,  that  the  Surro- 
gate Court,  in  the  order  of  decree  entered 
therdn  on  ihe  judgment  of  the  Supreme  Court, 
cannot  include  its  former  adjudication  constru- 
ing the  provisions  of  the  will. xxvii.  336 

A  surrogate  has  power  to  correct  a  clerical 

or  arithmetical  error  in  a  decree  previously 
entered  in  his  Court,  although  more  than  two 
years  may  have  elapsed  since  its  entry,  .xxviii.  389 

Has  no  jurisdiction  to  determine  bar  of 

statute  under  Code,  Section  1822 xxviii.    98 

Distribution  of  surplus  moneys  arising  on 

foreclosure  of  mortgages  on  land  of  deceased 
mortgagor.    See  Mortgage  FVnreclosure. xxviii.  221 

What  must  be  shown  by  creditor  on  appli- 
cation for  leave  to  issue  execution xxix.  178 

The  Statute  of  Limitations  does  not  begin 

to  run  against  a  creditor,  whose  claim  is  con- 
tested, until  the  entry  of  judgment xxix.  178 

The  power  of  the  surrogate  to  open  a  decree 

and  order  a  rehearing  for  the  purpose  of  de- 
termining the  rights  of  a  claimant,  and  the 
statutes  of  the  administratrix  in  respect  there- 
to, are  as  lunple  as  the  need  requires xxix.  178 

Allowance  to  special  guardian.  A  Surro- 
gates Court  has  no  power  to  award  a  special 
guardian,  even  appointed'  on  its  own  motion  to 
represent  an  infant  party  to  an  aecutor's 
accounting,  any  compensation  for  his  services 
out  of  the  general  estate  of  the  decedent  in 
excess  of  the  costs  authorized  by  the  Code. xxix.  399 

Under  Section  2582  of  the  Code  of  CSvil 
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Procedure,  a  surrogate  has  jurisdictioii  to 
grant  letters  testamentary,  as  in  said  section 
provided,  pending  an  appeal  to  the  CJourt  of 
Appeals  from  his  decree  admitting  a  will  to 

probate xxix.  403 

Jurisdiction  of,  to  appoint  appraisers  in 

transfer  tax xxx      1 

Jurisdiction  of, xxxi.  387 

Power  of,  to  amend  decree xxxii.  194 

N^lect  to  make  a  decree  within  ninety  days 

passing  upon  referee's  report  in  proceeding 
for  the  removal  of  an  executor  and  trustee. .  • 

xxxii.  226 

Relation  of  attorneys.    What  it  has  power 


to  do. xxxii.    98 

A   surrogate    has   jurisdiction   to   decide 


whether  to  dismiss  probate  proceedings  for 

want  of  proof. xxxili.  129 

Accounting  of  executors  before  surrogate. 

Questions  of  survivorship  of  persons  who  per- 
ished in  a  common  disaster xxxiv.  279 

SURVIVAL  OF  ACTION. 

Of  cause  of  action xxv.  153 

See  Subrogation. 

For  benefit  of  next  of  kin,  statutory. .  .xxx.  149 

TAX. 

District  attorney  has  power  to  enforce  pay- 
ment of  collateral  inheritance  tax xix.  149 

life  tenant  to  pay.    See  life  estates. .  xxviii.  164 

And  penalties — ^Against  corporations. xxviii  185 

Statute  of  limitations  in  enforcing,  .xxviii.  185 

Local  board  of  assessors  cannot  intervene 

in  certiorari  to  review  special  franchise  tax..  • 
XXXV.    13 

TAX  DEED. 

Description'  of  land  in ii.  175 


666  CIVIL  PBOGEDUBE  BBPOBTPB. 

TAX  LEASE.  pagb 

See  Adyerse  PoeeeBsaon. 

TAXPATEB'S  ACTION. 

Action  to  Iiaye  appointment  of  police  cap- 
tains declared  Toid.  TazpayenP  action  under 
Section  1925  of  the  Code  is  not  maintainable  to 
try  title  to  office     xxxiii  206 

TAX  SALE. 

Inadequacy  of  sum  paid  at  tax  sale  in  the 
dty  of  Brooklyn  will  not  defeat  the  same  if 
there  has  been  the  statutory  advertisement  and 

no  fraud  or  evil  practice xiii.  178 

Mandamus  to  compel  the  cancellation  of 

certain  tax  sales xxzv.    84 

TAXES  AND  ASSESSMENTS. 

When  become  a  lien  on  real  properly,  .xviii.  112 

r  In  whose  name  assessed xviii  112 

See  Certiorari ;  Mandamus. 

TAXATION  OF  COSTS. 

A  proceeding  subsequent  to  entry  of  judg- 
ment   i.  200 

See  Costs. 

TAXING  BEFEBEE'S  FEES. 

On  sale  under  order  of  mortgage  foreclos-  i 

ure. xzviii.  192 


TBANSFEB  TAX. 

Jurisdiction  of  Surrogate's  Oourt  to  ajK 
point  appraisers xxx.      1 

TENANTS  IN  COMMON. 

In  the  absence  of  an  agreement,  one  tenant 
in  common  is  not  entitled  to  compensation  for 
collecting  the  rents  belonging  to  himself  and 

his  co-tenants xxviii.  897 

An  executor  who  intermeddles  with  the  real 

estate,  and  assumes  the  management  thereof 
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without  authority,  has  no  right  to  compensa- 
tion  even  for  yaluable  services  rendered  as 
such .xxviii.  397 

Whether  one  tenant  in  common  has  so  far 

acquiesced  in  the  management  of  the  property 
for  a  long  period  of  time  by  his  co-tenant  as  to 
be  estopped  from  denying  compensation  there- 
for ;s  generally  a  question  of  fact xxviii.  397 

See  Adverse  Possession;  Partition;  Real 

Property. 

TENDER. 

Amount  of,   paid  into  Oourt  belongs  to 

plaintiff   iii.  152 

One  party  or  the  other  must  pay  costs 

where  tender  made iii.  162 

When  defendant  entitled  to  costs  on  plain- 
tiff's acceptance  of iii.  152 

Law  of,  not  radically  changed  by  Code  of 


CJivil  Procedure viii.  329 

—  Pjpovisions  of  Oode  of  Civil  Procedure  appli- 
cable only  to  tenders  which  are  considered  as 
satisfying  and  discharging  debt  and  not  to  con- 
ditional tenders viii.  329 

—  When  may  be  con<Mtional viii.  329 

—  Tender  of  debt  to  pledgee  discharges  lien 
only   viu.  329 

—  Deposit  of  amount  of,  in  Court  not  neces- 
sary in  such  case viii.  329 

—  Payment  into  Court  is  necessary  to  per- 
fect   XV.    96 

—  When  notice  of  payment  requisite xv.    96 

—  When  right  to  notice  not  waived xv,    96 

—  What  admitted  by  and'  what  defenses 
waived  by xv.    96 

—  See  Pleading. 

—  Money  paid  into  Oourt  to  perfect,  belongs 
to  the  party  to  whom  it  is  offered,  although  he 
is  defeated  in  the  action  and  notwithstanding 


868  CIVIL  PBOCEDUBE  SEPOBTS. 

TENDES — Continued.  page 
the  action  is  to  recover  for  personal  injoriea 
xviii.    72 

Failure  to  give  notice  of  payment  into  Oonrt 

does  not  make  tender  a  nullity,  but  may  be 
waived  xviiL    72 

When  benefit  of,  not  waived xviii.    72 

Where  defendant  tenders  the  amount  it  c<m- 

siders  due,  and  pays  it  into  Ck)urt,  in  accord- 
ance with  Sections  731-734,  providing  that 
where  a  plaintiff  takes  out  the  money  paid  in, 
he  accepts  the  tender,  and,  if  the  tender  is  suffi- 
cienty  plaintiff  cannot  recover  costs,  and,  if 
he  proceeds  with  the  action  after  accepting  the 
tender,  the  sum  accepted  mucrt  be  deducted 
from  the  recovery,  tiie  acceptance  of  the  tender 
does  not  destroy  plaintiff's  riglht  to  proceed 
with  the  action  to  recover  the  balance  claimed, 
regardless  of  conditions  in  the  tender xzix.  332 

TERM  OF  SALE. 

Bights  and  obligations  of  purchaser  at 
judicial  sale  depend  uiK>n,  and  not  upon  oral 
declarations  of  auctioneer ziv.    88 

TESTAMENTARY  TRUSTEE. 

Effect  of  failure  to  signify  acceptance  of 

office  on  proceedings  for  removal ix.  397 

Removal  of,  on  account  of  non-residence. ix.  397 

Notice  necessary  on  appointing  successor  to 

testamentary  trustee  who  has  been  removedw 

ix.  897 

—  Bond  when  required  in  such  case ix.  397 

See  Bond;  Executor;  Executor  and  Admin- 
istrator; Surrogate. 

TESTAMENTARY  QUARDIAN. 

Mother  of  infant  cannot  be  appointed . .  xzv.    42 

TESTIMONY. 

Of  physician  as  to  the  mental  or  physical 
condition  of  his  deceased  patient^  when  ad- 
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mitted ; xxiv.  413 

Taken  without  the  State;  eKculaion  of  in- 
competent matter xxxii.  201 

TIME. 

Saturday  half -holiday  ghonld  be  excluded  in 
computing  time  to  plead  where  last  day  to  do 
flo  falls  on  Saturday ziii.  200;  contra^  xUi.  162 

When  excluded  in  computing  time  to  ap- 
peal  xiii.  147 

Provision  as  to  manner  of  computing  time^ 

applicable  to  Justice's  Court xiii.  147 

— ^—  See  Holiday.     , 

When  time  to  answer,  properly  extended 

until  after  examination  of  plaintiff  before  trial. 
xvii.  267 

See  Pleading. 

TITLE. 

.    See  Amendment;  Name. 

TITLE  mSURANOE  COMPANY. 

Does  not  sustain  any  official  position . . .  xix.    20 

Searches  of,  have  no  official  force  or  effect 

and  charges  for  cannot  be  taxed  as  disburse-, 
ments  in  action xix.    20 

TORT. 

Effect  of  partial  satisfaction  by  one  of  two 
joint  tortrfeasors vi.  135 

See  Husband  and  Wife;  Parties  to  Action. 

Is  merged  in  judgement • xiv.    19 

Counterclaim  in  action  of,  allowable  when. 

xxvii.  278 

In  another  State,  jurisdiction  of  Courts  in 

this  State.    See  Foreign  Corporations. .  .xxix. 

See  Married  Women^ 

TRADE-MABE. 

When  action  lies  to  restrain  infringement 
of  trade-mark,  and  recoyer  damages  therefor. . 
xii.  114 
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Frotection  of  trade-marks  was  a  well-recog- 
nized subject   of  jurisdiction   in    Oourts   of 
Equity  before  the  distinction  between  actions 
at  law  and  suits  in  equity  were  abolished,  .xii.  114 

Has  no  value  distinct  from  article  to  which 

it  applies xvi. 

TRANSFER  OF  DEMAND. 

By  defendant  in  attachment  suit^  if  made 
before  the  service  of  a  copy  of  the  warrant  of 
attachment,  is  good,  and  no  levy  can  be  made 

on  the  demand xziy.  432 

A  transfer  by  the  defendant  of  property  in 

tibis  State  for  the  purpose  of  compelling  a 
creditor  not  a  resident  of  this  State  to  enforce 
his  claim-  in  California,  is  not  within  the 
statutes  preventing  an  assignment  of  claims 
with  the  intention  of  hindering,  delaying  and 
defrauding  creditors .xxiv.  432 

TREBLE  DAMAGES. 

When  not  recoverable  in  action  for  waste. 
xxi,  383 

TRANSFER  TAX. 

Leasehold  interest  held  taxable  as  personal* 
poroperty   xxxii.  158 

TRESPASS. 

Action  for,  is  transitory v.  135 

See  Pleadings,  Complaint. 

In  actions  to  enjoin  trespass  consisting  of 

maintenace  and  operation  of  an  elevated  rail- 
road in  street  in  front  of  plaintiff's  premises 
where  past  damages  are  demanded,  the  past 
damages  are  mere  incident  to  the  equitable 
relief  asked  and  the  canse  of  action  is  single 
and  equitable xxi.  403,  420,  441 

In  such  action  fee  valne  is  not  in  issue,  and 

where  the  Court  determines  the  fee  value  and 
denies  the  injunction  in  case  it  is  paid  it  does 
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it  as  a  matter  of  favor  and  to  prevent  public 

injury  under  its  general  equitable  power 

xxi.403,  42a,  441 

Practice  where  issue  aa  to  past  damages 

axjises   xxL  441 

Instance  of  action  to  recover  damages  to 

plaintiff's  trees  in  which  the  evidence  did  not 
sufficiently  show  that  defendant  had  inflicted 
the  injuries xxii.  434 

See  Place  of  Trial;  Sheriff. 

TRIAL. 

Is  concluded  for  all  purposes,  except  Art 
IIL  of  Title  I.  of  Chapter  X.,  when  case  sub- 
mitted to  jury i.  247 

By  Ju/ry.     Not  in  all  cases  an  essential 

element  of  "  due  process  of  law  *^ i.  319 

See  Evidence. 

If  the  trial  of  an  issue  of  fact  is  begun  and 

witnesses  are  eKamined,  it  does  not  cease  to  be 
a  trial  because  a  nonsuit  is  ordered ii.  254 

Bight  to  change  of  place  of  trial  to  proper 

county  is  not  absolute  or  jurisdictional,  and 
may  be  waived' ii.  268 

When  convenience  of  witnesses  not  to  be 

considered  on  motion  to  change  place  of  trial. 
ii.  268 

It  seems,  the  Court  cannot  relieve  party 

from  failure  to  make  motion  to  change  place  of 
trial  in  time ii.  268 

See  Examination  before  Trial. 

What  amounts  to  waiver  of  notice  of . . .  .vi.    82 

Who  may  move  case  for vi    82 

Verdict  of  jury  on  specific  questions  of  fact 

in  action  triable  by  Court vi.  425 

Costs  to  plaintiff  when xiviii.  108 

Power  of  Court  to  disregard vi.  426 

Motion  to  confirm  service  of  notice  of  trial 

returned  not  proper  practice vii.    81 
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When  conclnded vii.  204 

Duty  of  attorney  to  remain  in  Ganrt  until 

it  is  ended viL  204 

Bight  of  Oourt  to  instruct  jury  after  they 


have  retired viL  204 

—  What  questions  to  be  determined  by  jury. 
vii.  188 

—  See  New  Trial 

—  Mode  of  trial,  whether  by  CJourt  or  jury,  to 

be  determined  by  demand  for  relief ix.  6,    40 

—  Instance  of  case  for  reformation  of  contract 


and  damages  for  its  breach,  triable  at  Special 

Term  ix.    40 

Jury  trial  of  counter-claim  in  equitable 


action,  how  obtained ix.      6 

—  When  right  to,  waived ix.      6 

—  When,  of  equitable  action  should  be  by 
Court.   ix.  226 

— ^When  reference  should  not  be  ordered ix.  226 

—  When  motion  for  change  of  place  of  trial 
for  convenience  of  witnesses  denied,  because  all 
the  defendants  did  not  join  therein x.  190 

—  Plaintiff,  by  uniting  legal  and  eqnitable 
causes  of  action,  waives  right  to  trial  by  jury. 
xii.  222 

—  Notice  not  necessary  where  new  trial 
ordered  on  appeal  in  first  department xii.  173 

—  Where  a  complaint  sets  forth  a  demand  on 
account  stated,  and  also  for  an  accounting,  it 
should  not  be  dismissed  for  failure  to  prove  the 
first  cause  of  action  where  the  second  is  sus- 
tained by  the  evidence xii.  334 

—  A  complaint  should  not  be  dismissed  on 
the  ground  that  the  facts  proved  showed  a 
cause  of  action  on  which  an  attachment  could 
not  issue,  on  the  ground  that  ani  attachment 
bad  been  granted  in  the  action;  but  U  seems 
that  a  different  rule  has  been  prescribed  in 
cases  of  arrest xii  334 
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See  Place  of  Trial;  Reference. 

Whea  ref  nfial  to  postpone  requires  reversal 

of  judgment xiii.  287 

The  Court  may  disregard  finding  of  jury 

in  equitable  action xiii.  215 

See  Interpleader. 

Action  cannot  be  tried  as  one  at  law,  where 

the  cause  of  action  is  equitable  in  its  nature, 
merely  because  the  complaint  demands  a  money 
judgment. xiy.  146 

When  trial  by  Court  proper,  although  com^ 

plaint  demands  money  judgment xiv.  146 

Dismissal  of  complaint,  when  should  not  be 

upon  the  merits xiy.  388 

Where  a  judge  has  properly  charged  the  law 

he  is  not  required  to  repeat  the  same,  in  order 
to  comply  with  a  request  containing  different 
language xiy.    36 

See  Reference 

What  is  proper  place  of,  in  action  for  nuis- 


ance   xy.    81 

What  is  proper  place  of,  in  action  against 

city  official xy.    81 

Bight  of  defendant  to  haye  trial  in  particu- 
lar county  cannot  be  defeated  by  joining  with 
him  another  party  who  has  not  such  right. xy.    81 

In  a  legal  action  parties  are  entitled  to  a 

jury  trial  and  cannot  be  depriyed  thereof  un- 
less they  expressly  waiye   it xy.  151 

When  Court  properly  refuses  to  submit 

questions  not  raised  by  issues  to  consideration 
of  jury xy.    56 

Where  issues  are  framed  for  trial  by  jury 

they  will  be  so  stated  as  to  ayoid  all  ground 
for  surprise xyii.  220 

Should  be  by  jury  in  action  against  executor 

to  recoyer  part  of  legacy xvii.  287 

•  When  order  directing  jury  trial  entirely  in 

discretion  of  Court xyii.    76 
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Ingtance  of  a  case  in  which  the  assigiimeiit 

of  a  bond  and  mortgage  by  a  wife  to  her  hnih 
bcmd  waa  not  proven zviL    68 

See  Jnry;  Reference. 

When,  of  canse  of  action  stated  in  com- 
plaint stayed  nntil  after  trial  of  eqnitable 
counter-claim   xx.  352 

Eiqnitable  canse  of  action  cannot  be  tried  at 

Oircnit  Court xx.  852 

Evidence  may  be  received  on  trial  of  action 

against  executor  or  adminiBtrat<M*,  which  is  ma- 
terial only  on  the  question  of  the  defendant's 
liability  for  costs xx.  384 

Adoption  of  verdict  of  jury  by  Court  in 

equitable  action xx.  189 

Consideration  and  validity  of  agreement  ad- 


mitted in  pleadings  cannot  be  questioned  on 

trial   XX.    84 

—  Bight  of  party  that  jury  should  be  instruct- 
ed to  disregard  immaterial  evidence xx.  218 

What  questions  are  of  fact  and  should  be 


submitted  to  jury xx.  179 

—  See  Place  of  Trial ;  Reference. 

—  Bight  to  jury  trial  of  issues  as  to  damages 
and  value  of  property  claimed  when  not 
waived xxi.  403,  441 

—  Jnry  trial  is  not  a  matter  of  right  in  an 
action  to  foreclose  a  mechanic's  lien,  but 
should  be  ordered  of  issues  as  to  damages  re- 
coverable under  counter-claim  for  delay  in  com- 
pletion of  work XXL  484 

—  Questions  in  such  action  as  to  extra  ,work 
and  payment,  and  whether  defendant  wae 
obliged  to  complete  certain  work  at  his  own 
expense  and  the  coets  thereof,  affect  neither  the 
value  of  property  nor  the  damages  recoverable 
by  a  party,  and  are  not  of  a  right  triable  by  a 
jury.    xxi.  484 

—  Jury  trial  is  not  a  matter  of  right  in  equit- 


VOL.  XXXVI,    DIGEST. 675 

TRIAL — Continued.  page 

able  action.. xxi.  420 

Amendment  of  Section  970  of  the  Code  of 

Civil  Procedure  entitling  jMurties  to  a  jury  trial 
of  certain  issues  does  not  apply  to  equitable  ac- 
tions, .xxi.  455,  overruling  403,  434,  441,  445,  note. 

Tbe  manner  in  which  issues  for  trial  by 

jury  in  equitable  actions  to  recover  damages 

for  trespass  should  be  framed,  stated 

xxi.  403,  441,  445,  note. 

Amendlnent  of  Section  970  of  the  ci>de  of 

Civil  Procedure  giving  right  to  trial  by  jury  of 
issues  as  to  value  of  property  recoverable  and! 
damages  is  constitutional . . .  xxi.  403,  441, 445,  note. 

Effect  of  intimation  by  trial  judge  of  his 

opinion  on  the  evidence xxi.  277 

See  New  Trial ;  Notice  of  Trial. 

'  What  claims  cannot  be  litigated  betweto  de-* 

fendants xxii.  253 

A  judge  or  jury  called  uiK)n  to  determine  a 

fact  upon  the  testimony  of  witneeees  may  prop- 
erly refuse  to  credit  tiie  testimony  of  a  witness 
who  is  a  party  in  interest,  although  it  be  wholly 
uncontradicted  and  his  credibility  is  not  other- 
wise impaired xxii.  398 

See  Place  of  Trial. 

See  Ejectment;  Notice  of  Trial. 

When  adjournment  of  property  refused. . . 

xxiii.    37 

Order  refusing  to  adjourn,  not  reviewable 

on  appeal xxiii.    37 

Where  motion  to  dismiss  complaint  is  made 

on  several  groundts  and  denied,  and  then  re- 
newed on  another  ground,  and  grajited  without 
specifying  on  what  ground,  any  of  the  grounds 
stated,  if  sufficient,  will  sustain xxiii.    41 

Upon  trial  of  demurrer,  a  claim  by  defend- 
ant that  complaint  is  defective  should  receive 
first  conmderation xxiii.  188 

'  Practice  upon  trial  of  equitable  where  cause 
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of  action  at  law  is  proved xxiii.  443 

When  complaint  ahonld  be  diflmiesed,  be- 
cause it  is  in  equity  and  the  cause  of  the  action 
proTed  is  at  law Izxiii.  443 

What  yariance  between  pleading  and  proof 

is  material xziii.  341, 375,  384 

What  objection  to  evidence  insuflScient  to 

sustain  point  that  the  evidence  was  not  within 
the  issues  raised  by  the  pleadings xxiii.  413 

Non-suit  is  not  a  determination   of  the 

action  upon  the  merits  and  does  not  bar  any 
action xxiii  413 

Bight  to  have  issues  framed  for  trial  by 

jury  when  not  waived  by  laches xxiii  406 

When  trial  by  jury  should  be  ordered  of 

issues  arising  upon  counter-claim  in  action  to 
foreclose  mechanic's  lien xxiii.  406 

Note  on  ivaiver  of  trial  hy  jury xxiii.  410 

When  right  of  trial  by  jury  is  not  waived  by 

failing  to  demand  it xxiii.  443 

Distinction  between  law  and  equity.,  .xxiii.  443 

Instance  of  case  in  which  decision  was 

against  weight  of  evidence xxiii  422 

Bequest  to  charge  properly  where  one  prop- 
osition thereof  is  eironeous xxiii  321 

Question  whether  there  is  evidence  for  the 


jury  is  a  question  of  law  for  the  Oourt  to  deter- 
mine.   xxiii  321 

Improper  receipt  of  evidence  is  cured  by 


cumulative  testimony  to  same  fact xxiii.  321 

—  When  judgment  not  reversed  for  error  in 
admitting  evidence 321 

—  When  dismissal  of  complaint  is xxiii.  113 

—  See  Notice  of  Trial. 

—  Notice    of — Stipulation    of    attoomeys    to 
evade.   xxviii  18,  342 

—  By   Oourt — ^In    equita/ble   action,   waived 
when.    See  Ekjuitable  Action xxviii.  298 

— -    Evidence  in   supplementary   proceedings 
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irben  admisBible xxxi.  248 

Power  of  Trial  Court ; xxxi.    49 

—  Party  may  object  to  any  question  or  answer 
as  iiicomi^etent  and  irreleyant  when  his  oppo- 
nent reads  that  portion  of  the  testimony  elicited 
in  a  deposition  which  he  has  declined  to  read. 
xxxiv.  176 

By  jury.    When  the  party  is  not  entitled  as 

of  right  to  a  jury  trial,  the  verdict  is  not  con- 
clusiTe  upon  the  parties,  and  the  Trial  Oourt 
may  adopt  it^  or  disregard  it,  and  find  the  facts 
atnew.    xxxiv.  167 

The  right  to  a  jury  trial  may  be  waived,  and 

wh^i  this  occurs  it  cannot  be  retracted  during 
the  litigation xxxix.  188 

When  the  rule  is  not  conclusive xxxiv.  189 

When  prejudicial  remarks  are  made  by 

poTOfiecuting  counsel,  the  defendant  cannot  be 
said  to  have  a  fair  trial xxxv.  212 

TROVER. 

Action  for,  is  transitory v.  135 

See  Pleadings. 

Instance  of  action  held  to  be  for xv.    14 

TRUST  AND  TRUSTEE. 

Nature  of  estate  of,  in  real  property. . . .  v.    62 

See  Executors  and  Administrators. 

Bemoval  of  testamentary,  on  account  of 

insolvency viii.  155 

— —  What  is  not  suifficient  evidence  of  unfit- 
ness to  warrant  removal  of viii.  155 

— —  Before  a  testamentary  trustee  will  be  re- 
moved, all  cestuis  que  trust  must  be  notified  to 
appear,  including  infants,  for  whom  a  guardian* 
ad  litem  should  be  appointed. xil.  890 

When  testamentary  trustee  may  be  re- 
moved because  of  disagreement  between  trus- 
tees : xii.  390 

Trustee  appointed  in  place  of  testamen- 
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tary  trustee  removed  ahould  be  required  to  • 
give  bonds  xii.  390 

Instance  of  case  in  wMcb  persons  ap- 
pointed trustees  in  place  of  testamentary 
trustee  removed,  although  competent  in  gen- 
eral, were  incompetent  because  of  their  rela- 
tions to  the  parties * .  .xii.  390 

Power  of  legatee  to  incumber  or  assign  jdi.  208 

Bight  of  creditors  to  reach xii.  208 

When  attorney's  li^a  will  not  attach  tcxii.  208 

See  Association. 

Surrogate  may  order  intermediate  ac- 
counting on  his  own  motion  and  compel  the 
accounting  party  to  submit  to  examination 
the  same  as  if  objections  were  filed xiv.    38 

Upon  the  settlement  of  the  accounts  of  a 

testamentary  trustee  the  surrogate  has  not 
jurisdiction  to  pass  upon  the  validity  of  a 
release  executed  by  a  legatee  of  his  share  and 
interest  in  the  estate xiv.    64 

When  costs  not  charged  against xv.  284 

Amount  of  commissions  allowed xv.  284 

See  Costs. 

When  title  to  trust  property  cannot  be  di- 
vested in  action  for  partition xvi.  386 

Cannot  be  required  to  account  until  all  the 

parties  entitled  to  an  accounting  from  him 
are  before  the  Court xvii.    59 

Legal  trust  for  wife  is  created  where   a 

husband  causes  a  mortgage  to  be  assigned  to 
a  third  person  to  be  held  by  him  for  her  bene- 
fit and  afterwards  transferred  to  her xx.  434 

See  Bond;  Executor  and  Administrator; 

Limitation  to  Action;  Parties  to  Action. 

No  set  form  of  words  is  necessary  to  con- 
stitute a  devise  in  trust,  but  whether  such  an 
estate  exists  is  a  matter  of  construction  of 
the  testator's  intent .xxiv.  368 

Authority  of    substituted  trustee  to    act 
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imder  order  affecting  former  trustee xxiv.  386 

When  cannot  recover  for  services. .  .xxvii.  211 

Apportionment  of  income  of  trust  estate, 

under  Section  2720 xxvii.  199 

Conveyance  of  property  to  a  trustee,  re- 
serving the  income,  does  not  place  the  prop- 
erty beyond  the  reach  of  creditors xxvii.  354 

Solvency  at  time  of  creating  the  trust  does 

not  matter xxvii.  354 

Where  a  party  holds  property  under  a  will, 

in  triBst,  for  the  support  of  himself  and  fam- 
ily, his  creditors  cannot  reach  the  same,  xxvii.  167 

TRUSTEE. 

Subject  to  supplementary  proceedings. 
xxvii.    23 

Action  against  trustee,  by  cestui  que  trust, 

to  compel  allotment  of  estate xxix.  102 

Does  not  lie,  when xxix.  102 

—  To  receive  rents  and  profits,  power  of  un- 
der act  of  trust xxx.  123 

Void  because  their  duration  is  made  de- 
pendent not  upon  lives,  but  upon  a  term  of 
years   xxxiv.    66 

TRUST  COMPANY. 

Under  Laws  1892,  Chapter  689,  Section 
156,  has  i>ower  to  receive  deposits,  to  loan 
money  on  real  or  personal  securities,  to  pur- 
chase, invest  in  and  sell  stocks,  bills  of  ex- 
change, bonds  and  mortgages  and  other  se- 
curities, and  also  to  exercise  the  powers  con- 
ferred on  individual  banks  and  bankers 

xxviii.      1 

TRUST  DEED. 

When    anjfficient,    as    against    deficiency 

judgment  in  foreclosure xxxi.  198 

Validity  of,  burden  of  proving  same  upon 

plaintiff xxxi.  198 
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An  American  citiisen  in  oontemplation  of 

marriage  with  a  foreigner  may  make  a  valid 

•trust  of  her  property  to  secure  it  to  herself. 

XXXV.    89 

When  cannot  be  set  aside xxxv.    89 

When  action  to  foreclose  a  lien  may  be 

maintained   xxxv.    89 

UNDEBTAEINO. 

Sureties  on,  not  relieved  by  failure  to 
justify  after  being  excepted  to;  sureties  li- 
able on  proper  execution  and  delivery  of,  not 

affected  by  change  of  parties i.  216 

See  Extra  Allowance;  Deposit. 

Failure  of  sureties  to  undertaking  on  ap- 
peal to  justify  when    excepted  to,  relieves 

them  from  liability iii.    58 

Form  of,  on  appeal  when  guaranteed  by 


corporation  authorized  to  guarantee  under- 
takings   vi.  259,  386 

—  When  guaranteed  by  corporation,  must 

be  executed  by  party vi.  169 

—  Justification  of  corporation  guaranteeing, 
and  approval vi.  169,  171,  386 

Although    defective  in    form,    it  may  be 


supported  as  against  the  sureties  by  any  suf- 
ficient consideration vi.  226 

Form  of,  to  replevy  chattels  in  action  in 


Justice's  Court  vi.  253 

When  reversal  of  judgment  as  to  one  of 


three  defendants  amounts  to  breach  of  con- 
dition of,  on  appeal vi  226 

—  Effect  on  undertaking  on  arrest  of  appeal 
from  judgment  in    action  in  which    it  was 

given   vi.    43 

See  Contempt;  Evidence;  Pleading,  Com- 


plaint. 

—  Corporate  guarantee  of,  on  appeal,  does 
not  dispense  with  two  sureties vii.  132 
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Appellant  cannot  sign  as  snrety  on,  on 

appeal  vii.  132 

Sufficiency  of,  on  appeal,  does  not  depend 

npon  approval  of  any  judge  or  officer vii.  132 

See  Attorney's  Lien. 

When  right  of  action  accrues  on,  given  to 

procure  order  of  arrest ix.  128 

Proceedings  in  action  and  defects  in  under- 
taking which  do  not  release  sureties ix.  128 

When  surety  company  sufficient  surety  on, 

undertaking  on  appeal ix.  444,  444,  note. 

See  Bond;  Replevin. 

Husband  cannot  be  surety  for  wife  on  ap- 
peal from  surrogate's  decree xii.  177 

See  Appeal;  Contempt. 

A  husband  may  act  as  surety  upon  a  bond 

or  undertaking  given  by  his  wife,  and  it  seems 
that  a  wife,  if  she  has  a  separate  estate,  may 
be  a  surety  upon  a  bond  of  her  husband,  .xiii.  267 

Liability  on  undertaking  on  appeal  where 

judgment  affirmed  as  to  one  of  several  re- 
spondents    xiii.    19 

Notice  of  affirmance,  not  necessary  before 

suing  on  an  undertaking  on  appeal  to  Court 
of  Appeals xiii.    19 

Abatement  of  action  of  replevin  in  Dis- 
trict Court  fixes  liability  of  sureties  given  to 
replevy  property xiii.  377 

When  sureties  on  undertaking  on  appeal 

not  relieved  from  liability  by  issuing  of  exe- 
cution upon  judgment xiii.  314 

Value  of  attorney's  services  in  vacation 

of  attachment,  how  determined  in  action  on. 
xiii.  323 

See  Parties  to  Action. 

An  undertaking  is  not  void  because  signed 

by  an  attorney  as  surety xiv.    15 

See  Appeal;  Arrest. 

Liability  of  sureties  on,  given  to  procure 
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an  attachment,  stated zvi  326 

Costs  recoverable  from  sureties  on  nnder- 

taking  on  attaclunent  do  not  indnde  counsel 
fees  other  than  those  paid  to  secure  the  vaca- 
tion of  the  attachment xvL  326 

The  damages  recoverable  under  such  an 

undertaking,  stated zvi.  326 

When  sureties  liable  upon,  given  to  secure 

discharge  of  person  arrested  under  order, 
granted  by  Court xvi,  348 

Notice  of  a£Eurmance  of  judgment,  when 

necessary  before  suing  on  undertaking  on  ap- 
peal, and  wh^i  and  how  dispensed  with.xviL    86 

See  Replevin. 

To  procure  grauting  of  order  of  arrest  is 

not  a  contract,  but  a  statutory  obligation.. . 
xviii.    69 

When  deposit  in  lieu  of,  on  appeal,  in- 
sufficient   xviii.  377 

See  Contempt. 

Ext«it  of  liability  on,  to  procure  order  of 

arrest xx.  162,  218,  229,  241 

If  ate  on  Uabilty  of  sureties  m  undertakinff 

given  on  procuring  order  of  arrest  amd  on  at- 
tachment  XX.  243 

When,  on  appeal  not  affected  by  subse- 
quent appeal  and  giving  of  new  undertaking 
to  stay  proceedings xxi.    47 

On  appeal  ineffectual  for  any  purpose  if 

appeal  not  taken xxi.  210 

Liability  of  sureties  in,  on  appeal  from 

Justice's  Court   xxii.  290 

See  Appeal;  Arrest;  Attachment;  Attorney 

and  Client;  Bail;  Bond;  Contempt;  Replevin; 
Security  for  Costs;  Summary  Proceedings. 

Liability  of  sureties  in,  to  procure  order 

of  arrest xxiiL  150 

The  motion  for  an  order  fixing  the  amount 

of  an  undertaking  on  api>eal  should  be  made 
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to  that  branch  of  the  Court  from  which  the 
appeal  is  taken xxiv.  304 

An  appeal  from  judgment  of  sale  of  real 

proi)ert7;  appellant  mnst  be  in  possession. . 
XXV.  385 

Becital  in  undertaking  in  action  for  re- 
plevin not  to  prejudice  parties  upon  the  trial 
of  the  action xxvii.  146. 

By  surety  company xxviii. 

See  Surety  Company. 

On  appeal.    Notice  of  entry  of  judgment 

before  commencing  suit  on xxviii.  21,  23n 

On  appeal  to  the  Court  of  Appeals,  action 

on 188 

~ —  When  can  be  amended  by  justice  in  Muni- 
cipal Court  XXX.  242 

Uin)ERWiaTERS. 

Properly  joined  as  defendants  in  action 
on  insurance  policy xxiv.  377 

UNINOOBPOBATED  ASSOCIATION. 

May  be  sued  by  member  thereof viii.  166 

How  sued xiv.  126 

When  title  to  action  may  be  amended  by 

substituting  name  of  president  of  unincor- 
porated association  in  place  of  its  name. xiv.  126 

Is  a  partnership xviii.    98 

Who  parties  to  action  against xviii.    98 

When  exists    xxi.    65 

When  may  be  sued  by  member xxi.    65 

See  Association. 

USURY. 

Is  not  a  fraud xii.  226 

See  Joinder  of  Actions;  Examination  of 

Ptoty  Before  Trial;  Pleadings,  Complaint. 
Mstension  of  tune  of  payment  of  mort- 
gage; when  contract  is  usurious xxxii.  300 

When  bequests  to,  upheld xxvii.  303 
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Action  against  officers  and  members  not 

entitled  to  letters  testamentary  in  pr^erence 
to  next  of  kin xxiv.  250 

U.  8.  COURTS. 

Application  of  Code  of  Civil  Procedure  to 
actions  in vii.  169 

Examination  of  party  before  trial  under  TJ. 

S.  Code  of  Civil  Procedure  not  allowed  in.  viL  169 

" Review  of  proceedings  in,  to  punish  for 

contempt,  in  U.  S.  Supreme  Court vii.  169 

Practice  in,  in  what  respect  conformed  to 

State  practice  xiii.    11 

State  practice;  how  far  followed xiii.    11 

When  non-resident  may  sue  in,  as  poor  per- 
son   .-.xiii.    11 

See  Poor  Person. 

U.  S.  OIROTJIT  COURT. 

See  Code  of  Civil  Procedure. 

See  Examination  of    Party  before  Trial; 

Execution;  Pleadings. 

VENUE. 

Of  action  for  sequestration  of  property  of 

corporation  where  laid iii.  127 

See  Place  of  Trial. 

Change  of.    The  defendant  in  an  action  is 

not  in  a  position  to  insist  as  a  matter  of  right 
that  the  place  of  trial  shall  be  changed,  while 
it  has  defaulted  in  serving  its  answer;  even 
though  the  default  has  been  opened  or  the 
answer  received  by  consaoit  of  the  parties 
after  the  expiration  of  the  time  to  answer. 

XXV.  376 

Of  jury  as  to  specific  question  of  fact  in 

action  triable  by  Court,  how  used vii.  164 

When  not  directed vii.  188 

Instance  of  special,  held  sufficient vii  278 

Effect  of  failure  to  object  insufficiency. vii.  278 


VOL.  XXXVI.    DIGEST. 685 

VENUE — Continued.  page 

See  Replevin. 

What  determined  by  general ix.    23 

Either  general  or  special  may  be  rendered 

in  action  of  replevin ix.    84 

When  special  insufficient x.    32 

What  mnst  be  determined  by x.    35 

When  mistake  in  name  not  cured  by.  .xi.  187 

Admissions  and  statements  made  by  jurors 

are  not  competent  to  impeach xiii.  236 

Affidavits  of  jurors,  when  competent    in 

support  of  a  motion  to  set  aside  verdict,  .xiii.  236 

Acceptance  of  jury  without  challenge  is 

waiver  of  objection  that  they  were  subjected 
to  influences  which  may  have  affected  the 

verdict  xiii.  236 

When  insufficient    in  action    under  civil 

damage  law  and  properly  set  aside  because 

thereof xv.    69 

Form  and  sufficiency  of,  in  action  for  re- 
covery of  chattel xv.      1 

Amendment  of  xv.      1 

Court  may  make,  conform  to  intent xv.      1 

When  properly  set  aside  although  evidence 

conflicting  xv.    69 

Damages  cannot  be    apportioned  by  be- 


tween several  defendants  in  an  action  for  as- 
sault and  battery .' xvi.  151 

—  When  Court  cannot  amend xvi.  151 

Court  may  correct  error  in  and  make  it 


conform  to  intention  of  jury xvi.  434 

—  Instance  of,  held  to  have  been  properly 

amended   xvi.  434 

Affidavits  of  jurors  may  be  used  for  pur- 


pose of  showing  what  they  intended  to  be  un- 
derstood as  their  verdict xvi.  434 

—  In  equitable  action  verdict  of  jury  on  is- 
sue raised  by  answer  setting  up  counter- 
claim is  not  binding  on  Court  and  may  be  dis- 
regarded     xvii.    76 
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See  Jury. 

When  Court  concluded  by,  on  appeal .  xviii.    18 

A  verdict  is  not  insufficient  and  is  prop- 
erly amended  by  inserting  the  amount  where 
in  an  action  for  liquidated  damages  in  which 
a  certain  sum  only,  if  any,  can  be  recovered 
by  the  plaintiff,  the  jury  find  for  the  plain- 
tiff, but  fail  to  state  the  amount xviii.  218 

When  misconduct  of  jury  not  ground  for 

setting  aside  because  objection  not  timely  and 
curable   xviii.  146 

Affidavit  of  jurors,  wh«i  may  be  used  to 

support  xviii.  146 

Is  not  against  weight  of  evidence  where 

it  is  against  the  testimony  of  an  uncontra- 
dicted witness  who  was  interested  in  the 
event  xix.  370 

When  not  set  aside  because  of  instructions 

given  to  jury  after  they  retire xix.  370 

Cannot  be  disregarded  in  equity  action  in 

which  jury  trial  is  matter  of  right xxi.  301 

See  Appeal;  Replevin;  Trial;  Trial,  New. 

Affidavit  of  juror  to  impeach  inadmissible. 

xxvii.  316 

Once  entered  by  a  jury  and  recorded  in 

Court  becomes  the  verdict  of  the  Court,  and     « 
any  motion  to  correct  that  verdict  must  be 
made  to  the  Court  in  which  the  verdict  was 
recorded xxvii.  316 

When  verdict  will  be  set  aside  as  insuf- 
ficient   xxvii.  133 

Excessive,  setting  aside  as xxviii.  42,  152 

Dismissal  of  complaint  after xxix.    81 

A  verdict  directed  by  the  Court  is,  in  ef- 
fect, the  same  as  a  verdict  by  the  jury. xxix.  258 

Excessive  verdict  in  action  for  libeLxxxiii.  229 

Direction  of xxx.    61 

Duty  of  jury  to  render  a  special  or  g«i- 

eral  defined xxx.    61 
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Court  may  submit  against  a  preponder- 
ance of  evidence xxx.    61 

When  judgment  upon  sucii  verdict  sus- 
tained on  appeal xxx.    61 

May  be  increased  by  the  Appellate  Court 

where  it  has  been  reduced  by  the  Trial  Court. 
xxxiv.  181 

VERIFICATION  OF  PLEADINa. 

May  be  omitted  where  party  pleading 
would  be  privileged  from  testifying  as  a  wit- 
ness  xxiv.  441 

See  Bill  of  Particulars;  New  Trial;  Plead- 
ing. 

WAIVER. 

Bespondent  may  waive  qualification  of 
sureties  on  appeal i.  217 

Bight  of  party  to  have  verdict  or  non- 
suit directed,  waived  by  going  to  jury  with- 
out objection v,    38 

See  Pleadings. 

What  amounts  to,  of  swearing  of  jury .  viii.    70 

See  Offer  of  Judgment. 

When  admission  of  due  and  proper  ser- 
vice of  a  paper  cures  defects  therein ix.  122 

Absence  of  indorsement  on  summons  in 

action  for  penalty  waived  by  general  ap- 
pearance   ix.  297 

The  fact  that  a  case  is  irregularly  on  the 

calendar  waived  by  an  application  to  adjourn 
the  trial xi.  354 

See  Appeal 

It  seems,  that  an  api>eal  from  a  judgment 

is  a  waiver  of  the  right  to  move  to  set  it 
aside  as  irregular xiv.  176 

See  Appeal;    Attachment;    Security  for 

Costs. 

When  effectual  and  beyond  recall xvi.    83 

Who  can  waive  notice  of  entry  of  judg- 
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ment  where  it  is  pre-reqnisite  to  bringing  ac- 
tion on  nndertaking  or  appeal xvii.    86 

Enle  as  to,  of  irregularity,  how  construed. 

xviii.  125 

See  Appeal. 

When  judgment    debtor  estopped    from 

questioning  regularity  of  api)ointment  of  re- 
ceiver of  his  property  by  .his  failure  to  object 
thereto xix.      7 

A  party  may  waive  by  silence  a  statutory 

or  even  a  constitutional  provision  in  his  fa- 
vor, and  having  once  waived  it,  cannot  af- 
terwards insist  upon  it  to  the  iujury  or  detri- 
ment of  another  relying  thereon xix.      7 

When  objection  to  irregular  adjourn- 
ment in  Justice's  Court  not  waived  by  pro- 
ceediag  with  trial ^ xx.  296 

When  objection  to  irregularity  in  service 

of  sunmions  not  waived xx.  258 

Acknowledging  receipt  of  copy  judgment 

and  notice  of  its  entry,  and  expressing  be- 
lief that  time  to  appeal  has  expired,  is  not 
waiver  of  defects  therein xxL  210 

When  irregularity  in  executing  commis- 
sion waived xxii.  134 

See  Appearance;  Appeal;  Bill  of  Partic- 
ulars; Jurisdiction;  Reference. 

Who  may  waive  the  provisions  of  Code, 

Section  834,  in  order  to  admit  physician's 
testimony  in  regard  to  the  mental  or  physi- 
cal condition  of  his  deceased  patient. .  .xxiv.  413 

Of  the  service  of  citation  does  not  confer 

jurisdiction  in  the  probate  of  a  will xxv.    71 

When    right  to    statutory  preferwice  is 

waived  xxvii.  179 

Of  right  of  trial  by  Court  in  equitable 

action,  what  constitutes xxviii.  293 

See  Equitable  Action. 

Bight  of  removal  from  Municipal  Court  by 
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adjoummeiLt  without  demanding xxriii.    32 

WAREHOUSEMAN. 

Waiver  of  Ken  of xxviii.  135 

Not  an  agent  of  owner  of  property  stored 

with  him xxxii.    64 

WABRAMT  OF  ATTAOHMENT. 

See  Attachment,  Warrant  of;  Judgment. 

WARRANTY. 

See  Damages;  Pleading. 

WASTE. 

Court  no  jurisdiction  of  action  for,  whw 
real  property  is  situate  without  the  State,  .ii.  128 

See  Pleadings. 

When  treble  damages  not  recoverable  in 

action  for xxi.  328 

Tenant  not  liable  for  waste  committed  by 

his  assignee  of  the  term xxiv. 

WILL. 

On  application  to  have  foreign,  of  real 
property  recorded,  what  facts  must  be  shown, 
and  what  must  appear  by  exemplified  copy  of 
foreign  record;  how  sudi  application  should 
be  made i.  455 

On  probate  of,  at  least  two  of  subscribing 

witnesses  must  be  produced  and  examined,  if 
they  are  within  the  State;  when  so  many  not 
withiQ  the  State,  what  is  required i.  459 

Proof  of  codicil  is  proof  of  will i.  459 

When  a  will  is  executed  in  duplicate  each 

is  a  complete  will iii.    65 

Subscribing  witnesses  to,  cannot  take  any 

greater  share  in  estate  thereunder  than  he 

would  have  taken  by  descent iv.  129 

Not  invalidated  by  absence  of  or  defect  in 


attestation  clause iv.  441 

—  What  is  iEiufficient  acknowledgment  and 
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declaration  of iv.  441 

Proponent  not  bound  by  testimony  of  sub- 
scribing witness iv.  441 

Testimony  of  witness  to,  not  controlling. 

i  V.  441 

Order  of  proof  in  proceeding  for  probate 

of,  purely  within  discretion  of  surrogate. .  .v.  444 

When  admitted  to  probate  against  testi- 
mony of  subscribing  witness v.  340 

Bules  governing  determination  of  ques- 
tion whether  will  was  duly  executed v.  340 

'  When  properly  executed v.    84 

What  may  be  made  a  part  of  a  will  by  be- 
ing inserted  before  the  testator'iB  signature. 
V.    84 

When  action  to  establish,  may  be  main- 
tained under  Section  1861,  Sub-division  1  of 
the  Code  of  Civil  Procedure v.    84 

Proof  of  existence  of  former  will  revok- 
ing one  offered  for  probate,  may  be  by  parol, 
and  need  not  conform  to  statute  respecting  es- 
tablishment of  last  will V.  198 

When  petition  for  probate  sufficiently  de- 
scribes it V.  204 

Executed  in    duplicate,  either    duplicate 

may  be  admitted  to  probate v.  204 

Other  duplicate  to  be  produced  if  called 

for   V.  204 

Presumptions  as  to,  and  effect  of,  inter- 
lineations in V.  204 

See  Administration;  Executor  and  Admin- 
istrator. 

When  aliens  should  be    cited  to  attaid 

probate  of vi.  326 

Wh^i  admitted  to  probate  against  testi- 
mony of  subscribing  witness vi.  128 

Power  of  surrogate  to  construe viii.  308 

When  gives  life  estate  only viii.  308 

Instance  of,  held  to    create    several  sep- 
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arate  and  cUstinct  trofits iz.    28 

See  Surrogafte^s  Court. 

— —  When  debts  charged  on  real  property  by 
wiU X.  201 

Infitanoe  of  action  held  to  be  for  constmc- 

tionof xi.    77 

See  life  Tenant;  Surrogate's  Court. 

Where,  after  reversals  of  decree  of  surro- 
gate refusing  probate  to  will,  a  trial  is  had  at 
Circuit,  the  verdict  should  be  certified  to  the 
surrogate  for  action  thereon,  and  the  Circuit 
Court  cannot  make  an  order  for  judgment  and 
costs  thereon.  It  has  nothing  to  do  with  the 
decree  of  probate  or  with  the  granting  of 
costs xiv.  408 

Bight  to  dispose  of  property  by,  sacred; 

and  burden  of  proving  fraud  upon  those  al- 
leging it,  until  shifted  by  application  of  well- 
settled  rules XV.  276 

When  contest  of  will  not  in  good  faith. . . 

XV.  273,  276 

— ^  When  action  to  establish  of  real  prop- 
erty, not  maintainable xvi.  198 

The  jurisdiction  of  Courts  of  Equity  in 

such  action,  stated xvi.  198 

The  general  policy  of  this  State  is  to  rele- 
gate to  Surrogate's  Courts  the  decision  of 
questions  arising  upon  the  execution  of  an  al- 
leged will  xvi.  198 

Testator  of  sound  mind  may  bestow  her 

bounty  by  last  will  and  testament  in  what- 
ever manner  she  likes xvi.    89 

Undue  influence  relied  upon  to  defeat  must 

be  proved,  and  not  merely  assumed  to  exist. 
xvi.    89 

What  does  not  amount  to xvi.    89 

When  not    presumed,    because    bequest 

made  to  testator's  attorney xvi.    89 

« When  surrogate  should  adjudicate  upon 


^ 
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validity,  oon8tnicti0n  and  effect  of  dispon- 
tiona  made  by rvL  412 

In  constrningy  object  is  to  determine  tes- 
tator's intentitm xvL  412 

Instance  of  held  to  creste  a  tmst  for  the 

life  of  a  beneficiary zvL  412 

Instance  of  giving  bank-book  absolutely 

bnt  deferring  time  of  paymmt xvL  412 

What  proof  of  ezecnti<m    required  where 

will  signed  by  testator's  mark xvi.  424 

See  Costs;  Limitations  to    Action;  Surro- 
gate's Court 

When  destroyed  admitted  to  probate.zviii.  102 

Lost  or  destroyed,  how  proven xviii.  102 

Not  revoked    by  birth    of    illegitimate 

child   X3L  332 

When  probate  of,  does  not  determine  right 

of  illegitimate  child  to  share  in  testator's  es- 
tate nor  estop  it  from  asserting  such  right. 
XX.  332 

Legacy  when  not  in  satisfaction  of  debt 

xxi.  227 

See  Evidence;    Attorney's    Lien;  Surro- 
gate's Court;  Executor  and  Admuiistrator. 

When  and  how  probate  may  be  attacked. 

xxiv.    63 

Power  of  Surrogate's  Court  to  construe 

will  and  determine  validity  of  alleged  assign- 
ment of  Jegacy xxiv.    ,68 

Establishmrat  end    probate  of;    specific 

performance xxiv.  148 

Probate  of  Will    Decree  binding  only  as 

to  personalty xxv.  128 

Upon  proof  of  handwriting  of  testator  and 

subscribing  widiiesses   % . . . .  ^ . .  .xxv.    25 

i When  an  action  to  determine  the  validity 

of  the  probate  of  a  will  may  be  commenced. 
xxv.    65 

Waiver  of  service  of    citation    does  not 
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oonfer  jaiisdiction zxv.    71 

Execution  and  witnessing.    The  subecrip- 

tion  of  the  testator  at  the  end  of  his  will  must 
be  made^  or  acknowledged  by  him  to  have  been 
subscribed  in  the  presence  of  at  least  two  wit- 
nesses  zzviii.  354 

Foreign,  of  real  and  personal  property. 

Probated  without  produetiony  when xzyiii.  28n 

To  entitle  a  paper  executed  in  a  foreign 

country  to  have  effect  as  a  last  will  and  testa- 
ment it  must  appear  that  the  same  was  execute 
ed  in  accordance  with  the  proYisions  of  our 
statutes.   xzriii.    27 

The  copy  of  a  paper  purporting  to  be  a  last 

will  and  testament  of  real. and  personal  prop- 
erty, accented  in  a  foreign  country,  is  not  com- 
petent evidence  of  such  instrument xxvii.    27 

Lost  will,  probate  of.  It  is  required  by  Sec- 
tion 1865  of  tiie  Code  of  Oiyil  Procedure,  that 
the  proyisions  of  a  will  alleged  to  haye  been 
lost  shall  ibe  clearly  and  distinctly  proven  by 
ait  least  two  credible  witnesses xxviii.  354 

Married  woman  made  creating  trust  of  all 

her  property  for  benefit  of  ^'  my  husband,"  and 
Btter  his  death  to  go  to  her  mother.  The  hus- 
band died,  and  she  remarried :  her  mother  died, 
and  then  she  died  without  children.  Held:  L 
The  trust  for  *^  my  husband  "  failed  until  death 
of  first  husband.  2.  Residuary  legatee  having 
died  before  testatrix,  latter  died  intestate. 
3.  Surviving  husband  took  all  the  personal 
property  absolutely.  4.  Granting  of  letters 
to  another  did  not  affect  his  right  to  the  pfroi^ 
erty.  5.  Husband's  joining  in  application  of 
prcybate  of  will  without  signing  release,  did  not 
affect  his  rights.  6.  That  husband  was  prim- 
arily liable  for  medical  serrice  to  testatrix. . .  • 
xxix.    69 

Execution  of,  what  legal  formalities  must  be 
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complied  witlL zxz.  377 

Signing  at  end,  continued xxx.  S77 

— —  Oomstniction  of xxx.  155 

Execution  of.     Character  of  infitrmnent 

must  be  made  known  to  witness xxxiL    33 

Action  under  Section  2653a  of  Code,  to  de- 
termine yalidity  of  probate  of  will.  Verdict 
properly  directed  for  defendants,  there  being 
no  evidence  to  justify  a  finding  of  lack  of  testa- 
mentary  capacity  or  of  undue  imfluence.  .xxxii.  288 

Question  of  testamentary  capadfy  in  ex- 

ecnting  codicil,  should  be  submitted  to  jury, 
what  is  not  presumption  of  duress  or  undue 
influence. xxxiii.    25 

Construction  of.  Valid  express  trust  to  re- 
ceive rents  and  profits  and  apply  them  to  the 
use  of  the  cestui  que  trust xxxix.    86 

When  an  action  for  the  construction  of  a 

will  can  be  maintained xxxix.    85 

Alleged  revocation  of  will  by  later  will. 

, xxxiv.  247 

Probate  of.  Intervention  of  foreign  admin- 
istrator to  oppose  probate  of  will xxxv.  151 

Death  of  sole  devisee  before  testator,  not  a 

valid  reason  for  opposing  probate xxxy.  151 

In  a  proceeding  to  revoke  the  probate  of  a 


will  because  of  the  mental  incompetency  of  the 
testatrix,  petitioner  will  not  be  permitted  to 
prove  by  physicians  who  had  attended  the 
mother  and  brother  of  testatrix,  that  they  had 
been  afflicted  with  paresia  Under  Code  of 
Ciyil  Procedure,  Sections  834,  836,  the  testi- 
mony is  privileged xxxv. 

WITNESS. 

Any  party  competent  to  testify  to  facts  on 
which  claim  is  fraud  is  founded;  co-conspir« 
ator  as;  witness  convicted  of  crime^  allowed  to  . 
explain  circumstances  of  trial  and  conviction .  i.    48 
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See  Will ;  Evidence. 

— —  Attomefy'fi  lien  for  cotste  does  not  make  Mm' 
incompetent   ii.  366 

' Plaintiff,  in  action  against  one  maker  of 

joint  and  several  note  not  incompetent  witness 
to  conversatiom  with  other  maker  then  de- 
ceased   iii.    34 

The  right  of  a  witness  to  refuse  to  answer  a 

question  on  tibe  ground  that  it  will  tend  to 
criminate  him  is  a  personal  privil^e iii.  284 

:  See  Costs;  Corporation;  Evidence;  E^ami- 

tion  of  Party  before  Trial. 

When  not  required  to  exhibit  books,  etc., 

produced  pursuant  to  a  subpoena  duces  tecum 
to  party  subpoenaing  him z.  107 

— — »  See  Surrogate's  Court;  Commission;  B#vi- 
dence;  E^minaition  of  Party  before  Trial; 
Subpoena  Duces  Tecum;  Supplementary  Pro- 
ceedingA 

Who  is  privileged xxiv.  126 

-^—  Testimony  of,  upon  the  trial  of  an  action 
may  be  proven  upon  trial  of  another  action. 
xxiv.  126 

Exact  language  not  necessary xxiv.  126 

Competency  of.   The  prohibitions  of  Section 

829,  do  not  apply  to  a  conversation  between  the 
decedent  and  the  plaintiff  in  the  presence  and 
hearing  of  the  defendant,  but  in  which  the  lat- 
ter took  no  part xxix.  344 

Where  witnesses  for  defendant  testify  to 

conversations  between  a  decedent  and  a  plain- 
tiff, regarding  which  the  plaintiff  is  prescribed 
from  giving  testimony  by  Section  829,  such 
plaintiff  cannot  be  examined  on  his  own  behalf 
to  contradict  the  statements  of  such  witness 
regarding  what  was  said  in  such  conveifmtion; 
but  he  may  be  permitted  to  testify  that  no  such 
coBversation  took  place,  or  to  give  the  whole  of 
the  conversation,  where  the  witness  has  de- 
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tailed  but  a  portion  of  it xzix.  344 

Deceaaed  witnecnr.    Abemce  of  iniyi^  to 

render  testimony  on  foormer  trial  conupetent. . « 
mc  206 

>  A  jocrtice  of  the  Snpteme  Oonrt  is  not  de- 

priTed  of  the  power  to  decide  whether  the  At- 
tomey-General,  under  the  act^  nvay  examine 
witneaaea zxzil.  163 

InadmisBibilty  of  testimony  of  non-expert 

witness  from  rec<^Iection  as  to  signatiires  of 
attesting  witness 3ncxiT.  247 

Befasal  to  answer  qnestions  propounded  by 

comptroller  of  New  York  Oity xxxiy.  281 

Competency  of  witness  in  transactions  was 

d^edent  xxxv.  273 

— ^ —  A  non-expert  witness  will  not  be  allowed  to 
testify  as  to  acts  and  conversations  of  the  tes- 
tatrix and  what  impresraon  they  made  on  him, 
when  they  are  an  opinion  on  the  question  of 
mental  capacity xxxv.  329 

WITNESS  TEES. 

See  costs. 
WRIT. 

Of  alternative  mandamus.     Oonstrues  as 

complaint xxix.  Ill 

Demurrer  to,  not  entertained,  unlesB  ground! 

thereof  appears  on  face  of  writ xxix.  111 

WRITS  OF  ASSISTANCE. 

Nature  of^  stated xix.  378 

When  issued  to  give  possession  to  purchas- 
er at  sale  under  judgment  in  action  for  fore- 
closure of  mechanic's  lien xix.  378 

See  Foreclosure 

WRIT  or  POSSESSION. 

When  not  executed* ix.  360 

Sheriff's  return  how  far  conclusive ix.  360 

WRIT  or  PROHIBITION. 
See  Brohibition,  writ  of. 
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